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FISCAL NOTE FOR PROPOSED RULES

- West Virginia Manufactured Housing Construction and
Rule Title: Safety Standards Board

}Type of Rule: —X___ Legislative Interpretive Procedural |

Agency: West Virginia Division of Labor

‘Address: _Room B-709, Building #6, State Capitol Complex

Charleston, WV 25305

1. Effectof Proposed rule:
NO FISCAL IMPACT

ANNUAL FISCAL YEAR

INCREASE DECREASE CURRENT NEXT THEREAFTER

ESTIMATED TOTAL
COST

PERSONAL SERVICES
CURRENT EXPENSE

REPAIRS &
ALTERATIONS

EQUIPMENT
OTHER

2. Explanation of Above Estimates:  This rule amendment will have NO fiscal
impact upon the current program operations.

3. Objectives of These Rules: 15 ryle amendment is the final phase of
compliance with a federal mandate to establish and enforce installation
standards for manufactured homes.




oot West Virginia Manufactured Housing Construction and
- Rule Title: Safety Standards Board

4. Explanation of Overall Economic Impact of Proposed Rule:
A. Economic Impact on State Government:

~NONE-

B. Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of
Citizens:

-NONE—~

C. Economic Impact on Citizens/Public at Large.

~NONE-

Date: _June 27, 2005

Signature

Agency Head or Authorized Representative:
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749-B Building 6 , Capitol Complex * Charleston, West Virginia 25305
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JAMES R. LEWIS
Commissioner

JOE MANCHIN, Il
Governor

The West Virginia Manufactured Housing Construction and Safety
Standards Board is a State Administrative Agency (SAA) for the U.S.
Department of Housing and Urban Development (HUD). Under contract
with HUD, the Board has enforcement responsibilities for all federal
mandates related to manufactured housing in West Virginia. This contractual
agreement has been in force since the creation of the Board in 1987.

In December, 2000, HUD mandated all SAAs’ to develop and enforce
installation standards for manufactured homes. States were given five years
to prepare and implement the installation standards which are to be at least
equal to standards set in an “installation standards model” adopted by HUD.
The final date for implementation completion is December 27, 2005.

The West Virginia Board implemented an installation standard in 1988 and
the enforcement of that standard has been an on-going operation. The HUD
mandate initially had very little impact upon the Board’s installation
standard. However, as the final implementation date nears, HUD has made
certain refinements to the “model” which has necessitated amending 42 CSR
19. The purpose of this amendment is to finalize compliance with the
federal HUD mandate.




2006 Proposed Rule Changes

Page 1 — 3.5 — Add definition of “Construction of the foundation system” means

installing footings and support system in accordance with the installation standards in
subsection 10A.2 and 10A.3 of this rule.

This is necessary in order to meet the federal requirements.

Page 1,2,3 & 4 - Move 3.5, 3.6, 3.7, 3.8, 3.9, 3.10, 3.11, 3.12, 3.13, 3.14, 3.15, 3.16, 3.17,
3.18, 3.19, 3.20, 3.21, 3.22, 3.23, 3.24, 3.25, 3.26, 3.27, 3.28, 3.29, 3.30, 3.31, 3.32, 3.33,
3.34,3.35, 3.36, 3.37, 3.38, 3.39 to the next definition, add 3.40 to last definition.

These subsections are being changed and 3.40 added to allow the new 3.5 definition
to be added and remain in alphabetical order.

Page 2 - Amended 3.15 - Delete landscaping;-driveway-and-walks from the definition of

final grade and water control.

No jurisdiction on the construction of these three (3) items.

Page 2 — Amended 3.16 — Delete foetings and replace with the foundation system.

Same as 3.5 explanation above.

Page 3 - Amended 3.22 “Installation” means and includes: home placement evaluation;
site preparation; installing-feetings construction of the foundation system; leveling and

trimming the manufactured home; utility connections; installation of optional accessory
items; and final grade and water control.

Same as 3.5 explanation above.

Page 4 — Amended 3.36 “Site” means that area encompassing the exterior perimeter of
the manufactured home plus sixinches{6~) ten feet (10°).

This is necessary in order to meet federal requirements.

Page 5 — 4.8 add and license number shall be included in all advertisements.
This is needed in order to verify licensure.

Page 7 — 5.8 add and license number shall be included in all advertisements.
This is needed in order to verify licensure.

Page 7 — Add 42-19 5a language, continuing education for dealers/distributors.

This is necessary in order to meet federal requirements.




Page 8 — 6.7 add and license number shall be included in all advertisements.
This is needed in order to verify licensure.

Page 8 — Add 42-19 5a language, continuing education for contractors.
This is necessary in order to meet federal requirements.

Page 9 — 7.2 add and c) “Model Manufactured Home Installation Standards,” 24 C.F.R.
Part 3285.

This will adopt the new federal installation standard by reference.

Page 12— 10A.2 (a), 10A.2 (a) (i)
Add new or used, add language to meet federal standard.

This is necessary in order to meet federal requirements.
Page 12 — 10A.2 (c) Change 3.21 to 3.22.

To reflect the changes made to the definition subsections.
Page 12 — 10A.3. Change 10.2. to 10A.2

This will correct typographical error.

Page 13 — 10B.3 Change 3.21 to 3.22.

To reflect the changes made to the definition subsections.

Page 14 — 10B.5 Replace installation-of footings with the construction of the foundation
system.

Same as 3.5 explanation above.

Page 14 — 10B.6 Change 3.21 to 3.22.

To reflect the changes made to the definition subsections.
Page 14 — 10B.6 (b) Change 3.21 to 3.22.

To reflect the changes made to the definition subsections.
Page 1>6 - 13.10 Add the: Following the hearing.
Grammatical error.

Page 19 — 15.5 Add the: maintain the Recovery Fund.

Grammatical error.



WS

YISINY

ISUer

0

Federal R@g

Tuesday,
April 26, 2005

Part 11

Department of
Housing and Urban
Development

24 CFR Parts 3280 and 3285

Model Manufactured Home Installation
Standards; Proposed Rule




21498

Federal Register/Vol. 70, No. 79/ Tuesday, April 26, 2005/Proposed Rules

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Parts 3280 and 3285

[Docket No. FR-4928-P-01; HUD-2005-
0006)

RIN 2502-Al25

Model Manufactured Home Installation
Standards :

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD. ’

ACTION: Proposed rule.

SUMMARY: This proposed rule would
establish new Model Manufactured
Home Installation Standards (Model
Installation Standards) for the
installation of new manufactured homes
and would include standards for the
completion of certain aspects necessary
to join all sections of multi-section
homes. The National Manufactured
Housing Construction and Safety
Standards Act of 1974 requires the
Secretary to develop and establish
Model Installation Standards after
receiving proposed installation
standards from the Manufactured
Housing Consensus Committee (MHCC).
HUD received and reviewed the
MHCC’s recommended model
installation standards and is in
agreement with a significant majority of
the recommendations. Following
discussion with the MHCC at its August
2004 meeting, HUD provided the MHCC
with a draft of this proposed rule
establishing the Model Installation
Standards. During three ensuing
conference calls with the MHCC and its
subcommittee on installation, HUD
received additional feedback and
comment from the MHCC and its
members that were considered for
inclusion in this proposed rule.

Within this proposed rule, HUD is
providing its proposed Model
Installation Standards, and a detailed
summmary of its recommended changes
to the MHCC's proposal. The proposed
rule also incorporates certain
amendments to definitions contained in
the Manufactured Home Construction
and Safety Standards (MHCSS) that are
affected by definitions provided in the
Model Installation Standards. HUD is
specifically requesting comment on
proposed installation standards
applicable to completing work and
conducting adequate inspections
necessary to join all sections of a multi-
section manufactured home, as well as
many other areas of manufactured home
installation that may need consideration
before final publication.

DATES: Comments Due Date: June 27,
2005.

ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Regulations Division,
Office of General Counsel, Room 10278,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, DC 20410-0500. Interested
persons may also submit comments
electronically through either:

» The Federal eRulemaking Portal at:
http://www.regulations.gov; or

» The HUD electronic Web site at:
http://www.epa.gov/feddocket. Follow
the link entitled “View Open HUD
Dockets.”

Commenters should follow the
instructions provided on that site to
submit comments electronically.
Facsimile (FAX) comments are not
acceptable. In all cases, communications
must refer to the docket number and
title. All comments and
communications submitted will be
available, without revision, for public
inspection and copying between 8 a.m.
and 5 p.m. weekdays at the above
address. Copies are also available for
inspection and downloading at http://
wwiv.epa.gov/feddocket.

FOR FURTHER INFORMATION CONTACT:
William W. Matchneer III,
Administrator, Office of Manufactured
Housing Programs, Room 9164,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, DC 20410; telephone (202)
708-6401 (this is not a toll free number).
Persons with hearing or speech
impairments may access this number
via TTY by calling the toll free Federal
Information Relay Service at 1-800-
877-8388.

SUPPLEMENTARY INFORMATION:

I. Background

On December 27, 2000, the National
Manufactured Housing Construction
and Safety Standards Act of 1974 (42
U.S.C. 5401-5426) (the Act) was
amended by the Manufactured Housing
Improvement Act of 2000, which,
among other things, provided for the
creation of the Manufactured Housing
Consensus Committee (MHCC) and
established new requirements
pertaining to the installation of new
manufactured homes. One of the
provisions of the Act requires the
Secretary to establish Model Installation
Standards for new manufactured homes.
The Act also gave the MHCC
responsibility to develop and submit
proposed model manufactured home
installation standards. The MHCC
recommendations were to be submitted
to HUD not later than 18 months after

the initial appointment of all committee
members. The MHCC held its first
meeting in August 2002 and began work
on its installation standards
recommendations by reviewing the
already developed consensus standard
National Fire Protection Agency (NFPA)
225, with draft updates maintained by
the National Fire Protection Association
(NFPA) through September 2002.
Subsequently, the MHCC approved
proposed installation standards and
submitted them to HUD on December
18, 2003. HUD reviewed the
recommendations and developed a draft
proposed rule that was based upon
those recommendations. Following its
review of the draft proposed rule, the
MHCC provided additional
recommendations to HUD on September
3, 2004.

The complete MHCC
recommendations relating to model
manufactured home installation
standards, including the transmittal
letter to HUD and the MHCC's
description of its installation standards
development assumptions and
principles, can be found on the Web site
maintained by the NFPA, the
administering organization for the
MHCC, at http://www.nfpa.org/PDF/
MHCC
FinalChangeslinstallStd.pdf?sre=nfpa.

At the MHCC's meeting on August 10,
2004, HUD presented orally and in
writing an overview of its initial
response to the MHCC's
recommendations, The most significant
change to the MHCC proposal related to
the removal of several MHCC-suggested
installation standards for on-site
completion of multi-section homes,
which HUD deemed to be related to
construction and assembly of the home
rather than installation. Upon
evaluating further comments received
from the MHCC, and based upon its
own review, HUD incorporated a
majority of the applicable *close up”
standards proposed by the MHCC in this
proposed rule. HUD provided the
MHCC with a draft of this proposed rule
for review and comment on August 19,
2004. During three ensuing conference
calls with the MHCC and its
subcommittee on installation, HUD
received additional feedback and
comment from the MHCC and its
members that HUD considered in
preparing this proposed rule. In
addition, HUD has added several
questions to the preamble seeking
comment on issues where consensus
within the MHCC was not reached or
regarding other issues on which HUD
would like targeted feedback.

As indicated, HUD has carefully
reviewed the MHCC's recommended
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model installation standards and is in
agreement with a significant majority of
them. For the reasons set forth below in
the Summary of Changes to the MHCC
Proposed Installation Standards,
modifications were made to some of the
recomnmendations. The summaries of
HUD's proposed Model Installation
Standards and changes to the MHCC's
recommendations include questions on
which HUD seeks comment. The
following is a section-by-section
discussion of the new Model
Installation Standards proposed by
HUD.

I. Summary of HUD's Model
Manufactured Home Installation
Standards

HUD proposes to codify the Model
Installation Standards in a new part
3285 of title 24 of the Code of Federal
Regulations (CFR). HUD has chosen not
to codify these installation standards as
part of the Construction and Safety
Standards (24 CFR part 3280), to avoid
confusion between construction and
installation and to assist in assigning
clear lines of responsibility among the
parties involved for construction versus
installation issues. Moreover, the Act
makes a clear distinction between the
Federal Manufactured Home
Construction and Safety Standards
(MHCSS) and the Model Installation
Standards. Section 604 of the Act (42
U.S.C. 5403) sets forth specific
provisions, including preemption,
which are applicable only to the
MHCSS. The Act sets forth provisions
applicable only to manufactured home
installation and the Model Installation
Standards in section 605 (42 U.S.C.
5404).

The proposed rule provides that, ata
minimum, manufactured home
manufacturers must include installation
instructions with each new home. The
instructions must be approved by a
design approval primary inspection
agency (DAPIA) and must provide
protection to the residents of
manufactured homes that equals or
exceeds the protections provided by the
Model Installation Standards. In
addition, States that desire to operate an
installation program must adopt
installation standards that provide
protection that equals or exceeds the
protections provided by the Model
Installation Standards.

HUD is soliciting comments on the
distinction between standards for the
construction and assembly of
manufactured homes and the standards
for the installation of manufactured
homes established by this proposed
rule. Generally, HUD has in the past
considered those activities that are

completed at the installation site to
bring the home into conformance with
the MHCSS as being part of construction
and covered by the manufacturer’s
certification label. HUD has also
considered as being part of construction
those activities that for a multi-wide
home are completed at the installation
site, but for a singlewide home are
performed in the factory prior to
labeling the home, as well as activities
required to finish the home at the
installation site that are presently
covered by the Alternative Construction
process. On the other hand, HUD has
considered installation to include the
siting, supporting, stabilizing, and
anchoring of the home.

Based on HUD's further review and
consideration of the recommendations
of the MHCC, HUD has included
specified activities necessary for the
close up and joining of all sections of a
multi-section manufactured home as
part of the Model Installation Standards.
Installers, not manufacturers, typically
perform close up work. Under the
proposed rule, home purchasers
generally would have to look to
installers or retailers, who often employ
or contract with installers to perform
home installations, to remedy close up
problems that are not the result of
inadequate or incorrect manufacturer
instructions or are manufactured in
such a way that the sections do not fit
together properly. This is because close
up activities would not be covered by
the manufacturer’s notification and
correction responsibilities for
construction defects standards under
section 615 of the Act (42 U.S.C. 5414).
However, including close up provisions
in the Model Installation Standards
would also mean that, in accordance
with the Act, a State that operates an
installation program in lieu of the HUD
program will have to provide for
inspections that include close up work.

nder the current enforcement of the
MHCSS, as well as State and local
enforcement of installations, inspection
for close up activities is generally not
conducted by primary inspection
agencies, States, local authorities, or
HUD. HUD and the MHCC are of the
opinion that improper close up is an
area of significant concern for
manufactured housing, and believe that
the Model Installation Standards
provide an opportunity to better address
both close up and installation.
Therefore, the proposed rule would
include close up activities in the Model
Installation Standards. Thus, close up
work completed on site would be
inspected under regulations to establish
an installation program that will be
published by HUD for public comment

in a separate rulemaking. While HUD
recognizes that there may be reasons to
include close up activities as part of the
MHCSS, the MHCC and HUD believe
there is a practical necessity to include
these aspects as installation standards,
which would be inspected by States or
HUD under installation program
requirements. HUD believes that the
Model Installation Standards as
proposed, the additional requirement
for inspection of installation and close
up work through HUD's future
installation program rule, and HUD's
forthcoming dispute resolution
regulation (which will also be published
separately for public comment in a
future rulemaking and would involve
consumers, manufacturers, retailers, and
installers} will provide greater '
protections to the residents of
manufactured homes.

HUD would like to receive comments,
in particular from installers, retailers,
and manufactured home owners, on the
legal and practical effect of these
proposals. Since close-up consists of the
work and activities for completing the
assembly of the home, is it consistent
with the rest of the Act to consider such
work as construction and therefore the
responsibility of the manufacturer? Or is
it too difficult for manufacturers to
control and monitor the close-up done
by installers so that it would be more
appropriate to classify close up as part
of installation? Will consumers be
adequately protected if close-up is
classified as part of installation?

HUD would also very much
appreciate receiving comments from the
States and local governments on this
subject. How do the States and
municipalities presently treat close up
activities? Do their inspectors review
close up activities as part of installation
inspections? If there were requirements
for inspection of close up work as part
of HUD's certification of a State
installation program, would there be
difficulties with the expertise or work
load of the State or local inspectors with
respect to close ups, such that State
installation laws could not be certified
as covering inspection of close up work?
Finally, HUD is very interested in
hearing from States concerning whether
the Model Installation Standards
proposed in this rule would work well
with the present installation programs
in the States.

Summary—Part 3285 Model
Manufactured Home Installation
Standards

I

Subpart A—General

Subpart A of the new part 3285 would
include general provisions relevant to




The National Manufactured Housing
Construction and Safety Standards Act of 1974
(as of August 2004)
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§ 5404. Manufactured home installation

Release date: 2005-02-25

(a) Provision of installation design and instructions A manufacturer shall
provide with each manufactured home, design and instructions for the
installation of the manufactured home that have been approved by a design
approval primary inspection agency. After establishment of model standards

" under subsection (b)(2) of this section, a design approval primary inspection
agency may not give such approval unless a design and instruction provides
equal or greater protection than the protection provided under such model
standards.

(b) Mode!l manufactured home installation standards

(1) Proposed model standards

Not later than 18 months after the date on which the initial appointments
of all the members of the consensus committee are completed, the
consensus committee shall develop and submit to the Secretary proposed
model manufactured home installation standards, which shall, to the
maximum extent practicable, taking into account the factors described in
section 5403 (e) of this title, be consistent with—

(A) the manufactured home designs that have been approved by a
design approval primary inspection agency; and

(B) the designs and instructions for the installation of manufactured
homes provided by manufacturers under subsection (a) of this section.

(2) Establishment of model standards

Not later than 12 months after receiving the proposed model standards
submitted under paragraph (1), the Secretary shall develop and establish
model manufactured home installation standards, which shall, to the
maximum extent practicable, taking into account the factors described in
section 5403 (e) of this title, be consistent with—

(A) the manufactured home designs that have been approved by a
design approval primary inspection agency; and

(B) the designs and instructions for the installation of manufactured
homes provided by manufacturers under subsection (a) of this section.

(3) Factors for consideration

(A) Consensus committee In developing the proposed model
standards under paragraph (1), the consensus committee shall
consider the factors described in section 5403 (e) of this title.

(B) Secretary In developing and establishing the model standards
under paragraph (2), the Secretary shall consider the factors
described in section 5403 (e) of this title.




(4) Issuance

The model manufactured home installation standards shall be issued after
notice and an opportunity for public comment in accordance with section
553 of title 5.

(c) Manufactured home installation programs

(1) Protection of manufactured housing residents during initial
period

During the 5-year period beginning on December 27, 2000, no State or
manufacturer may establish or implement any installation standards that,
in the determination of the Secretary, provide less protection to the
residents of manufactured homes than the protection provided by the
installation standards in effect with respect to the State or manufacturer,
as applicable, on December 27, 2000.

(2) Installation standards

(A) Establishment of installation program Not later than the
expiration of the 5-year period described in paragraph (1), the
Secretary shall establish an installation program that meets the
requirements of paragraph (3) for the enforcement of installation
standards in each State described in subparagraph (B) of this
paragraph.

(B) Implementation of installation program Beginning on the
expiration of the 5-year period described in paragraph (1), the
Secretary shall implement the installation program established under
subparagraph (A) in each State that does not have an installation
program established by State law that meets the requirements of
paragraph (3).

(C) Contracting out of Iimplementation In carrying out
subparagraph (B), the Secretary may contract with an appropriate
agent to implement the installation program established under that
subparagraph, except that such agent shall not be a person or entity
other than a government, nor an affiliate or subsidiary of such a
person or entity, that has entered into a contract with the Secretary to
implement any other regulatory program under this chapter.

(3) Requirements

An installation program meets the requirements of this paragraph if it is a
program regulating the installation of manufactured homes that includes—

(A) installation standards that, in the determination of the Secretary,
provide protection to the residents of manufactured homes that equals
or exceeds the protection provided to those residents by—

(i) the model manufactured home installation standards
established by the Secretary under subsection (b)(2) of this
section; or




(ii) the designs and instructions provided by manufacturers
under subsection (a) of this section, if the Secretary determines
that such designs and instructions provide protection to the
residents of manufactured homes that equals or exceeds the
protection provided by the model manufactured home installation
standards established by the Secretary under subsection (b)(2) of
this section;

(B) the training and licensing of manufactured home installers; and

(C) inspection of the installation of manufactured homes.
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TITLE 42 F/ L E D

LEGISLATIVE RULE 2005
DIVISION OF LABOR L 29

SERIES 19 OFFice Wesy
WEST VIRGINIA MANUFACTURED HOUSING CONSTRUCT'EE% ETA RY OF"/IRGIN IA
AND SAFETY STANDARDS BOARD STATE
§42-19-1. General.
1.1. Scope. -- This legislative rule governs all matters arising pursuant to the Manufactured Housing
Construction and Safety Standards Board's statutory authority and as a State Administrative

Agency under the National Manufactured Housing Construction and Safety Standards Act of
1974, 42 U.S.C. §5401 et seq.

1.2. Authority. -- W. Va. Code §21-9-4.

1.3. Filing Date. -- May-13;26005
1.4. Effective Date. -- July1;2005
§42-19-2. Application and Enforcement.

2.1. Application. -- This legislative rule applies to the Board and to all persons, materials and
transactions governed by or otherwise within the jurisdiction of the Board.

2.2. Enforcement. -- The enforcement of this legislative rule is vested in the Board and the Division of
Labor as authorized by the Board.

§42-19-3. Definitions.

3.1. "Aggrieved consumer" means a consumer qualifying for compensation or repairs from the
recovery fund, bond or other financial assurance required pursuant to the provisions of this rule.

3.2. "Board" means the West Virginia Manufactured Housing Construction and Safety Standards
Board.

3.3. "Business location" means each physically distinct operation maintained by a manufacturer, dealer
or distributor of manufactured housing.

3.4. "Commissioner" means the Commissioner of the State of West Virginia Division of Labor.

3.5. "Construction of the foundation system" means installing footings and support system in
accordance with the installation standards in subsections 10A.2 and 10A.3 of this rule.

3.5. 3.6. "Contested case" or "formal presentation of views" is synonymous with the definition of
"contested case" found at W. Va. Code §29A-1-2(b).

3.6- 3.7. "Contractor" or "installer" means any person who performs operations in the State at the
occupancy site which render a manufactured home fit for habitation. This definition does not
include a person who does work on a manufactured home which is owned or leased by that person.
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The operations include without limitation: installation or construction of the foundation;
positioning; blocking; leveling; supporting; tying down; connecting utility systems; making minor
adjustments; or assembling multiple or expandable units. The operations also include transporting
the unit to the occupancy site by other than a motor carrier regulated by the West Virginia Public
Service Commission. These terms specifically include primary contractors and subcontractors.

3.7 3.8. "DAPIA" means the Design Approval Primary Inspection Agency specified in the federal
standards.

3.8 3.9. "Dealer" means any person engaged in business in this State in the sale, accepting on
consignment, leasing, or distribution of manufactured homes, primarily to persons who in good
faith purchase or lease a manufactured home for purposes other than resale. The phrase "engaged
in business in this State" includes operating business locations physically within West Virginia and
operating business locations physically outside West Virginia when the dealer knows or should
know that the manufactured home is to be first located at an occupancy site in West Virginia.

39 3.10. "Defect" includes any defect in the performance, construction, components, or material of a
manufactured home that renders the home or any part of the home not fit for the ordinary use for
which it was intended, but does not result in an unreasonable risk of injury or death to the
occupants of the affected manufactured home.

3-10: 3.11. "Distributor" means any person engaged in business in the State in the sale and distribution
of manufactured homes for resale. The phrase "engaged in business in this State" includes
operating business locations physically within West Virginia and operating business locations
physically outside West Virginia when the distributor knows or should know that the
manufactured home is to be resold in West Virginia.

3-H- 3.12. "Division" means the State of West Virginia Division of Labor.

3:32: 3.13. "Failure to Conform" means an imminent safety hazard related to the federal standards, a
serious defect, defect, or noncompliance and is used as a substitute for all of those terms.

3.13: 3.14. "Federal Standards" means the federal manufactured home procedural and enforcement
regulations promulgated under 42 U.S.C. §5401, et seq.

3.14- 3.15. "Final grade and water control" means footing backfill, installation of a water vapor barrier;

and final grading of the lot;-landseaping;-drive-way-and-walks.

335 3.16. "Home placement evaluation" means conducting a soil evaluation, designing feetings the
foundation system, and physically inspecting the site for the ability to comply with code and
installation requirements.

3.16: 3.17. "HUD" means the United States Department of Housing and Urban Development and its
Secretary.

317 3.18. "HUD data plate" means the permanently affixed data plate placed on each manufactured
home pursuant to the federal standards (24 CFR 3280.5).

3.18- 3.19. "HUD label" means the permanently affixed certification label placed on each manufactured
home pursuant to the federal standards (24 CFR 3280.11).

3:19: 3.20. "Imminent safety hazard" means a hazard that presents an imminent and unreasonable risk
of death or severe personal injury that may or may not be related to a failure to comply with an
applicable federal standard.




3.20. 3.21. "Informal presentation of views" means the opportunity for a manufacturer, dealer,

distributor or contractor to meet with the Division’s staff following the issuance of preliminary
determination of a possible imminent safety hazard or serious defect or the issuance of a notice of
violation.

3.21. 3.22. "Installation" means and includes: home placement evaluation; site preparation; instaling
foetings construction of the foundation system; leveling and trimming the manufactured home;
utility connections; installation of optional accessory items; and final grade and water control.

3.22. 3.23. "Installation of optional accessory items" means installing fascia and ventilation.
3.23. 3.24. "Installing footings" means digging footings and pouring concrete.

3.24- 3.25. "IPIA" means the Production Inspection Primary Inspection Agency specified in the federal
regulations.

3:25- 3.26. "Level and trim the manufactured home" means positioning and leveling the manufactured
home on its support system, anchoring the home, close-in, trim and adjustments, and cross over
connects (non-electrical).

3.26: 3.27. "Manufacturer" means any person engaged in manufacturing or assembling manufactured
homes, including any person engaged in importing manufactured homes into the State for resale.

327 3.28. "Manufactured home" means a structure, transportable in one (1) or more sections, which in
the traveling mode is eight (8) body feet or more in width or forty (40) body feet or more in
length or, when erected on site, is three hundred twenty (320) or more square feet, and which is
built on a permanent chassis and designed to be used as a dwelling with or without a permanent
foundation when connected to the required utilities, and includes the plumbing, heating, air-
conditioning, and electrical systems contained in the structure; except that the term includes any
structure which meets all the requirements of this definition except the size requirements and with
respect to which the manufacturer voluntarily files a certificate which complies with the
applicable federal standards (24 CFR 3282.13). Calculations used to determine the number of
square feet in a structure will be based on the structure's exterior dimensions measured at the
largest horizontal projections when erected on site. Unless specifically indicated to the contrary in
this rule, all references to a "manufactured home" means a new or used manufactured home.

328 3.29. "Noncompliance" means a failure of a manufactured home to comply with a federal standard
that does not constitute a defect, serious defect, or imminent safety hazard.

3:29: 3.30. "Person" means any individual, trust, estate, partnership, corporation, association or any
other legal entity recognized by the State, including any State or political subdivision.

3-30: 3.31. "Purchaser" or "consumer" means a person, other than a manufacturer, dealer, distributor,
contractor or transporter, purchasing a manufactured home in good faith for purposes other than
resale or contracting for the installation of a manufactured home.

331 3.32. "Recovery Fund" means the State Manufactured Housing Recovery Fund as established
pursuant to the provisions of W.Va. Code §21-9-10 and this rule.

3:32- 3.33. "SAA" means the State Administrative Agency specified in the federal regulations.

3:33- 3.34. "Serious defect" means any failure to comply with an applicable federal standard that
renders the manufactured home or any part of the manufactured home not fit for the ordinary use
for which it was intended and which results in an unreasonable risk of injury or death to
occupants of the affected manufactured home.
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3.34- 3,35, "Set-up" means "installation," as defined in this rule.

3.35- 3.36. "Site" means that area encompassing the exterior perimeter of the manufactured home plus

six-inches(6") ten feet (10°).

336 3.37. "Site preparation" means clearing, providing access to and rough grading the site.

337 3.38. "State" means the State of West Virginia.

3.38- 3.39. "Transporter only contractor" means a person, firm or corporation who, for compensation,

transports a manufactured home upon a public road in this state to an occupancy site and who
performs no installation work.

3-39: 3.40. "Utility connections" means the connection of utility services, including electric, gas, water

(and) sewer systems.

§42-19-4. Licensure of Manufacturers.

4.1.

4.2,

4.3.

No person may engage in the business of a manufacturer in this State without a license. Each
manufacturer who desires to engage in business in this State shall apply to the Board for a license.
A manufacturer shall maintain one (1) license for each business location in this State. A
manufacturer who maintains all of its business locations out of this State, but who ships, imports,
or delivers manufactured homes into this State, and is considered to be engaged in business in this
State, shall maintain one (1) license for each out-of-State business location which will ship,
import, or deliver manufactured homes into this State.

A manufacturer's license is valid for up to one (1) year, and expires on the thirtieth (30th) day of
June in each year, unless sooner revoked or suspended by the Board.

Any manufacturer who desires to be licensed shall submit an initial application on forms supplied
by the Board. Each initial application shall be accompanied by a fee of seven hundred fifty dollars
($750.00) for each business location the manufacturer desires to license and all information
required by the Board on its forms, including but not limited to:

(a) the legal and trade name of the manufacturer;

(b) the address of the various business locations the manufacturer desires to license;

(c) the phone number of each business location the manufacturer desires to license;

(d) the names and addresses of the owners, officers, and directors of the manufacturer;

(e) evidence of the manufacturer's legal authority to engage in business in this State;

(f) proof of payment to the recovery fund as required by this rule;

(g) a statement of compliance with all applicable state and federal standards which is signed by a

responsible officer or person representing the applicant who has full legal authority to bind the

applicant to its terms;

(h) the name of the DAPIA or DAPIAs who inspect the manufacturer;

(i) the name of the IPIA or IPIAs who inspect the manufacturer;




(j) a copy of all DAPIA-approved manufactured home designs currently in use;
(k) a copy of all DAPIA-approved quality assurance programs currently in use;

(1) a copy of all manufacturing plant certification reports issued by an IPIA in the past twelve
(12) months; and

(m) a list of the names of all dealers and/or distributors in the State that are authorized to
receive the manufacturer's product line.

4.4, Any manufacturer currently licensed in the State shall submit an application for licensure renewal
on or before the thirtieth (30th) day of June in each year. Any renewal application is a valid
license for a period of thirty (30) days, unless sooner rejected by the Board. The renewal
application shall be accompanied by all information required by the Board on its forms as
specified by subsection 4.3 of this rule, and shall include a renewal fee of seven hundred fifty
dollars ($750.00).

4.5. The Board shall grant or refuse any initial or renewal application for a manufacturer's license
within thirty (30) days after a proper and complete application has been filed. If any initial or
renewal application is found by the Board to not constitute a proper and complete application, the
Board may request additional information.

4.6. The Board shall grant an initial or renewal manufacturer's license if it finds that the applicant is
eligible to operate as a manufacturer by virtue of each of the following:

(a) the manufacturer's adequate financial capacity;
(b) the manufacturer's record of compliance with any lawful orders of the Board or any other
equivalent agency for any other jurisdiction, including the lack of any revocation, suspension,

or limitation on the manufacturer's license in this state or any other jurisdiction; and

(c) the manufacturer's compliance with the applicable portions of this rule and with the applicable
federal standards, including receipt of all DAPIA and IPIA approvals and certifications.

4.7. The Board may grant initial and renewal licenses for manufacturers for some business locations
and deny them for others if the facts justify that action.

4.8. Bach manufacturer shall conspicuously display its license at each of its licensed business locations
and license number shall be included in all advertisements.

4.9. A manufacturer's license is not transferable. Any change in the person holding the license,
including a change in the ownership of sole proprietorship, a change of a partner in a partnership,
or the creation of a new corporate entity, requires a new license.

§42-19-5. Licensure of Dealers and Distributors.

5.1. No person may engage in the business of a dealer and/or distributor in this state without a license.
Each dealer and/or distributor who desires to engage in business in the state shall apply to the
Board for a license. A dealer and/or distributor shall maintain one (1) license for each business
location in the state it operates.

5.2. A dealer's and/or distributor's license is valid for up to one (1) year, and expires on the thirtieth
(30th) day of June each year, unless sooner revoked or suspended by the Board.

5.3. Any dealer and/or distributor who desires to be licensed, shall submit an initial application on
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forms supplied by the Board. Each initial application shall be accompanied by a fee of two
hundred fifty dollars ($250.00) for each business location desiring licensure and all information
required by the Board on its forms, including but not limited to:

(a) the legal and trade name of the dealer and/or distributor;

(b) the address of the various business locations the dealer and/or distributor desires to license;
(c) the phone number of each business location desiring licensure;

(d) the names and addresses of the owners, officers, and directors of the dealer and/or distributor;
(e) evidence of the dealer's and/or distributor's legal authority to engage in business in this state;
(f) proof of payment to the recovery fund as required by this rule;

(g) a statement of compliance with all applicable state and federal standards which is signed by a
responsible officer or person representing the applicant who has full legal authority to bind the
applicant to its terms;

(h) a list of the names of all manufacturers in or out of the State whose product line the dealer
and/or distributor is authorized to receive; and

(i) a list of the names of all salespersons employed by the dealer and/or distributor.

5.4. Any dealer and/or distributor currently licensed in the state shall submit an application for licensure
renewal on or before the thirtieth (30th) day of June in each year. Any renewal application is a
valid license for a period of thirty (30) days, unless sooner rejected by the Board. The renewal
application shall be accompanied by all information required by the Board on its forms as
specified by subsection 5.3 of this rule and shall include a renewal fee of two hundred fifty dollars
(8250.00).

5.5. The Board shall grant or refuse any initial or renewal application for a dealer's and/or distributor's
license within thirty (30) days after a proper and complete application has been filed. If any initial
or renewal application is found by the Board to not constitute a proper and complete application,
the Board may request additional information.

5.6. The Board shall grant an initial or renewal dealer's and/or distributor's license if it finds that the
applicant is eligible to operate as a dealer and/or distributor by virtue of each of the following:

(a) the dealer's and/or distributor's adequate financial capacity;

(b) the dealer's and/or distributor's record of compliance with any lawful orders of the Board or
any other equivalent agency of any other jurisdiction, including the lack of any revocation,
suspension, or limitation of the dealer's and/or distributor's license in this state or any other
jurisdiction; and

(c) the dealer's and/or distributor's compliance with the applicable portions of these rules and with
the applicable federal standards.

5.7. The Board may grant initial and renewal licenses for dealers and/or distributors for some business
locations and deny them for others if the facts justify that action. However, if one business
location qualifies as both a dealer and distributor under this rule, only one (1) license is required
for that business location.




5.8. Each dealer and/or distributor shall conspicuously display its license at each of its business
locations and at any work-site where the dealer and/or distributor is performing services and
license number shall be included in all advertisements.

5.9.A dealer's and/or distributor's license is not transferable. Any change in the person holding the
license, including a change in the ownership of a sole proprietorship, a change of a partner in a
partnership or the creation of a new corporate entity requires a new license.

42-19-5a. Continuing education for Dealers and Distributors; proof of completion.

(a) The license holder and lead installer/s for each Dealer/Distributor must attend a_continuing
education class as required by 42 U.S.C. §5404, et seq. and obtain proof of attendance.

(b) The continuing education training will be a requirement for renewal every three (3) years, or
less, if deemed necessary by the Board.

(c) The proof of attendance must be submitted to the Board prior to a license being renewed.

(d) The licensee will be responsible to pay a fee, as determined by the Board, for the continuing
education class.

§42-19-6. Licensure of Contractors.

6.1. No person may engage in the business of a contractor in this state without a license. Each
contractor who desires to engage in business in this state shall apply to the Board for a license. A
contractor is required to maintain only one (1) license. A contractor whose principal office or
place of business is out of this state, but who desires to perform contractor services in this state,
shall maintain a license.

6.2. A contractor's license is valid for up to one (1) year, and expires on the thirtieth (30th) day of June
in each year, unless sooner revoked or suspended by the Board.

6.3. Any contractor who desires to be licensed, shall submit an initial application on forms supplied by
the Board. [Each initial application shall be accompanied by a fee of one bundred twenty-five
dollars ($125.00) and all information required by the Board on its forms, including but not limited
to:

(a) the legal and trade name of the contractor;
(b) the address of the contractor;
(c) the phone number of the contractor;

(d) the names and addresses of the owners, officers, and directors of the contractor,

(e) evidence of the contractor’s legal authority to engage in business in this state, including
compliance with W. Va. Code 21-11, et seq.;

(B proof of payment to the recovery fund as required by this rule; and
(g) a statement of compliance with all applicable state and federal standards. This statement of
compliance shall be signed by a responsible officer or person representing the applicant who

has full legal authority to bind the applicant to its terms.

6.4. Any contractor currently licensed in the State shall submit an application for licensure renewal on

7




or before the thirtieth (30th) day of June in each year. Any renewal application is a valid license
for a period of thirty (30) days, unless sooner rejected by the Board. The renewal application shall
be accompanied by all information required by the Board on its forms as specified by subsection
6.3 of this rule and shall include a renewal fee of one hundred twenty-five dollars ($125.00).

6.5. The Board shall grant or refuse any initial or renewal application for a contractor's license within
thirty (30) days after a proper and complete application has been filed. If any initial or renewal
application is found by the Board not to constitute a proper and complete application, the Board
may request additional information.

6.6. The Board shall grant an initial or renewal contractor's license if it finds that the applicant is
eligible to operate as a contractor by virtue of each of the following:

(a) the contractor's adequate financial capacity;

(b) the contractor's record of compliance with any lawful orders of the Board or any other
equivalent agency for any other jurisdiction, including the lack of any revocation, suspension,
or limitation on the contractor's license in the state or any other jurisdiction; and

(c) the contractor's compliance with the applicable portions of this rule and with the applicable
federal standards.

6.7. Each contractor shall conspicuously display its license at its business location and at any work-site
where the contractor is performing services and license number shall be included in all
advertisements.

6.8. A contractor's license is not transferable. Any change in the person holding the license, including a
change in the ownership of a sole proprietorship, a change of a partner in a partnership, or the
creation of a new corporate entity, requires a new license.

6.9. A contractor involved solely in the transportation of manufactured homes to the occupancy site and
who is not regulated by the West Virginia Public Service commission, may apply for a
“transporter only” contractor license. A transporter shall meet the general requirements of a
contractor but is not required to participate in the Recovery Fund identified by section 15 of this
rule. In lieu of Recovery Fund participation, the transporter shall maintain a policy of insurance
approved by the board and obtained from an insurer authorized to conduct business in this state in
the amount of not less than fifty thousand dollars for each manufactured home transported and five
hundred thousand dollars in the aggregate. The policy shall insure the transporter against liability
for damages to a manufactured home in the transit process. The insurer shall provide the board
with at least thirty days notice of any intent of cancellation, suspension or non-renewal of the
policy.

§42-19-6a. Continuing education for Contractors; proof of completion.

(a) The license holder and lead installer/s for each Contractor must attend a_continuing education
class as required by 42 U.S.C. §5404. et seq. and obtain proof of attendance.

b) The continuing education training will be a requirement for renewal every three (3) years, or
less, if deemed necessary by the Board,

(c) The proof of attendance must be submitted to the Board prior to a license being renewed.

(d) The licensee will be responsible to pay a fee, as determined by the Board, for the continuing
education class.




§42-19-7. Adoption of Federal Standards and Regulations; Designation by HUD as an SAA.

7.1.

7.2.

7.3.

No person may manufacture, ship, import, deliver, distribute, sell, lease, or install a manufactured
home in this State that violates any applicable state or federal standard.

The following federal standards are incorporated in this rule in their entirety by reference:
a)"Manufactured Home Construction and Safety Standards,” 24 C.F.R. Part 3280; and b)
"Manufactured Home Procedural and Enforcement Regulations," 24 C.F.R. Part 3282; and c)
“Model Manufactured Home Installation Standards.” 24 C.F.R. Part 3285.

The Board shall maintain its qualifications to continue approval by HUD as a State Administrative
Agency (SAA).

§42-19-8. Inspections; DAPIAs; IPIAs.

8.1.

8.2

8.3.

(a) The Board and its authorized agents, employees, and representatives may enter into any
business location maintained by a manufacturer, distributor, dealer, or contractor engaged in
business in this State for the purpose of inspecting and otherwise ascertaining whether state
and federal standards are being met. Any manufacturer, dealer, distributor, or contractor
engaged in business in the state is considered to have given its irrevocable consent to such an
inspection by the Board. During the course of an inspection, the Board may inspect and copy
any and all records maintained by the manufacturer, dealer, distributor, or contractor
pursuant to this rule and the federal standards. An inspection may occur, announced or
unannounced, at any time between the hours of 8:00 a.m. and 5:00 p.m., Monday through
Friday, or at other reasonable times considered necessary by the Board in the exercise of its
duties.

(b) The board may provide inspections to private home sites to aid in the resolution of consumers
complaints filed with the board by the home owner. The board may provide, free of charge,
one initial inspection and one follow-up inspection relative to each consumer complaint.
Provided however, The board may charge the licensee an inspection fee for any subsequent
follow-up inspection which is necessitated by the licensee’s failure to comply with an order of
the Board.

The Board may charge an inspection fee of $29.00 per hour, not to exceed $290.00 per day, plus
an amount representing reimbursement of any mileage, per diem and other reasonable expenses
incurred in connection with any inspection authorized by subsection 8.1 of this rule. This
inspection fee is payable to the Board within thirty (30) days of completion of the inspection.

The federal regulations contemplate the establishment of primary inspection agencies known as
DAPIAs and IPIAs. These primary inspection agencies are responsible for the enforcement of the
federal regulations and standards. The primary inspection agencies perform four (4) basic
enforcement functions. They are:

(a) approval by a DAPIA of a manufacturer's manufactured home design to assure that it is in
compliance with federal standards;

(b) approval by a DAPIA of a manufacturer's quality control program to assure that it is
compatible with the design;

(c) approval by an IPIA of a manufacturer's plant facility and manufacturing process to assure
that the manufacturer can perform its approved quality control program and can produce
manufactured homes in conformance with its approved design; and




(d) performance of on-going inspections of the manufacturing process to assure that the
manufacturer is continuing to perform its approved quality control program and, with respect
to those aspects of manufactured homes inspected, is continuing to produce manufactured
homes in conformance with its approved designs and in conformance with federal standards.

8.4. The Board may develop a DAPIA and/or an IPIA to carry out the federal enforcement functions. If
the Board determines that it will seek to develop a DAPIA and/or an IPIA, it may file any and all
required applications and plans with HUD needed in order to obtain approval as a DAPIA and/or
IPIA, including a State-exclusive IPIA. The Board may employ any personnel required by federal
standards for approved DAPIAs and IPIAs (24 C.F.R. 3282.352).

8.5. If the Board does not seek or obtain the approval of HUD to act as a DAPIA and\or IPIA, it may
participate in joint team monitoring of DAPIAs and IPIAs in conjunction with HUD. The Board
may also independently monitor the performance of DAPIAs and IPIAs acting within the State in
coordination with HUD monitoring.

8.6. The Board may charge the following inspection fees when performing any of its duly authorized
functions as an approved DAPIA and/or IPIA:

(a) a fee of $30.00 per hour, not to exceed $300.00 per day, for conducting manufactured home
initial design or design change evaluations;

(b) a fee of $30.00 per hour, not to exceed $300.00 per day, for conducting manufacturer quality
control program evaluations;

(c) a fee of $30.00 per hour, not to exceed $300.00 per day, for conducting initial and 6ﬁgoing
manufacturing plant inspections; and

(d) an amount representing reimbursement of any mileage, per diem and other reasonable expenses
incurred in connection with any of the inspections or evaluations contained in this subsection.

8.7. The DAPIA and IPIA inspection fees are payable to the Board within thirty (30) days of
completion of the inspection.

8.8. Each manufacturer shall pay a monitoring inspection fee in an amount established from time to
time by HUD for each transportable section of each manufactured housing unit produced by a
manufacturer in the State. This monitoring inspection fee is payable directly to HUD.

§42-19-9. Labeling, Recordkeeping, and Reporting.

9.1. The HUD label affixed to each transportable section of each manufactured home for sale or lease in
the United States is the only label required by the Board. No manufactured home shall be shipped,
imported, delivered, distributed, sold, leased or installed into or in the state without a HUD label.

9.2. The HUD data plate affixed to each manufactured home for sale or lease in the United States is the
only data plate required by the Board. No manufactured home shall be shipped, imported,
delivered, distributed, sold, leased, or installed into or in the state without a HUD data plate.

9.3. No person may remove a HUD label or data plate from a manufactured home.

9.4. Each licensed manufacturer shall maintain records of the following for each manufactured home
manufactured in this state, or shipped, imported, or delivered to a dealer, distributor, purchaser or

other person in this state:

(a) the information contained on the HUD data plate;
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(b) the date the HUD label was affixed to the manufactured home; and

(c) the name and address of the dealer, distributor, purchaser, or other person to whom the
manufactured home was first shipped, imported or delivered by the manufacturer.

9.5. Each licensed manufacturer shall report the information outlined in subsection 9.4 of this rule to the
Board on a quarterly basis, covering the periods July 1 to September 30, October 1 to December
31, January 1 to March 31, and April 1 to June 30. These reports are due no later than October 31,
January 31, April 30, and July 31, respectively.

9.6. Each licensed dealer and/or distributor shall maintain records of the following for each
manufactured home shipped, imported, or delivered to it by a manufacturer, distributor, dealer, or
other person:

(a) the information contained on the HUD data plate;

(b) whether the manufactured home contains a HUD label;

(c) that the manufactured home has been inspected upon delivery to determine if it has been
damaged, and if all furniture, appliances, fixtures, and other devices are in place and
operable;

(d) the extent of any damage found upon inspection;

(€) whether any alterations to the manufactured home were made by the dealer and/or distributor,
including any repairs; and

(f) The name and address of the purchaser or other person to whom the manufactured home was
shipped, imported, delivered, sold, or leased by the dealer and/or distributor.

9.7. Each licensed dealer and/or distributor shall report the information outlined in subsection 9.6 of this
rule to the Board on a quarterly basis, covering the periods July 1 to September 30, October 1 to
December 31, January 1 to March 31, and April 1 to June 30. These reports are due no later than
October 31, January 31, April 30, and July 31, respectively.

9.8. Each licensed contractor shall maintain records of the following for each manufactured home
which it transports and/or installs in the state:

(a) the information contained on the HUD data plate;
(b) whether the manufactured home contains a HUD label;
(c) the manner of transport and/or installation of the manufactured home;

(d) whether the manufactured home was damaged in any way during transport and/or installation,
and the extent of the damage;

(e) whether any alterations to the manufactured home were made by the contractor, including any
repairs; and

(f) the name and address of the purchaser or other person to whom the manufactured home was
transported and/or installed.

9.9. Each licensed contractor shall report the information outlined in subsection 9.8 of this rule to the
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Board on a quarterly basis, covering the periods July 1 to September 30, October 1 to December
31, January 1 to March 31, and April 1 to June 30. These reports are due no later than October 31,
January 31, April 30, and July 31, respectively.

9.10. Nothing in this rule shall be construed to excuse or exempt any manufacturer, dealer, distributor, or
contractor from complying with any recordkeeping or reporting requirements mandated by the
federal regulations.

§42-19-10A. Consumer Manuals; Installation.

10A.1. The seller shall provide each purchaser of a new manufactured home in the state with a HUD-
approved consumer manual applicable to the manufactured home purchased. No manufacturer,
dealer, distributor, or contractor may interfere with the distribution of a HUD-approved
consumer manual.

10A.2. (a) All new or used manufactured homes installed in the state shall be installed:

(i) in accordance with the home manufacturer's recommendations contained in or
accompanying the consumer manual required by this section and 24 CFR Part 3282,
these recommendations must equal or exceed the protections provided by 24 C.F.R.
Part 3285, the Manufactured Home Installation Standards;

(ii) in accordance with a competent design certified in writing by a registered professional
engineer and/or architect prior to installation;

(iii) consistent with the recommendations published by the American National Standards
Institute, A225.1 Installation Standard for Manufactured Homes; or

(iv) for used homes only, any generally accepted commercial method submitted to,
reviewed and approved by the Board.

(b) If the dealer contracted with the purchaser to install the manufactured home, the dealer shall
maintain in his or her files a written record of which method of installation was followed. If
the dealer did not contract with the purchaser to install the home, the dealer shall maintain in
his or her files a written record signed by the dealer and purchaser specifying that the
purchaser shall make separate arrangements with a licensed installer for installation of the
home unless the consumer contracts to install the manufactured home as provided at section
10B of this rule. This written record is not required to be maintained longer than a period of
five (5) years.

(c) Installation of a manufactured home as defined at subsection 3-2% 3.22 of this rule shall only
be performed by a licensed dealer or installer or by the consumer as provided in Section 10B
of this rule.

10A.3. Frostline considerations are mandatory for all manufactured home installations in this state. For
the purposes of subsection 10A.2 of this rule, a frostline shall be determined by local ordinance
of a municipality or county. If the installation of the manufactured home in this state is in a
municipality or county that has not provided a specific numerical standard, the frostline may be
the designated numerical standard set forth in the consumer manual required by 24 CFR Part
3282, or as determined by a registered professional engineer and/or architect and approved by
the Board for the individual site of the manufactured home installation. In the absence of any of
these specific designated numerical standards, for all applications, frostline is as follows:

(a) Thirty (30) inches from grade level for all perimeter footings; and
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(b) Thirty (30) inches from grade level for footings under the I-beams, center piers and inset
blocking piers if a perimeter fascia enclosure is not to be installed: Provided, That the
footings may be twelve (12) inches from grade level for footings under the I-beams, center
piers and inset blocking piers if a perimeter fascia enclosure and vapor barrier are installed:

(i) within twenty-one (21) days of the home installation if the home is installed between
November 1 and March 30; or

(ii) before November 1 for homes installed after March 30.

§42-19-10B. Consumer Installation of a Manufactured Home.

10B.1.

10B.2.

10B.3.

10B.4.

For proper performance in accordance with federal design standards, manufactured homes
should be installed by a licensed dealer or installer. However, each consumer has the right to
and may personally install, or independently hire a licensed dealer or installer for the installation
of his or her manufactured home and, if the consumer chooses to exercise that right, the
consumer is legally responsible for the choices he or she makes. However, due to safety
concerns and the technical expertise required, only a licensed dealer or installer shall conduct the
manufactured home placement evaluation and level and trim the manufactured home. This
section applies only to those transactions in which the consumer agrees to install all or part of his
or her manufactured home. Each dealer shall notify the consumer that the installation of his or
her manufactured home must comply with the installation standards enumerated at subsections
10A.2 and 10A.3 of this rule.

Each dealer shall inform each consumer of the following, through one or more of the following
means including, but not limited to, video tapes, manuals, brochures, drawings, personal
conversations or other appropriate means, at, or prior to, the date of the final agreement for the
purchase or installation of a manufactured home:

(a) the risks of improper installation of the manufactured home including, but not limited to, the
impact upon the manufacturer's warranty, decreased performance of the manufactured home
and other relevant concerns known to the dealer, and matters which make time of the
essence in completing the consumer's assumed obligations;

(b) the legally mandated standards for installation of a manufactured home as enumerated in
subsections 10A.2 and 10A.3 of this rule;

(c) the requirement that all parties, other than the consumer, who engage in the installation of
manufactured homes must be licensed under W. Va. Code §21-9-1; and

(d) the dealer or a licensed installer will conduct an on-site review, in accordance with
subsection 10B.4 of this rule, to review all aspects of the installation for which the consumer
assumed responsibility.

If the consumer agrees to assume all or part of the responsibility of installation of his or her
manufactured home, as defined at subsection 3-2% 3.22 of this rule, then the agreement between
the consumer and the dealer shall be rendered in writing, specifying each party's installation
obligations.

The licensed dealer or installer shall conduct an initial home placement evaluation to determine
accessibility to the site, proper soil compaction and whether the site can be improved to assure
proper drainage. The dealer or installer shall use an evaluation form as prescribed in subdivision
10B.6(b) of this rule, provide the consumer with a copy and maintain the form as a record of the
conclusions and findings of the evaluation.
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10B.5. Where the consumer has assumed the responsibility for site preparation that cannot be
performed after the home is leveled as described in the initial home placement evaluation form
in subsection 10B.4 of this rule or installation-ef-footings the construction of the foundation
system, the licensed dealer or installer shall review these aspects of installation to determine if
they have been completed in accordance with the installation standards in subsections 10A.2 and
10A.3 of this rule and document the findings and conclusions. The dealer or installer shall use a
form as prescribed in subdivision 10B.6(b) of this rule, provide the consumer with a copy and
maintain the form as a record of the conclusions and findings of the review.

10B.6. A licensed dealer or installer shall conduct an on-site review in all instances where the consumer
has assumed all or part of the responsibilities of the installation of his or her manufactured home,
as defined at subsection 324 3.22 of this rule.

(a) The on-site review shall be conducted not less than sixty (60) days nor more than one
hundred eighty (180) days after the delivery date to the consumer or the date of the final
agreement for purchase or installation of the manufactured home.

(b) The licensed dealer or installer shall conduct the on-site review in accordance with a form
prescribed or approved by the Division which identifies all elements of installation as set
forth in subsection 3-24- 3.22 of this rule.

(c) The form described in subdivision 10B.6(b) of this section shall be signed and dated by the
dealer or installer conducting the on-site review and the consumer at the time of the review.

(d) The dealer or installer shall evaluate all aspects of the installation which were assumed by
the consumer and note any deficiencies in the installation directly on the form.

10B.7. Reporting Requirement

(a) A copy of the completed on-site review form shall be maintained by the installer or  dealer
for a period of not less than five (5) years;

(b) If the on-site review conducted pursuant to subdivision 10B.6(a) of this section reveals a
deficiency, the dealer or installer shall send a copy of the on-site review form to the
consumer via certified United States mail, return receipt requested and attach the form
prescribed by subsection 10B.7(c) of this section to notify the consumer of the hazards and
risks resulting from his or her failure to comply with his or her assumed obligations.

(c) The Division shall prescribe or approve a form for attachment to the on-site review form
which identifies the potential risks associated with the consumer's failure to properly comply
with his or her assumed obligations.

10B.8. All provisions of this rule, except those provisions that deal exclusively with the sale of a
manufactured home, also apply to a licensed installer who contracts with a consumer to install
part of the manufactured home.

§42-19-11. Alterations and Repairs.

11.1. No alteration or repair shall be made to any manufactured home by a dealer, distributor, or
contractor which directly causes a failure of the manufactured home to conform with applicable
state and federal standards.

11.2. Alterations or repairs made to a used manufactured home by a dealer, distributor, or contractor
shall be designed to promote compliance with applicable state and federal standards. A dealer,
distributor or contractor is not obligated to bring a used manufactured home into full compliance
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with applicable state and federal standards. It is the intent of this provision to allow and
encourage dealers, distributors and contractors to make desirable alterations and repairs to used
manufactured homes, including alterations and repairs which do not bring the used homes into
full compliance with all applicable standards, so long as the alterations and repairs made do not
directly create a condition of noncompliance which did not previously exist.

§42-19-12. Transportation.

12.1. The transportation of any manufactured home shall be accomplished in a manner that allows the
manufactured home to withstand the adverse effects of transportation shock and vibration without
its degradation or the degradation of its component parts. In no event shall any transportation
method be utilized which causes a failure of any manufactured home to conform with applicable
state and federal standards.

12.2. Manufactured homes shall not be transported at speeds in excess of fifty (50) miles per hour.
§42-19-13. Complaint Handling.

13.1. In addition to any requirements of the federal standards, the Board shall handle complaints
regarding manufactured housing construction and safety standards or the Board's licensees,
including but not limited to warranty claims, matters concerning the installation of the home and
all matters covered by this rule.

13.2. All complaints to the Board shall be in writing and shall specify the name, address and phone
number of the person lodging the complaint. The Board, on its own initiative, may file
complaints. Any licensee may file a complaint with the Board.

13.3. Upon receipt of any complaint or other information indicating the possible existence of a
noncompliance, defect, serious defect or imminent safety hazard under the federal standards, the
Board shall forward the complaint or information to the manufacturer of the manufactured home
and to the SAA of the state where the home was manufactured.

13.4. The Division shall review each written complaint received. If it appears that the matters raised in
the complaint are outside the jurisdiction of the Board, the Division shall so inform the
complainant in writing. If it appears that the matters raised in the complaint are within the
jurisdiction of the Board, the Division shall conduct an investigation and inspection of the
manufactured home and the relevant records of the manufacturer, dealer, distributor, contractor or
installer.

13.5. If, upon investigation, the Division determines that no violation of any federal or state
manufactured housing standard has occurred, the Division shall inform the complainant in
writing.

13.6. If, upon investigation, the Division determines that a violation of any matter within the Board's
Jurisdiction as defined by this rule has occurred, the Division shall issue a Notice of Violation to
any and all responsible licensees, specifying the condition found and the legal standard violated.
If no standard has been violated it shall be so noted in writing to all parties involved. The Board
shall afford the licensee receiving a Notice of Violation no longer than thirty (30) calendar days
from receipt of notice to correct the violations.

13.7. Any person issued a Notice of Violation may, within ten (10) days of receipt, request in writing an
informal presentation of views to contest either the Notice of Violation or the reasonableness of
the amount of time afforded to correct the condition violating the legal standard. If any person
fails to timely request an informal presentation of views the Notice of Violation becomes a final
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order of the Board. The informal presentation of views shall be scheduled by the Division within
thirty (30) days of receipt of the request. Except when imminent safety hazards or serious defects
are involved, the time specified in the Notice of Violation to correct the violations is stayed
pending the informal presentation of views.

13.8. The informal presentation of views is not an adversary proceeding, and may be written or oral.
Testimony is not required to be taken under oath, nor is cross examination permitted. The rules
of evidence do not apply. Following the informal presentation of views, the division shall notify
the licensee by certified mail of its findings within five (5) days of the conclusion of the informal
presentation of views. The licensee may request in writing, within five (5) days from receipt of
the notice, the case be referred to the Board as a contested case.

13.9. The Board may refer the matter within five (5) days to a hearing examiner as a contested case
hearing. The hearing examiner shall schedule the hearing to commence within forty-five (45)
days of receipt of the referral. The hearing examiner shall send to the parties a written notice
specifying the date, time and place of the hearing at least ten (10) days prior to the hearing. Any
additional stay of time to correct the violations must be requested, in writing, from the hearing
examiner, who shall grant the stay upon good cause shown.

13.10. Following the hearing, the parties may be directed by the hearing examiner to submit their
proposed findings of fact and conclusions of law within twenty (20) days of the hearing, except
that if a transcript of the hearing is requested at the hearing, the proposed findings of fact and
conclusions of law shall be submitted within twenty (20) days of receipt of the transcript. The
hearing examiner shall submit a recommended decision to the Board within thirty (30) days of
receipt of the proposals. In the recommended decision the hearing examiner may recommend the
imposition of any appropriate disciplinary sanction allowed by this rule. The Board shall accept,
reject or modify the recommended decision and issue a final order within thirty (30) days of the
receipt of the decision.

§42-19-14. Disciplinary Sanctions.
14.1. The Board may impose sanctions upon any licensee for any of the following reasons:

(a) the manufacture, sale, lease, offer for sale or lease, or the introduction, delivery, or importation
into this State of any manufactured home on or after the effective date of any applicable state
or federal standard, which does not comply with that standard: provided however, that this
subsection shall not apply to:

(i) any person who establishes that he or she did not have reason to know in the exercise of
due care that the manufactured home is not in conformity with applicable state or federal
standards;-er ; or

(ii) any person who, prior to the first purchase, holds a certificate by the manufacturer or
importer of the manufactured home to the effect that the manufactured home conforms
to all applicable federal standards, unless the person knows that the manufactured home
does not conform;

(b) the failure to furnish notification and correction of any defect as required by 42 U.S.C. §5414
and 24 C.F.R. §3282.401 through §3282.416;

(c) the failure to issue a certification required by 42 U.S.C. §5415, or to issue a certification to the
effect that a manufactured home conforms to all applicable federal standards if that person
knows or in the exercise of due care has reason to know that the certification is false or
misleading in a material respect;
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(d) the failure to establish and maintain records, make reports, and provide information as the Board
required under this rule, or the failure to permit, upon request of a person duly authorized by
the Board, the inspection or copying of appropriate books, papers, records, or documents, or the
failure to permit entry or inspection relative to determining whether a manufacturer, dealer,
distributor, or contractor has acted or is acting in compliance with this rule or the federal
standards;

(e) the issuance of a certification pursuant to 42 U.S.C. §5403(h) if that person knows or in the
exercise of due care has reason to know that the certification is false or misleading in a material
respect,

(f) the submission of any information or statements to the Board, HUD, a DAPIA, or an IPIA which
are known by the person submitting the information to be false or misleading in a material
respect;

(g) the criminal conviction of any person by any competent state or federal court, which directly
relates to the business of a manufacturer, dealer, distributor or contractor;

(h) the application to any person by any competent state or federal authority of any disciplinary
action which directly relates to the business of a manufacturer, dealer, distributor or contractor,
including but not limited to, a fine, license suspension, license revocation or license denial;

(i) the operation of any business location engaged in business in the state as a manufacturer, dealer,
distributor, or contractor without a license;

(j) the failure to maintain adequate financial assurance as required by this rule;

(k) the refusal to allow the Board to conduct inspections as permitted by this rule;

(1) the failure to pay any fee required by law, this rule, or the federal standards;

(m) the removal of any HUD label or HUD data plate from a new or used manufactured home;

(n) the destruction or permanent removal by a manufacturer, dealer, distributor or contractor of a
HUD-approved consumer manual from a manufactured home, thereby depriving a consumer of

the use of a manual;

(o) the violation of the state or federal transportation or installation standard applicable to a new or
used manufactured home;

(p) engaging in any deception or false or fraudulent representations or deceitful practices in selling,
obtaining financing to consummate a sale or representing a product whereby injury is or may be
sustained by any consumer of a new or used manufactured home or the manufactured home
industry. If the violation pertains to prohibited actions in obtaining financing, then the
knowledge or complicity of the consumer shall not be considered as a defense to this violation;

(q) the shipment of a manufactured home by a manufacturer to a dealer and/or distributor in this
state that is not properly licensed by this state;

(r) the acceptance of a manufactured home by a dealer and/or distributor from a manufacturer not
properly licensed by this State;

(s) the utilization of contract installation or repair services by a manufacturer, dealer or
contractor/installer that is not properly licensed by this state;
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(t) the misappropriation of funds of a consumer or prospective consumer of a new or used
manufactured home;

(u) the failure to fulfill any written or implied warranty obligation applicable to any new or used
manufactured home;

(v) the failure to comply with any order issued by the Board, or any settlement agreement with the
Board or Division; or

(w) the violation of any other rule promulgated by the Board.

14.2. Upon a determination by the Board that a person has committed any of the violations outlined in
subsection 14.1 of this rule, the Board may apply any one or more of the following sanctions:

(a) a public reprimand;

(b) an administrative penalty not to exceed one thousand dollars ($1000) per violation;
(c) suspension of the license of a manufacturer, dealer, distributor or contractor,

(d) revocation of the license of a manufacturer, dealer, distributor or contractor; or

(e) denial of an application for licensure filed by any manufacturer, dealer, distributor or
contractor.

14.3. The Board may impose an administrative penalty for each separate violation with respect to each
manufactured home, except that the maximum penalty shall not exceed one million dollars
($1,000,000) for any related series of violations occurring within one (1) year from the date of the
first violation.

14.4. A suspension may be issued by the Board for any period of time up to and including the
remaining term of the current license of the manufacturer, dealer, distributor or contractor in
question. At the end of the designated suspension period, the manufacturer, dealer, distributor or
contractor may apply for reinstatement of a license pursuant to the provisions of subsections 4.3,
5.3, or 6.3 of this rule, as applicable.

14.5. A revocation may be issued by the Board for any period of not less than one (1) nor more than
five (5) years. At the end of the designated revocation period, the manufacturer, dealer, distributor
or contractor may re-apply for a license pursuant to the provisions of subsections 4.3, 5.3, or 6.3
of this rule, as applicable.

14.6. A determination by the Board to deny an application for licensure disqualifies the applicant from
re-applying at any time during the subsequent twelve (12) month period, unless the Board agrees
to consider a re-application within a lesser time period by designating its willingness to consider a
re-application within its order of denial.

14.7. Sanctions may be imposed by the Board only after the person to be disciplined has been afforded
an opportunity for hearing.

14.8. Nothing in this rule shall be construed to limit or restrict in any manner other civil or criminal
remedies available under the law to any person.
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§42-19-15. State Manufactured Housing Recovery Fund.

15.1. There is hereby created the State Manufactured Housing Recovery Fund within the special
treasury account described at W. Va. Code §21-9-9(g) for the purposes established at W. Va.
Code §21-9-10.

15.2. The Board shall collect the following annual assessment fee in satisfaction of each licensed
manufacturer's, dealer's, distributor's, or contractor's required assurance of financial
responsibility:

(a) $2,500.00 for each manufacturer's licensed business location;
(b) $1,000.00 for each dealer's and/or distributor's licensed business location; and
(c) $500.00 for each licensed contractor.

These assessments shall be collected annually at the time of the filing of all initial and renewal
license applications: provided, that if the balance of the Recovery Fund on the thirtieth (30th) day
of June of any year equals or exceeds three hundred thousand dollars ($300,000), then no
assessments shall be collected from any previously licensed manufacturer, dealer, distributor or
contractor for the next licensure period. New applicants for licensure shall pay the applicable
assessment fee regardless of the balance of the Recovery Fund.

15.3. The Board is authorized at any time to make special assessments upon all licensed manufacturers,
dealers, distributors, and contractors if the Board determines that the assessments are necessary
to maintain the fiscal integrity of the Recovery Fund. In no event may a special assessment be
issued by the Board until or unless the balance of the Recovery Fund falls below two hundred
fifty thousand dollars ($250,000).

15.4. All assessments collected under the provisions of this section shall be deposited in the
Recovery Fund maintained within the special treasury account described at W. Va. Code §21-9-
9(g), and shall be used solely for the purposes described in that section. The assets of the
Recovery Fund may be invested and reinvested by the Board in accordance with applicable law.
Interest revenues derived from the Recovery Fund shall be used solely to maintain the Recovery
| Fund.

15.5. All fines paid to the Board pursuant to any disciplinary action conducted pursuant to this rule
shall be deposited by the Board in the Recovery Fund.

15.6. (a) The Board may make payment from the Recovery Fund for any of the reasons authorized by
W. Va. Code §21-9-10(b), after the responsible licensee has been afforded an opportunity to
be heard on a Notice of Violation issued, and has failed to correct the violations as directed
by the Board.

(b) When a licensee fails to make repairs to a manufactured home as directed by the Board, or as
agreed between the licensee and the Board or Division, the Board may determine the fair
market value of the cost of obtaining those repairs and contract with a third party licensee to
effect those repairs.

(c) Payments from the Recovery Fund shall be made if:

(i) the Recovery Fund balance is sufficient to pay the amount directed;

(ii) the aggrieved consumer has assigned to the Board all rights and claims relating to the
repairs that he or she has against the licensee; and
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(iii) the aggrieved consumer has agreed to subrogate the Board to all of his or her rights to
the extent of the payment amount directed.

15.7. Payments from the Recovery Fund are limited to a per manufactured home maximum of:

(a) ten thousand dollars ($10,000) for any one (1) violation by any one (1) licensed manufacturer,
dealer, distributor or contractor;

(b) twelve thousand five hundred dollars ($12,500) for any series of violations by any one (1)
licensed contractor;

(c) twenty-five thousand dollars ($25,000) for any series of violations by any one (1) licensed
dealer and/or distributor; and

(d) seventy-five thousand dollars ($75,000) for any series of violations by any one (1) licensed
manufacturer.

15.8. Payments from the Recovery Fund are limited to actual expenses incurred, as determined by the

Board. The Recovery Fund may not be used to pay for any incidental expenses of the consumer,
including claims for personal injuries, claims for property damage other than to the home itself,
inconvenience, alternate housing, attorney's fees, punitive or exemplary damages, or other legal
or court costs.

15.9. The decisions to determine expenses incurred, repairs to be made, the fair market value of the cost

of repairs, whether to contract for repairs and whether to make any payment from the Recovery
Fund lie within the sole discretion of the Board.

15.10. (a) When the Board determines to make payment from the Recovery Fund, the responsible

licensee is civilly liable to the Board for any amount paid from the Recovery Fund, plus
interest calculated at the rate of ten percent (10%) per annum from the date payment was
made. The Board may immediately suspend or revoke the license of the manufacturer,
dealer, distributor or contractor without further proceedings until full reimbursement to the
Recovery Fund is made.

(b) Any person that maintains a substantial ownership interest (five percent [5%] or more) in any
licensed manufacturer, dealer, distributor or contractor that has failed to provide for full
reimbursement to the Recovery Fund is disqualified from maintaining any substantial
ownership interest in any other licensed manufacturer, dealer, distributor or contractor. The
Board may deny any application for licensure, or renewal, where it appears that person owns
five percent [5%] or more of the applicant until full reimbursement is made to the Recovery
Fund.

15.11. Nothing in this rule shall be construed to limit or restrict in any manner other civil or criminal

remedies available under the law to any person.

15.12. The Board may utilize any funds contained in the Recovery Fund in excess of four hundred

thousand dollars ($400,000) for consumer and public education activities that are related to
manufactured homes as the Board considers appropriate.

15.13. The Board may not waive the Recovery Fund requirements of this rule.
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