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Title 61
West Virginia Legislative Rule
Series 12-I

Title: Non-bulk Pesticide Rules for Permanent Operational
Areas

§61-12I-1. General

1.1 Scope -~ This Legislative rule establishes the
requirements governing the operation of permanent locations used
for the storage and mixing and leading of non-bulk pesticides.

1.2 Authority - WV Code 15-16A-4
1.3 Filing date -
1.4 Effective date -

§61-12T1-2 Definitions

2.1 The definitions used in West Virginia Code 19-16A-1 et
seg. and the regulations adopted thereunder shall apply to these
requlations unless otherwise defined in this regulation.

2.2 "Bulk Pesticide " means any registered pesticide which is
transported or held In an individual container in undivided
guantities of greater than fifty-five (53) U.S. gallons ligquid
measure or one hundred (100) pounds net dry weight. This term does
not apply to these pesticides packaged in containers approved by
the uU. S. Department of Transportation for interstate
transportation.

2.3 "Discharge" means any spill, leak, deposit, dumping or
emptying, either accidental or otherwise, that results in a release
of a pesticide outside the contained portion of an operational
area. Discharge does not include lawful transfer, mixing, loading,
unloading, repackaging or refilling of a pesticide provided these
or cther similar activities arxe carried ocut within an operational
area containment. In addition, discharge does not include the
lawful distribution, use, disposal or application of a pesticide.

2.4 '"Nen-bulk Pesticide" means all pesticides not meeting the
definition of builk pesticides.

2.5 T"Operational Area" means an area or areas where
pesticides are transferred between contalners, including transfer
to applicaticon equipment, loaded, unloaded, mixed, repackaged,
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refilled or where pesticides are cleaned, washed or rinsed from
containers or application, handling, storage or transportation
equipment. An operational area does not include a facility or
location that receives and/or distributes pesticides in the
manufacturer's original unbroken container and these containers
remain sealed or otherwise unopened or areas not falling within the
definition cf a permanent operational area defined in this rule.

2.6 "Operational Area Containment" means any structure or
system designed and constructed to intercept and contain
discharges, including container or equipment wash water, rinsates,
and rainwater, and to prevent escape, run-off and leaching from an
operaticnal area. ]

2.7 "Permanent Operaticnal Area"” means an operational area
where either pesticide concentrates or use diluticon mixtures in
excess of 300 U.S. galions of ligquid or 3,000 pounds cf net dry
weight are transferred, loaded, unloaded, mixed, repackaged,
refilled, or cleaned, washed or rinsed from containers or
application equipment,  handling equipment, storage equipment or
transportation egquipment over a thirty (30) day period either
consecutive or cumulative during a calendar year.

§61-12I-3 Permanent Operaticnal Areas

3.1 Four (4) wvears after the effective date of this rule all
permanent operational area activities shall be conducted or carried
out within operational area containments.

3.2 All operational area activities conducted or carried out
within a permanent operaticnal area:

3.2.&2. shall be carried out in a manner that prevents
the escape of discharges that may result in unreascnable adverse
effects on the environment.

3.2.b. shall be carried ocut on an impervious surface,
such as a concrete pad or other similar pad approved by the
commissioner, that is suitably coated with a material to retard
absorption o©f discharges and to facilitate recovery of any
discharged materials.

3.3. All operational area containments:

3.3.a. shall be constructed of materials and in a
manner that will withstand the weight and movement cf any equipment
that may be placed or parked within the coperational area
containment.

3.3.b. shall be maintained at all times when
coperational activities are occurring.

3.3.c. shall be designed to catch and contain any
discharge in the operational area.
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3.3.c.A. The operational area containment for
liquid pesticides, including container and equipment rinsates and
those mixed with a liquid or dry carrier, shall be curbed or sloped
to contain discharges. Discharges shall be immediately recovered
from the operational area containment. Rainfall or other liquids
may flow onto or out of the operaticnal area containment only when
a suitable recovery or storage faclility collects, diverts or
manages the rainfall. The operational area containment shall be
capable of holding a minimum volume of 10% of the total capacity of
the single largest container or vehicle operated within the
operational area or a minimum of 250 gallons, whichever is greater.
At least one person shall be available to monitor the loading and
unloading and stop the process in the case of an operational spill,
except when the operational area containment is equal to 123% of
the capacity of the single largest container or vehicle operated
within the operatiocnal area.

3.3.c.B. The coperational area containment for non-
ligquid pesticides may extend beneath any conveyers or augers used
in operational area activities only when such conveyers Or augers
are fully enclosed and constructed to prevent discharge.
Operational area containment shall be of adequate dimension {area)
to contain discharges from the largest container or egquipment
operated within the operational area containment. The operational
area containment for non-liguid pesticides shall consist of a
tarpaulin made of nonabsorbent materials which is of adequate
thickness and construction to withstand all foreseeable loading
conditions, and is generally compatible with the materials stored
or placed thereon. Discharges shall be immediately recovered from
the operational area containment. Rainfall or other liquids may
flow either onto or out of the operaticnal area containment only
when a suitable recovery or storage facility collects, diverts or
manages rainfail. :

3.3.¢.C. Sumps, meeting state and federal
requirements may be incorporated intoc the design of the permanent
operaticnal area when they are maintained and operated according to
a plan approved by the commissioner.

§61-12I-4 Recovery, Storage and Use of Discharges

4.1 Any person who operates within the operational area
containment shall immediately and fully recover all discharges.
Operational area surfaces exposed to pesticides (concentrate or
dilute) shall be periodically cleaned with all rinsates recovered
and properly stored or disposed of according to state reguirements.
Recovered discharges shall be stored above ground in suitable
containers in compliance with all secondary containment provisions.
Recovered discharges may be used according to applicable product
label(s). Rainwater recovered from containment areas may be used
for pesticide dilutions when it 1s reasonably free of pesticides.




§61-12I-5. Hearings and penalties

5.1. The commissioner shall be governed by West Virginia Code
19-16A-22 when conducting hearings or assessing civil penalties for
the violation of these rules. The penalty provisions of West
Virginia Code 19-16A does not preclude the commissioner's right to
issue orders or assess penalties pursuant to West Virginia Code 20-
5M-1 et seq. o o
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SENATE BILL NO. _222
(By . &Bnator Manchin
[Introduced March 1, 1993; referred to the

! Committee on Agriculture; and thea to the
{ Committee on the Judiciary.]
1

D ——

A BILL to amend and reenact section one, article nine, chapter
sixty-four of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to authorizing the
commissioner of agriculture to promulgate legislative rules
relating to non-bulk pesticide rules for permanent
operational areas.

Ba it enacted by the Laegislature of West Virginia:

That section one, article nine, chapter sixty-four of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted, to read as follows:

ARTICLE 9. AUTHORIZATION FOR MISCELLANEOUS AGENCIES AND BOARDS

- TOC PROMULGATE LEGISLATIVE RULES.

564-9-1. Commissioner of agriculture.

(a) The legislative rules filed in the state register on the

sixth day of April, one thousand nine hundred eighty-three,
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relating to the commissioner of agriculture (schedule of charges
for inspection services: fruit), are authorized.

(b) The legislative rules filed in the state register on the
third day of August, one thousand nine hundred eighty-three,
relating to the commissioner of agriculture (licensing of
aucticneers), are authorized.

(c) The legislative rules filed in the state register on the
eighth day of February, one thousand nine hundred eighty-~four,
relating to the commissioner of agriculture (conduct of beef
industry self-improvement assessment program referendum), are
authorized.

(d) The legislative rules filed in the state register on the
fourth day of June, cone thousand nine hundred eighty-four,
relating to the commissioner of agriculture (feeding untreated
garbage to swine), are authorized.

(e) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (registration,
taxation and contrel of dogs}, are authorized.

(f) The legislative rules filed in the state register on the
first day of Ncvember, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (public markets), are
authorized.

{g) The legislative rules filed in the state register on the

tenth day of September, one thousand nine hundred eighty-four,
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relating to the commissioner of agriculture (noxious weed rules),
are authorized.

(h) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (animal disea;e
control), are authorized.

(i) The legislative rules filed in the state register on the
fifth day of January, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (use of certain
picloram products), are authorized.
~ " (3) The legislative rules filed in the state register on the
eighth day of March, one thousand nine hundred eighty-five,
relating to the commissioner of agriculture (increasing certain
fees by rules and regulations), are authorized.

(k) The legislative rules filed in the state register on the
thirteenth day of January, one thousand nine hundred eighty-six,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the thirty-first day of January,
one thousand nine hundred eighty-six, relating +to the

commissioner of agriculture (licensing of livestock dealers), are

authorized.
(1) The legislative rules filed in the state register on the
eighteenth day of June, one thousand nine hundred eighty-six,

modified by the commissioner of agriculture to neet the
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cbjections of the legislative rule-making review committee and
refiled in the state register on the fifth day of January, one
thousand nine hundred eighty-seven, relating to the commissioner
of agriculture (West Virginia pesticide use and application act),
are authorized,

(m) The legislative rules filed in the state register on the
eighteenth day of August, one thousand nine hundred eighty-six,
medified by the directer of the division of forestry of the
department of agriculture %to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the fifth day of January, cne thousand nine hundred
eighty-seven, relating to the director of the division of
forestry of the department of agriculture (ginseng), are
avthorized.

{n} The legislative rules filed in the state register on the
tenth day of April, one thousand nine hundred eighty-seven,
relating to the commissioner of agriculture (schedule of charges
for inspection services: £fruit), are authorized.

(o) The legislative rules filed in the state register on the
thirteenth day of August, one theousand nine hundred eighty-seven,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the eighth day of September, cne

thousand nine hundred eighty-~seven, relating to the commissioner

of agriculture (animal disease control), are authorized.
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(p) The legislative rules filed in the state register on the
fifteenth day of September, o¢ne theousand nine hundred
eighty-eight, relating to the commissioner of agriculture ({sale
and distribution of commercial fertilizer), are authorized.

(g) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred
eighty-eight, modified by the commissioner of agriculture to meet
the objecticons of the legislative rule-making review committee
and refiled in the state register on the twenty-sixth day of
October, cne thousand nine hundred eighty-eight, relating to the
commissioner of agriculture (animal disease control), are
authorized.

(r) The legislative rules filed in the state register on the
fifteenth day of May, one thousand nine hundred eighty-nine,
modified by the commissioner of agriculture to meet <the
ocbjections o©of the legislative rule-making review committee and
refiled in the state register on the twenty-first day of August,
one thousand nine hundred eighty-nine, relating to the
commissioner of agriculture {production of =milk and cream for
manufacturing purposes), are authorized.

(s) The legislative rules filed in the state register on the
seventh day of August, one thousand nine hundred eighty~nine,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-makXing review committee and

refiled in the state register on the twenty-third day of October,
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commissioner of agriculture (animal disease control), ara
anthorized.
() The legislative rules filed in the state register on the

tenth day of August, one thousand nine hundred ninety, modified
by the commissioner of agriculture tc meet the objections of the
legislative rule-making review cemmittee and refiled in the state
register on the f£ifth day of October, one thousand nine hundred
ninety, relating to the commissioner of agriculture (meat
inspection), are authorized.

(1) The legislative rules filed in the state register on the
tenth day of August, one theousand nine hundred ninety, modifled
by the commissioner of agriculture to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the third day of Octbﬁer, one thousand nine hundred
ninety, relating to the commissioner of agriculture {agricultural
liming materials), are autherized.

{v) The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the commissioner of agriculture to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the third day of October, one thousand nine hundred

ninety, relating to the commissioner of agriculture (public

markets), are authorized.
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{(w) The legislative rules filed in the state register on the
nineteenth day of September, one thousand nine hundred ninety,
modified by the commissicner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the ninth day of Noveﬁber, one
thousand nine hundred ninety, relating to the commissioner of
agriculture (animal disease control), are authorized.

(X} The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,
nmodified by the commissioner of agriculture to meet the
cbjections o©of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (commercial feed), are authorized
with the amendments set forth below:

on page two, after subsectiﬁn 3.3., by adding a new
subsection, designated subsection 3.4., to read as follows:

"3.4. The commissioner will not assess a tonnage fee on any
commercial feed or feed ingredients used in the manufacture of
poultry contract feed.";

- On page five, after subsection 4.3.m., by adding a new
subsection, designated subsection 4.3.n., tec read as follows:

"4.3.n. The commissioner will consider poultry contract feed
to be customer-formula feed.";

And,
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Oon page eight, after subsection 5.5., by adding a new
subsgection, designated subsection 5.6., to read as follows:

5.6, Poultry contract feed labels shall conform to the
requirements of W. Va. Code §15-14-8(d}, except that:

5.6.a. The name of the grower or feeder will substitute for
the regquirements for the name of the purchaser; and,

5.6.p. The net weight (avoir dupois) of the commercial feed
and each feed ingredlent used in the feed shall not be reguired
to be listed."

(y) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred ninety-one,
modified py the commissioner of agriculiture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the second day of August, cone
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (wood destroying insect treatment standards), are
authorized.

{(z) The legislative rules filed in the state register on the
twentieth day of December, one thousand nine hundred ninety,
modified by the coeommissioconer of agriculture to meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the thirtieth day of aApril, cne
thousand nine hundred ninety-one, relating to the commissioner of

agriculture (fee structure for the resticide contrel act of

1990), are authorized.
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(aa) The legislative rules filed in the state register on the
eighth day of August, one thcocusand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twelfth day of November, cne
thousand nine hundred ninety-cne, relating to the commissioner of
agriculture (animal disease control), are authorized.

(bb) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-cne,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the tenth day of September, one
thousand nine hundred ninety-cone, relating to the commissicner of
agriculture (West Virginia plant pest act), are.authorized.

(cc) The legislative rules filed in the state register on the
twenty-sixth day of July, cne thousand nines hundred ninety-one,
modified by the commissioner of agriculture tc meet the
objections of the legislative rule-making review committee and
refiled in the state register on the sixteenth day of October,
one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (licensing of pesticide businesses),
are authorized.

.(d4) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,

modified by the commissioner o¢f agriculture to ﬁeet the
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objections of the legislative rule-making review committee and
rafiled in the state register on the second day of October, one
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (certified pesticide applicators), are authorized.

(ee) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commisgioner of agriculture {assessment of civil penalties and
procedures for consent agreements and negotiated settlements),
are authorized.

(££f) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninetv-one,
nodified ky the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (aerial application of herbicides to
rights-of-way), are authorized.

{gg) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,
modified by the conmissioner of agriculture to neet the

objections o©of the legislative rule-making review committes and

i0
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refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (frozen desserts and imitation frozen
deéserts), are authorized, with the amendment set forth below:

on page twelve, by striking out all of section 15 and
substituting a new section 15, to read as follows:

§61-4B-15. Enforcement policy.

15.1. The commissioner may assess a violation of W. Va. Code
§19-11B-1 et seg. or of these rules against the manufacturer of
preduct and/or the distributor of the mix used to manufacture the
product. =

15.2. The commissioner will assess any violations of W. Va.
Code §19~11B-1 et seqg. or of this rule to the distributor for mix
sampled from unopened containers. The company will not be
assessed additional cumulative notices of wviolations until the
commissioner has determined that the firm has had adequate notice
of the previous notice, generally 10 days from the mailing of the
notice of wvisolation.

15.3. Whenever one of the last five consecutive official
product sample(s) taken on separate days within a one year period
are found to be adulterated or misbranded, the commissioner shall
send a written "First Notice" to the manufacturer or distributor
whichever 1s appropriate. This notice shall notify the

manufacturer or distributor of the wiclation of W. Va. Code

11
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§15-11B~-1 et seqg. or of these rules and the enforcement policy
established by this section of the rule,

15.4. Whenever two o©of the lagt five consecutive official
product sample(s) taken on separate days within a one year period
are found to be adulterated or misbranded the commissioconer shall
send a written "Second Notice"” to the manufacturer or distributoer
whichever is appropriate.

15.4.a. The commissioner shall collect additional official
product sample(s) within 21 days of the sending of a Second
Notice to the manufacturer or distributor, but shall not collect
product samples hefore the lapse of 7 days from the sending of a
Sacond Notice.

15.5. Whenever three of the last five consecutive official
product sample(s) taken on separate days within a one year pericd
are found to be adulterated or misbranded the commissioner shall
send a written "Third Notice" to the manufacturer or distributor
whichever is appropriate.

15.5.a. The commissgioner shall collect additional official
product sample(s) within 21 days of the sending of the Third
Notice to the manufacturer or distributor, but shall net collect
additional product samples before the lapse of 7 days from the
date of sending of the notice.

15.6. The commissioner will issue a "sShut-down Order™ for a
period of 24 hours to a manufacturer or distributor when the

record of the firm indicates that effective acticon has rnot been
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-faken to correct the causes of the vieclations, for instarnce when

three ocut of the last five samples from the same machine are
violative. The "shut-down Order" will normally be issued with
the "Third Notice". The "Shut-down Order" will give the reasons
for the order, state the portion of the manufacturing or
distributing operation that is prohibited from operating while
the order is in effect, give conditions of the order, state the
length o©f time that the Shut-down Order will be in effect and
specify a time and place for a hearing to be held in this matter.
Except that in the case where the public health, safety or
welfare is at risk, the comnissioner will issue an immediate
Shut-down Order and give ncoctice to the manufacturer or
distributor under the provisions of subdivision 15.6.a. of this
rule.

‘15.6.a. The commissioner will issue an immediate Shut-down
Order without giving the manufacturer or distributor the
opportunity to be heard where there is a hazard to the public
health, safety or welfare. In these cases, the manufacturer or
distributor will be given the opportunity to regquest a hearing
before the commi‘ssioner after the notification of the order is
received by the manufacturer or distributor. All shut-down
Orders issued due to noncompliance with subdivisions 8.1l.c.,
2.1.d. or 8.1.g. of this rule are considered to invelve a risk to

the public health, safety or welfare.
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15.6.b. The manufacturer or distributor will be responsible
for causing all operations covered by the Shut-down Order to
ceagse and follow all cother conditions of the order. At the end
of the period of the order, the manufacturer or distributor may
resume operations without further action by the commiésioner.

15.7. If after a Shut-down Order has been issued the
commissioner finds that effective corrective action has nct been
taken, he may issue a suspension of the Frozen Desserts
Manufacturer Permit. The suspension shall state the time that
the suspension will become effective, give the reasons for the
suspension and specify a time and place for a hearing to be held
in this matter. Except that in the c¢ase of a sumnmary suspension
the commissioner will give the manufacturer the opportunity to
request a hearing in this matter subsequent tc the notification
of the suspension.

15.7.a. All suspensions due to noncenformance to
subdivisions 8.1.c., 8.1.d. or 8.l1l.g. of this rule are summary
suspensions.

15.7.b. A suspension of the Frozen Desserts Manufacturer
Permit remains in effect until the manufacturer submits and the
commissioner accepts a written plan of correction and a request
for a reinstatement of the permit.

15.7.c. The ccmnissioner has seven days from the date of
receipt of this application to respond to a suspension in the

case of violations of subdivisions 8.1.c,, 8.1.4. or B8.1l.g. of
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this rule and fourteen days to respond for all other violations
of W. Va. Code §19-11B-1 et seg. or these rules. The
commissioner will accépt or deny the application for a
reinstatement of the permit and will give the terms and
conditions under which the permit will be reinstated.

15.8. If the commissioner finds that after the firm has
resumed production following a suspension of their Frozen
Desserts Manufacturer Permit that effective corrective action has
not been taken, then the commissioner will hold a hearing to
determine if the Frozen Desserts Manufacturer Permit should be
revoked.

15.9. Persons who manufacture a product on an intermittent
or infrequent basis, so that the standard enforcement policy
cannot apply, will enter into a consent agreement with the
commissioner for correction of all items found to be not in
conformance with W. Va. Code §19-11B-1 et seqg. or these rules.

15.10. VWhenever an antibiotic or pesticide residue test is
found to be above tolerance, the commissioner shall notify the
manufacturer and/or distributor immediately of this fact and
shall begin an investigation to determine the cause of the
residue. The commissioner shall require that any person found to
be responsible for the residue shall correct the cause of the
residue prior to the resumption of the manufacturing or

distribution of the product.
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15.11. A person who performs a recall by voluntarily
removing preduct from sale and distribution in an effective
mannher so as to limit the potential harm to the health and
well-being of the public may be eligible for exemptions from the
normal enforcement policy. The commissioner shall consider the
facts of each case when making a decision on an exemption.

15.12. The ccmmissicner may apply the enforcement peolicy in
a liberal manner in cases where all official product sample
results thai involve a product in the ferm actually sold toc the
public have been found to be in conformance with W. Va. Code
$15-11B-1 et seg. or these rules.

15.13. The commissioner may suspend the standard enforcement
pelicy in cases where such action is necessary to protect the
public health, safety or welfare.

15.14. Resamples will only be taken from machines that were
shown to be producing violative product the previous visit,
except for resanples needed to check that the nenviolative status
is being maintained according to the following schedule:

15.14.a. After a first notice and one nonviolative sample,
resamples will be taken between 5 to 6 wmonths after the
nonviclative sample.

15.14.b. After a second notice and one nonviolative sample,

resamples will ke taken between 3-4 monthe after the nonviolative

sample.
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l5.14.¢. Other resanmples may be considered necessary to
determine that the nonviolative status is being maintained.®

(hh) The legislative rules filed in the state register on the
eighth day of August, one theousand nine hundred ninety-one,
modified by the comnissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-cone, relating teo the
commissicner of agriculture (West Virginia apiary law of 1%91),
are authorized.

(ii} The legislative rules filed in the state register on the
eighth day ¢f August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the sState register on the twenty-fourth day of
September, one thousand nine hundred ninety-cne, relating to thé
commissioner -of agriculture (disposal .of dead poultry), are
authorized with the amendments set forth below: |

Oon page two, section tweo, by adding a new subsection to read
as follows :-

"2.8 "Disposal pit" means an opening dug in the ground to a
minimum depth of six feet, containing a minimum capacity of 150
cubic fee, covered with a minimum of 12 inches of dirt, and
provided with one or more copenings for the introduction of

poultry. The openings shall be a minimum size of eight inches
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square and equipped with tight lids. A disposal pit shall be
located in a site which will prevent contamination of the
groundwater or the surface water. This site should conform to
the standards established in this rule.®

On page two, subsection 3.1 after the word "incinerator," by
adding the werds "disposal pit,"

And,

On page two, by adding a new section, designated section 4,
to read as follows:

"§61-1C-4. Standards for Site Location for Disposal Pits.

4.1 No part of a disposal pit system shall be located in a
poorly drained or filled area, or in any area where seascnal
floeding coccurs.

4.2 No part of a disposal pit system shall be located within
10 feet of a building, foundation or property line.

4.3 No part of a disposal pit system shall be located within
50 feet of a public water supply line or within 10 feet of a
private water supply system.

4.4 A disposal pit shall be located at least 50 feet from a
private well or groundwater supply.

4.5 There shall be a mininmum of three feet between the bottom

of a disposal pit and seascnal groundwater or rock, shale or any

cther impermeable laver.
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4.6 The evaluation of the site for installation of a disposal
pit shall be based upon percolation test results. Percclation

tests shall be performed in the following manner:

4.6.1 Location - At least two holes shall be placed over the

selected site. The results of these two test holes will be
averaged,.

4.6.2 Holes shall be dug or bored from six to eight inches in
diameter at the site where the disposal pit will be installed.

The holes should be at least 24 inches in depth.

4.6.3 The bottom and sides of the holes shall be scratched
with a sharp pointed instrument or wire brush to remove any
smeared so0il surfaces which interfere with the absorption of
water into tﬁe soil.

.- 4.6.4 Loose dirt shall be removed from the bottom of the test
holes and two inches of coarse sand or fine gravel shall be
placed intc the holes to prevent sealing.

4.6.5 An eight or ten penny nail shall be placed in the wall

cf each hole exactly six inches above the level of sand or

gravel.

4.6.6 The test hole shall be completely filled with water to
ground level. Water in the hole shall be kept to a depth of at
least 12 inches for a minimum peried of four hours before
beginning the percoclation rate measurement.

4.7 Percolation rate measurement - Upon completion of the

above, the water depth in the holes shall be adjusted to the
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level of the nail. The number of minutes it takes for this aix
inches of water (all the water) to be absorbed into the =soil
shall be accurately determined. This time in minutes, divided by
six, gives the rate of fall per inch. The average rate of fail
nust be between five minutes and 60 minutes.”

{j3) The legislative rules filed in the state register on the
eighth day o¢f August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
rafiled in the state register on the twenty-fourth dJday of
September, one thousand nine hundred ninety-one, relating to the

commissgioner of agriculture (licensing of livestock dealers), are

authorized.

is
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mogdified by the commigsioner of agriculturs to meet the
obijections of the legislative rule-making review committee and
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conmigsgioner of agriculture (non-bul¥%k pesticide rules for

eraticnal areas

uthorize

NOTE: The purpose cof this bill is to =authorize the
Commissioner of Agriculture to promulgate legiszlative rules
relating to rnon-bulk pesticide rules for permanent operational
areas.




1 Strike-throughs indicate language that would be stricken from
2 the present law, and underscoring indicates new language that
3 would be added.
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May 28, 1993

Bob Morris
Agriculture

" Building 1, State Capitol
Charleston, WV 25303

HB 100 authorizing, Title 61, Series 121, Non-Bulk Pesticide rules for Permanent Operational
Areas, passed the Legislature on May 26, 1993. [t is now awaiting the Governor’s signature.

You have sixty {60) days after the Governor signs HB 100, to final file the legislative rule with
the Secretary of State’s office. To final file your legisiative rule, fill in the blanks on the enclosed form
#6, the "Final Filing" form and file the form with our office. Authorization for your legislative rule is
cited in HB 100 section 64-9-1(pp}. The agency may set the effective date of the legislative rule up to
ninety (90) days from the date the legislative rule is final filed with the Secretary of State’s office.
Please have an authorized signature on the boitom line.

#*IMPORTANT: IF YOUR AGENCY HAS COMPLETED THE LEGISLATIVE RULE ON
A COMPUTER SYSTEM THAT USES A 3 1/2" OR 5 1/4" DISK, PLEASE SUBMIT A
CLEAN COPY, WITH ALL UNDERLINING AND STRIKE-THROUGHS TAKEN OUT,
TO OUR OFFICE WHEN FINAL FILING THE RULE. STATE ON THE DISK THE FORMAT .
THE RULE IS IN AND THE TITLE IT IS FILED UNDER. THIS WILL MAKE IT QUICKER
FOR US TO ENTER YOUR RULES ON THE LEGISLATIVE DATA BASE. REMEMBER
THE TEXT OF THE COMPUTER FILED RULE MUST BE IDENTICAL - WORD FOR
WORD, COMMA FOR COMMA, WITH ALL UNDERLINING AND STRIKE-THROUGHS
TAKEN OUT, AS THE HARD COPY AUTHORIZED BY THE LEGISLATURE.

After the final rule is entered into the legislative data base, the rule will be sent to the agency
for review and proofing. Following confirmation or corrections, as the case may be, the Secretary of
State shall submit to the agency a final version of the rule for their records.

If you have any questions or need any assistance, please do not hesitate to call our office.

Thank You
Administrative Law Division
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AGENCY: Department of Agriculture
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FRCM: JUDY CCOFER, DIRECTOR, ADMINISTRATIVE LAW DIVISION
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DATE: August 30, 1383 -

THE ATTACEED RULE FILED BY YOUR AGENCY HAS 2Z=N ZNTERED INTC QUR
COMPUTER. SYSTEM, PLEASE RZEVIEW, PRCOF AND RETURN IT WITH ANY
CORRECTICNS. IF THERE ARE NO CORRECTIONS, PLEASE SIGN TEIS MEMO
AND R=TURN IT TO THEIS OFFICE. YOU WILL BE SENT A FINAL VERSIOW OF
THE RULZ FOR YOUR RECORDS. - . '

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
(10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF

YOU HAVE ANY QUESTIONS.

SERIES: 12T TITLEZ: 61 Department of Agriculture
THE ATTACT;Z;&ULE HAS BEEN REVIEWED AND IS CORRECT.
SIGNEDD N offet & foivnnt

TZTLE OF PERSOIN SICGNING: ffzs¥. ahaaﬁ4“ )44uff T oy @zdz§b4

DATR:  Souv £1,/25

I

KA R FRFFRRFTFTRARFTFFF A AT AR Rk Rk ke kkhhkkkw

THE ATTACHED RULE HAS BEEN REVIEWED AND N==ZDS CORRECTING. THE
CORRECTICNS HAVE BEEN MARKED. .
T F

SIGNED: % it~ e
e
TITLEZ OF PERSON sIeNTNG. L. o - — =T e o D
= / ,
DATE:; = - TSm0 T o -
7 —7

NOTE: IF YOU ARE NOT THE PERSON WHO HANDLES THIS RULE, PLEASE

FORWARD TQ THE CORRECT PERSCN.

ERIE




