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ADDENDIX B

TISCAL NOTE FOR PRCPCSIZID RULZS

Ruile Titlss NOH"BU;}C_P@__S?:‘.‘,:‘? Ae Tulag far Parmamant Oﬂeration‘:aT Areas

Tyoe cf Ruls: X Legisiamife Inraroranive Srocaciral

Agency  Department of Acricnlinras Adde-ass Pasticide Division

1900 Xanawha 3lvd. Z., Charlesten, WY 23305-01%0

L. Eﬁ&:ﬂ.oi:ﬁx;cwaiﬁnhﬁ Incosass Dacrasse | Coxmens Veez Tharagtiaw
Zstimatad Toe=l Cost $ S $ $ $
: 75.000C 7S .000 75.00C01 75,000
Perscnal Services 70,000 70,000 70,000 70,000
Cirmens Tuoense - 3,000 : 5,C00 s,oodf S;OOQH{'

Remaizg apd Altsvaticns g ) o=

aisment ‘ - e
, , )

Sty

2. Explamaction of abcve estimates:

The estimations dre based om' the asgumption of an increased inspection
staff tc monitor and educate the regulatad community on groundwater
protection activities. The personal servicese estimate is For 2
additional field inspectors and 1 additional clerical person. Currant
@Xpense ' estimates are for travel expenses.

3. Chiagmiveg of thess rulae:

The objective of this zrule is to mandate operational arsa and stcrage
conditions for non-bulk guantities of pesticides so as to prevent
_off-site mevement of pesticide dischuzfzes.  The Pasticide Cont=ol Act
‘and the Groundwater Protection. Act Dot designate the Department of
Agriculture as the rmegulatory agency for pesticides, . Bokd statutes,
raquira the agency t¢ devslop practiices tc protact the resources of
the stata, including groundwater.
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Dplananion of Cuvarzlil Eoomamic Ioxmact of Provosad Rils.

A. Eoonemic Immacs o Siats Govermmens.
The economic impact to state goverment will be gignificant. State
pesticide storage and operation gites controlled by the Divisicns of

 Highways and Parks and Recreation golf courses will be the most! heavils

impacted. One state owned golf course built a facility that would meet
these requirements 3 years ago at a cost of $63,000.00. An estimated
60 gites ac $3C,000.00 each would cost $2,000,000,00.

Eocnomic Imzact ot Poliziz=al Subdivisicng: Spesifiis Indugtries;
Speciiic groupg At ciltizens.,

Political sub-division could face an economic impact a2qual or
exceeding that of the state. Pesticide application businesses and
private golf courses would be expected Dase costs far in excess

of those by the state. An estimated 276 facilizies x $20,000.00 each
would agqual $5,320,000.00. Individuals with large private pesticide
cperations could also be impacted.

C. Zoomomic Impacs on Clidsens/Dubiic a:fa:ga.

The costs of goods and services will increase. An estimated total cost
of implementation would be approximately $11,320,000.00. THese costs
would cause some small businesses to close.

Datas June 5, 1992 ' _ M

Signamie of Agency Sead or Auticrized Zecrasentarive
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DATE: September 135, 1992 - - - ~
. AN
“! ‘;“" W A I3
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TC: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE R N

FROM: Barbara Smith, Director of Compliance, WV Dept. of Agriculturé\"

LEGISLATIVE RULE TITLE: Non-Bulk Pesticide Rules for Permanent Operational Areas

1. Authorizing statute(s) citation _ 19-16A-4

2. a. Date filed in State Register with Notice of Hearing:

June 5, 19982

b What other notice, including advertising, did you give
of the hearing?

Notice sent to all licensed pesticide businesses; all pesticide dealers;

Class I Legal ad in Charleston Dally Mail and Morgantown Dominion Post;

press release to all state newspapersf Chemlawn, Colurbus, Chio+-6ggm&»ncm£qf
Lot avmeled

c. Date of hearing(s): -July 28, 1992, Charlestcn, WV
July 23, 1892, Morgantown, WV
d. Attach list of persons who appearsd at hearing, comments

received, amendments, reascns for amendments.
Attached X ~ HNo comments received

e. Date you filed in State Register the agency approved
proposed Legislative Rule follewing public hearing:
(be exact) '

Septemper 15, 1992

f. Name and phone numter(s) of agency person(s) to centact
for additional infermation:

Robert Frame, 558-2209

Barbara Smith, 558-2226




TITLE 61, SERIES 121I S

NON-BULK PESTICIDE RULES FOR PERMANENT OPERATIONAL AREAS

Summary and Description of the rule

This rule establishes requirements for the cperation of areas
were large guantities (over 300 lbs of liguid or 3,000 lbs of dry)
of pesticides (that are not in containers larger than 55 gallons or
100 1bs net wt) are stored and establishes rules for the recovery,
storage and use of any discharge from the containment area.

Circumstances requiring this rule

This rule is required to comply with the mandates of the
Greundwater Protection Act which states that the Department of
Agriculture is the groundwater protection agency for the use and
application of pesticides and that each groundwater protection
agency shall take action necessary ¢ assure that facilities under
their jurisdiction maintain and protect groundwater at existing
guality.




Title 61 .
West Virginia Legislative Rule R
Series 12-I v

Title: Non~-bulX Pesticide Rules for Permanent Cperational
Areas _

61-12I-1. General

1.1 Scope -  This Legislative rule establishes the
requirements governing the operation of permanent locations used
for the storage and mixing and lecading of non-bulk pesticides.

1.2 Authority - WV Code 15-16A-4
1.3 Fiiing date -
1.4 Effective date -

61-12I-2 Definitions

2.1 "Bulk Pesticide " means any registered pesticide which is
transported or held in an individual c¢ontainer in undivided
gquantities c¢f greater than fifty-five (55) U.S. gallons liquid
measure or one hundred (100) pounds net dry weight. Such term does
not apply to these pesticides packaged in containers approved by
the d. sS. Department of Transportation for interstate
transpertaticn.

2.2 "Discharge" means any spill, leak, deposit, dumping or
emptying, either accidental or otherwise, that results in a release
0f pesticide cutside the contained portion of an operational area.
Discharge does not include lawful transfer, mixing, lcading,
unlcading, repackaging or refilling of a pesticide provided such
transfer, mixing, loading, unloading, repackaging, refilling or
other similar activity, if carried out within an operational area
containment. In additicn, discharge does not include lawful
distributicn, use, dispesal or application of a pesticide.

2.3 "Non-bulk Pesticide" means any liguid or non-liquid
pesticides distributed, sold, o¢ffered for sale, packaged or
repackaged in containers of 55 U.S. gallons or less, ligquid or 100
pounds net dry weight and includes all pesticides not meeting the
definition of bulk pesticides

2.4 "Operational Area" means in the case of non-bulk
pesticide storage or handling facilities oxr locations, an area or

1




areas where the contents of pesticide containers are transiferred
between containers, including transfer to application eguipment,
loaded, unlcoaded, mixed, repackaged, refilled or where pesticides
are cleaned, washed or rinsed from containers or application,
handling, storage or transportation eguipment. An operational area
does not include a facility or Location that receives and/or
distributes pesticides in the manufacturer’s ocriginal unbroken
container and such containers remain sealed or otherwise unopened
or areas nect falling within the definition of a permanent
operational area defined in this zule.

2.5 "Operaticnal Area Containment" means in the case of non-
bulk pesticide storage or handling facilities or location, any
structure or system effectively designed and constructed to
intercept and contalin discharges, including container or equipment
wash water, rinsates, and ralinwater, and to prevent escape, run-off
and leaching from an operational area,.

2.6 '"Permanent Operational Area" means an operational area
where either pesticide concentrates or use dilution mixtures in
excess of 300 U.S. gallons of liguid or 3,000 pounds of net dry
weight are transferred, loaded, unlcaded, mixed, repackaged,
refilled, or c¢leaned, washed or rinsed £from ccntainers or
application egquipment, handling egquipment, storage eguipment or
transportation equipment over a 30 day pericd either consecutive or
cumulative during a calendar year.

£1-12I-3 Permanent Cperaticnal Areas

3.1 Beginning 4 vears after the effective date of this rule,
the commissioner shall reqguire all permanent operaticnal area
activities be conducted or carried out within operational area
containment. Such containment shall be properly maintained at all
times when operational activities are occurring.

3.2 The commissioner shall insure the following requirements
are met for operational area activities conducted cr carried out
within a permanent operational area:

3.2.a. Operational area activities shall be carried
out in a manner that prevents escape of discharges thet may result
in unreasonable adverse effects on the envircnment.

3.2.b Operational area activities shall be carried
out on an imperviocus surface, such as a concrete pad cor other
similar pad approved by the Commissioner, that is suitably coated
with a materlal to retard abscrption cf discharges and to
facilitate recoveryv c¢f any discharged materials.

3.2.c The operaticnal area containment shall be
constructed of materials and in a manner that will withstand the
weight and movement of any equipment that may be placed or parked
within the operational area containment.




3.2.d4 The operational area containment shall be
designed to catch and contain any discharges in the operational
area. -

3.2.d4.A For liquid pesticides, including container
and equipment rinsates and those mixed with a liguid or dry
carrier, the operational area containment shall be curbed or sloped
to contalin discharges so as to facilitate recovery of discharged
materials. Discharges shall be immediately recovered from the
operaticnal area containment. Rainfall or other liqulids shall not
be alliowed to flow either conto or out of the operaticnal area
centainment unless a sultable recovery or storage facility is
provided to <collect, "divert or manage the rainfall. The
operational area containment shall be capable of holding a minimum
volume of 10% of the total capacity of the single largest container
or vehicle cperated within the operaticnal area or a minimum of 250
gallons, whichever 1s greater provided at least one person is
available to monitor the entire loading and unloading process and
is capable c¢f stopping the process in the case of an operational
spill. 1In the event no person is available to mecnitor the leoading
or unloading process, the design and shall be equal to 125% of the
capacity of the single largest container or vehicle coperated within
the operaticnal area with a minimum containment capacity of 250
J.S5. gallons. o _

3.2.d.B For non-liquid pesticides, the operational
area containment shall extend beneath any conveyers or augers used
in cperational area activities unless such conveyers or augers are
fully enclosed and constructed to prevent discharge. Operational
area containment shall be of adequate dimensicn {area) to contain
reasonably foreseeable discharges £from the largest container or
equipment operated within the c¢perational area ccntainment. The
operational area containment for non-liquid pesticides may consist
of a tarpaulin made of nonabsorbent materials which is of adequate
thickness and construction te withstand all foreseeable loading
conditions, and is generally compatible with the materials stored
or placed thereon. Discharges shall be immediately recovered from
the operational area containment. Rainfall or other liguids shall
not be allowed to flow either ontc or ocut of the cperaticnal area
containment unless a suitable recovery or storage facility is
provided to collect, divert or manage rainfall.

3.2.e The commissioner shall prohibit underground
storage of recovered discharges from the operaticnal area
centainment. This does not preclude the use of approved sumps,

which meet applicable state and federal requirements, that are
incorperated intoc the design of the permanent operational area and
are maintained and operated according te a plan approved by the
commissicner.

61-12I-4 Recovery, Storage and Use of Discharges

4.1 Any person whe operates within the operaticnal area
containment shall immediately and fully recover all discharges, to

3




the extent practicable, using appropriate absorbent materials,
pumps or cther acceptable means. Operational area surfaces exposed
to pesticides (concentrate or diilute) shall be pericdically cleaned
with all rinsates recovered and properly stored or disposed of
accerding te state requirements. N¢ person shall store recovered
discharges below ground except as provided in 3.2.¢, but may be
stored in suitable containers above ground provided secondary
containment provisions are compiled with. Recovered discharges may
be used according toc applicable prcduct label(s) if appropriate.
Rainwater recovered from containment areas may be used for
pesticide dilutions or other appropriate uses, provided it is
reascnably free of pesticides.
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NON-BULK PESTICIDE RULES FOR PERMANENT OPERATIONAL AREAS (61-121)

Public Hearing to Consider Proposed Rule
Oral Comments

Room 315/316 Percival Hall, Forestry Building
Evansdale Campus, West Virginia University
Morgantown, West Virginia
Thursday, July 23, 1992
3:00 p.m.

Present: John Baniecki, WVU Extension Service, Morgantown, WV

James Linton, Linton Brothers, Inc¢., Martinsburg, WV

Dale Monks, West Virginia University, Morgantown, WV

Charles H. Moyers, Bruceton Ag Services, Bruceton Mills,

West Virginia )

Peggy Powell, WVU Extension Service, Morgantown, WV

Luther Smith, WVU Extension Service, Morgantown, WV

Timothy Russell, Prescription Lawn & PCOA of WV,

Bridgeport, West vVirginia

Richard Woodworth, Potomac State Ccllege, Keyser, WV

Barbara J. Smith, Director of Compliance Division, WVDA

Bob Frame, Director of Pesticides Division, WVDA

MS. SMITH: This is the public hearing for the non-~bulk
pesticide rules for permanent cperational areas, Thursday, July 23.
It is now 3:40C p.m. and there is at least one person here who wants
to make a formal statement. If you will say vour name, please, and
who you rapresent.

MR. RUSSELL: Timothy Russell, I am with the Pest Control
Operators Association (PCOA) ¢f West Virginia. OQur concern on the
regulations comes with Section 2.6., permanent operational area.
We were concerned that the words "diluted pesticides" may be
confused with rinsates and we would like the wording to be "used

dilution mixture amount'" used instead cf "diluted pesticides"” just

to prevent any confusiocon.
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Also, 1in the same paragraph, 2.6., the statement,
"storage or transportation equipment" could possibly be confused
with storage areas and we would possibly like to see the statement,
like, "equipment used for storage" or "storage egquipment” added to
that just to clarify that it is net storage areas.

Other than that, that is all that we £felt that some
confusion might have feollowed. Thank you.

MS. SMITH: Thank vyou. Is there anyone else here who
would like to make a formal statement?

Well, this hearing is now closed. The next hearing is at
5:00 p.m.

(The hearing was concluded at 3:45 p.m.)
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NON-BULK PESTICIDE RULES FOR PERMANENT OPERATIONAL AREAS (61-12I)

Public Hearing to Consider Proposed Rule
Oral Comments

Building 2, Guthrie Agricultural Center
Charleston, West Virginia

July 20, 1992
1:00 p.m.

Present: Jerry H. Gass, Southern States Coop., Inc.
John McCallister, Southern States Coop., Inc.
W. B. Buffalce, Rhone-Poulenc, Inc.
Dexter Owsley, PCOA of WV and House Doclor Exterminating
Barbara sSmith, Director of Compliance Division, WVDA
Bob Frame, Director of Pesticides Division, WVDA
Dwayne 0’'Dell, Marketing & Development, WVDA
Paula Moore, Compliance Division, WVDA

Note: Due t¢ the number of people present at the July 20, 9:00
a.m. hearing and to expedite the day’'s schedule, Mr. Gass

requested and was allowed the opportunlty to comment on
this rule earlier.

MR. GASS: I am Jerry Gass with Southern States. These
are my comments on 1zZI.

In paragraph 2.1., we recommend that the following
sentence be added to the definition of bulk pesticide, similar to
my earlier comment, adding this sentence to the end of the
definition, "Such term does not apply tc those pesticides packaged
in containers approved by the U. 8. Department of Transportation
for interstate transportation.”

In paragraph 2.2., if this definition of "discharge" is
to be retained, we suggest an additional definition of "release" as
defined by the Comprehensive Environmental Response Compensation
and Liability Act to be included in these definitions.

Alternatively, the definition o¢f "discharge" could be




10
11
12

13

14 .

15
16
17
18
19
20
21
22
23
24
25
26

2
changed by changing the word "into" in line three to the word
"outside.”

Paragraph 2.6., the reference to 1,500 pounds of
pesticides as active ingredients may be confusing. A decision
needs to be made as to whether this operaticonal area will be
determined by the number of gallons or pounds of dry weight
pesticides handled there or if the determination will be based on
pounds of actual active ingredient. Qur recommendation 1is to
eliminate the wording "...or where a total of 1,300 pounds of
pesticides as active ingredients...”

Paragraph 3.2.d.(a), as written, it appears toc us that
this paragraph requires an operaticnal containment area that is
excessive in size. Assuming that the largest single container cor
vehicle would be about 2,000 gallons capacity and that the
containment curb would be four inches high, the size of the
containment area would have to be at least sixteen feet wide by
sixty-three feet long. We would suggest changing the wording to
read, "The operational area containment shall be capable of holding
a minimum volume of ten percent of the total capability of the

single largest container or vehicle cperated within the operational

_area or a minimum of twe hundred £ifty gallons, whichever is more."

As we interpret the purpose of this containment 1is to
insure that a spill does not contaminate the surrounding land or
groundwater. Since this is addressing non-bulk pesticide handling,
the anticipated maximum spillage or discharge can reasonably be

expected to be rather small and to occur in the presence of an
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3
operator, so the smaller size would reduce the volume of rainwater
which would accumulate on the c¢ontainment area and need to be

handled, as well.

Paragraph £.1., this is my £final comment on this
regulation, in line eight, the reference t¢ paragraph 3.2.c.
apparently should be changed to 3.2.e. We would also suggest
adding at the end of paragraph 4.1. the follewing: "Rainwater
recovered from containment areas may be used for pesticide dilution
or other appropriate uses, provided it is reascnably free of
pesticides.”

(Hearing recessed at 9:40¢ a.m. and reconvened
at 1:00 p.m.)

MS. SMITH: This hearing ls to consider public comment on
the Nen-Bulk Pesticide Rules for Permanent Operational Areas. This
rule is being promulgated under the authority of the Pesticide Act
and the Groundwater Protection Act and it is designed primarily to
protect groundwater, which 1is o©ne o¢f the mandates o¢f the

groundwater rule,

Dexter QCwsley is the only one that is present at this
time, who said he would like to make a statement. Since we are
putting this on the public¢ record, we want to be sure we hear every
word, Dexter. You have got a nice voice, but would you mind coming
up and standing at the podium sco that we are sure we get every
word?

MR. OWSLEY: Well, really, the only statements I have I

think as I note here cn the Non-Bulk Pesticide Operaticnal Rules
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Summary. I believe that is, Bob, what we had previcusly discussed
at the Board meeting. Isn’t that about what we wanted?
MR. FRAME: There was ccncern about the term "storage or
transportaticn equipment.”
MR. OWSLEY: And also about the use dilution?
MR. FRAME: Yes.
MR. OWSLEY: Use dilution there is stated with a quantity
in excess of 300 U. §. gallons of liguid or 3,000 pounds of net dry
weight. I think as long as those -- well, first, I want to say

that we fully endorse the new propcsed regulations, with the

. exception of the werding in 2.6, pertaining to permanent

operaticnal area.

Changing the wording from "diluted pesticide” to the "use
dilution" is the only change that we see that we would be more in
favor of.

Also, one other part in 2.6. would be, we would also like
vou to change the wording about storage or transportation equipment
for clarification to read, "storage eguipment,”" not "storage area."

I think that is the only twec real concerns that the
Association had and myself, as &a member and secretary and
treasurer. I would just like to go on the record as stating that
we feel that these requlaticns are well-written and everything.
With these two changes, we would be happy to go along with them one
hundred percent. A few points were made, as far as a platform is
concerned. We feel that it would probably be in our best positicon

for any permanent operation that we have, an office that we might
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have, that we should establish this.

The time period of five vears from the date of

implementation is a real goocd time frame Ifor us to meet these

regulations.

I have no objections whatscever. I think it is well
written.

MS. SMITH: Thank vyou, Dexter. We will recess this

hearing and see if anyone else shows up in the next five or ten

minutes.

(Hearing recessed at 1:15 and closed at 1:30

p.m.}




Agrisuitural Division CI BA G E IGY

CIBA-GEIQY Corperaton
F.Q. Bex 18300

Greensboro, North Carslina 27418
Telephona 318 632 5000

July 24, 1882

M>, Robezrt Trame

West Virginia Department of
Agrzisuliture :

1500 Rahawha ao¢levarc, Tast

Chaxieston, WV 235303

Deax M=z,

Tame:

SUBJECT:

The Agricultural Division of CIBA-3RIGY Corporation is a maijcr producer
and supplier of pesticides to West Virginia’s impeortant agricultural
industzv. As such, the Division is interested in Tegulatory proposals
and management plans that may Impact the users of these pest management

toecls. The pursooese in this correspondences is to offer comment for the
record on the above noted prowmosals as identified v sequences numbex and
Litle, . _

The agricultuzal Division is support:ve 0f rules and practices thac
promots environmencal protection while allowing tlhe benefits ¢f pesti-
cides to be received bv the public., CIBA-GEIGY suppozts the above
subject propoesals and encourages their cellaciive adopticn. We also
cemmend vou and your Department for the vision and wisdom Lllustrated by
the balance seen 1in the ozoposzls between envircnomental oro:ec:ion,
raeliance on educacion and best managemant cractices te achieve
Department environmental protectiocon goals.

Enclosed are specliiz comments on the respective proposals that should
se included in the hearing record. .

Thank vou for the cpportunity to comment and to lend suwnporc forx
adoption of these proposals.

Sinceraly,

0 hanle s 913 -\:\)acjdﬂ"

Charles G. Rock
Managex, State Government Qela_;ons

L302CCGOT24CGR




Spacific Comments on Proposed Rulas

Submittaed by
CIBA-GEIGY, Agricultural Division
{(Underline {cocnnotas Suggestad Ravisions)

WY-1204 - Generzal Groundwater Protection Rules for Pesticides
(Ticle 8L, 8exries 12-G)

§81-12C=3 Pefinitions

3.3 "Neon-bulk pesticide” (Pags 2)

The definiticon as prorosaed creates a gap tetwaen itsel?® and the "Bulk
Pesticide" proposed definiticon of 3.3. The non-bulk definiticn covers
containers of less than 36 gallons liguid and 100 pounds dxy wnile the bulx
definition addresses cuantities of greatsr zhan 53 gallens Liguid or. .

100 pounds dry. This creates & "no-mans-land" for coentainers of 55 gallens 1
sunca to 33 gallions 12 otnces s meeting noth definiticons oz neiiher,
Similariy, a 100 pound weilght container would follow ocuzside either defiai-
tion or meei both.

Suggested revision:

3.5 "¥oa=mulk pesticide" means any liguid ox non-liguid peszicides distzibh-

utad, xxx or repackaged in containers of ZiZiv-five (S3) galions or less
teis oe oo M o i ila 1 iy welohz and inciudes all

Pesticides rnot meeting the definition of bulk pescicides.

SA1l =1 2CE=4

Subsection 4.4 (Page 3) »rovides for the phzase "maadatory Zest managementc
practices”" while ia 4.2 speaks o "voluntarvy" rclans. In ozder Lo sasure a
cleaxr and reascned distinction between mandatory and voluntary, we stroagly
reccmmend thac voluntarv practices and plans be asscoclated with hest manage-
ment plans while mandatory practices be termed agzicultural chemical manage-—
ment mlans or practices. This may necessitate definitions Z¢r the zespeciive
terms. - ) :

This suggestion Zurther iZlustzates in policy cuzlined in subseczion 4.2 and
4.3 as being the foundation of tihe West Vixginia appzoach. Appropzilate .
changes would be aeeded In subsection 4.4.

Suggaested revision:

The Ccomnissicner zeserves the =zight to develop jandatgry
, - o ; .

c : i ad o 4o M

Fod B R vid! e

4.4 (Page 3) =
o z <

Sature oy rule xxx




Spacific Commants on Proposad Rulas

Submitted by
CIBA=-GEIGY, Agrigultural Divisieon
(Underline Connctes Suggested Revisions)

Wv=-1205 = Bulk Pesticide Cperational Rules

3.2.& (Page 4; Change the word "distrzibutiag” in the Zirst sentence o
"distzibution.”

3.4. {Page 4) Strike the phrase "appropriate state" at =ad ¢f sentence.

§61~12%=-4 Bulk Pesticide Storags Facility Regist=y

4.1 (Fage 4) - The proposal provides that the Commissioconer "mav" recuize
annual notificatiocn bv the sroddc*”manufac:ure: ox registrant without
specifving the zeascn Zor such notification.  This provision should either ke
delered or fuzther sxplznation citing such conditions as Lo when the
Commissiconer would redquire ncetice. The vaguaness and ambiguicy of the
subsection would hepefully e removed. In additicon, the phrhase "appropriate
state regulatory agency” {Fage IZ) should be deleced and replacsd with
"Departxment.

$61-12H~-3 3ulk Storage Facility Recuirements
5.1 Storage (Page 5}

5.1.» - Primary Containmencs: Strike the phrase "shall be" ZIrxom the snd of
the fourth line replacing it with the word "ara." Stzike the phrase "shall
be" from the sizth line as 1t i1s inappropriate.

5.1.2.2 (Page 5 and 5) - The propcosal provides for 110% and 100% containmenc
capacities for storage ocutside and under roof, respectively. You may wish to
congider increasing these to 123% and 110%, IZespectively to be more
consistent with U.S. EPA directiens and curreanif thinking. In so doing, the
futuxe may be less uncerzalin for these facilities.

5...¢.2 {Page 5} - The wording of the subpar:s i‘zplies that the Commissioner
is Zo approve "floor designs" and "coatings” wihile such designs and coatings
are only "aacouraged.” This should be clarified as to the principal intent.

l c. E (Page §) - A need for recognizion of the use of “automatic sump

umps” as provided in 5.1.2.D is apparent. These pumps can e utilized under
a ce::ned set of Sircumstances in I.1.c.D while iIn £.1.¢.3 "approval of the
Commissicner" is regquired., Approval by the Commissioner in this case appears
warranted. ’ - - :

‘d Uu

Suggested zevision:

£§.1.c.E = Floor or in-wall drairns zxxx sumn oumns shall be :ron;bl ea w;th_
the secondary contalnment arxea un
approved by the Commissioner.

|J
Hy 3

5.2 Operzation

S.2.2 (Page %) - Change the word “operation" to "operating" in the first




5.2.% {(Page 7} = The prorcsal provides Zor a 3-year effective date of th
operacional azea contalinment requirement wvet provides $ vears Zor zhe secon-
dary containment regquirements (5.1.¢) at a bulk facilitvy. The diffsrencia-
tion i1s not witheout Jjustification; however, it appears that cthe iantervals are
cpposite whnat would make good business and construction sense. The seCA1da:y
conzainment is likely Lo be the meost expensive part but £itgting secondars

containment £o cperational area containment already in existence may prove to
be a tramendous challenge ending in environmental comorcm_se. You may wizh
o consider a compromise of 4 vears from enactment if 3 vears for both
requirements proves unacceptable per othex testimony.

S.2.4 {(Page 7) From the second sentence strike the word "appropriate.”

5.3.0.2 {Pages 8) - The proposal Zor Znspection <f cont a;ﬂers and appurta-
nances weekly during the use-season should be expandsad o include fnspections
wiile the Dulk pesticide is in storage. It 1s a domofion practice Lo
"warehouse" bulk pesticide during the non-use season on a conrtract pasis.
Inspections should likewise occur.

ol Rawvision:

-

$.3.5.&2 Zor bulk cesblﬁlde ccntalﬂers and appurtenances, at least week_ vy
during the use seascon ; : :




Specific Comments on Proposed Rules

Submittad by
CIBA-GEIGY, Agricultural Division
(Underline Connotas Suggastaed Revisions)

WV=12086 - Non-Bulk Pesticide Rules for Permanent Oparfational Arsas
{(Tizle 81, Series 12-I)

§61-121-3 Permansent Operational Areas

3.1 - The S-year effective date of the proposal shouid be consissent wizh
other implementation raguirsments Zor pesmanent operaticnal and bulk
contairment. Again, 4 years, as suggested in §61-12G-5 appears =0 be
reasonable. Three years mayv prove to be sufficient to allow for implementa-
“ion in all cases. :




Spacific Comments on Proposeaed Rules

Submittad by
CIBA-GEIGY, Agricultural Division
(Underline Connotas Suggaestad Rawvisions)

WV - Best Managemant Practices for Tempozazy Operational Areas
of Non=-Bulk Pesticide

The title is unclear and deoes not reflect the intent of the guldeliines.

revision: o]

o] ...-ai-';

Retitle t©

§61=-22a-2 - Definitions’

2.1 "Bulk Pesticidea® znd 2.3 "Non-3ulk Pesticide.” See comments and
suggasted revisicns noted §861-12E-32.5 te clariiv respective definition

LY
i
'O




Spacific Comments on Proposed Rules

Submittad by
CTBA-GEIGY, Agricultural Division
(Undarline Cennotas Suggaested Revisions)

State Management Plan Zor Paesticides and
zer 1n Groundwater - S

It is suggested that plan include a clearer distinction between voluntary
best managsment practices and mandatory practices by ldentiiyving the lacter
as agricultural chemical management plant either generic or specific. 3See
comments under $§81-12G-<¢ - Programs and Policy Statements.




T T T T =

P
.
1
‘

West Virginia Farm Bureau

[—
! 1 Red Rock Road, Buckhannon, WV 26201 \
304/472-2080 A h. 1

“ree prandl tire anerst r.l'u-rr

 S—

Member of American Farpt Bureau Federation

we pull togrether™.

July 27, 1992

D ECEIVE
The Honorable Cleve Benedict ‘ 7;7!
I

Commissioner of Agriculture X UL 28 9

West Virginia Department of Agriculture
18C0 Xanawha Blvd., East . o |
Charleston, WY 25305 ]

‘ . Copies 'E-Qf\“\- oo
RE: COMMENTS ON PROPCSED REGULATIONS - Brenda VNaraex

. . SSQ X a, Sh\\"‘t\\
Title 81 — Series 8A — General Groundwater Protection Do
Rules for Fertilizer and Manures -%)

Title 81 — Series BB - Primary and Secondary
Containment of Fertilizers

Title Bl - Series 12H - Bulk Pesticides Operational Rules

Title 81 - Series 12T — Nen—Bulk Pesticide Rules
for Permanent Operation Areas

Title 61 - Series 12G - General Groundwater Protection
Rules for Pesticides

Title 81 - Series 22A - Best Management Practices
for Temporary Cperaticnal Areas of Non-Bulk Pesticides

Title €1 - Séries 22 — Generic State Management Plsn for Pesticides
and Fertilizers in Groundwater

Dear Commissiocner Benedict:

This is to respectfully comment on the proposed above-cited rules as
they pertain to agriculture in West Virginia.

First, we would like to make some general ccmments on the regulations.

While we appreciate your decision to fully comply with the Groundwater
Protection Act particularly 20-8M-5(c) which requires the various agen-
cies and departments +to promulgate rules as they may be necessary to
implement the authority granted them, we feel that the regulations filed
by your department exceed the intent of the law.

We can certainly understand your desire to take the lead on this impor—
tant issue; but we believe that it will be difficult to implement some of
these regulations until the Water Rescurces Board establishes standards
as provided in 20-8M-8(a}(Z). Obvicusly, there is chromclogical ambigu-
ity in the statute.




Honorable Cleve Benedict
Commissaicner of Agriculture
Page -2- : -

We are alsc very concerned with the economie impact these regulations
will have on the agricultural industry as well as state and loczl gov—
ernment. In several instances, the impact is ot clear, however "sig-
nificant”.

Given the scope and impact of these regulations, adequate study must be
done to determine as nearly as possible the financizl impact these reg-
ulations will have on individuals, compeanies, siate, county and local
govermment,

The Groundwater Protection Act capped fees at $1 million and therefore
did not intend to expand the cost to citizens, businesses and govern—
ment.

We compliment wyou on the approach that was used in the Generic State
Management Plan for Pesticides and Fertilizer in Groundwater. We feel
these regulations comply with the law, particularly 20-5M—-8(c) (1} thru
{5}, where voluntary cooperation is encouraged, to conduct studies,
research, experiments, demonstrations, and to develop public educa-
ticn progrems. . - -

Following are the specific comments on sach set of Regulations:

Title 61 — Series 6A — Groundwater Protection
Rules for Fertilizer and Manures

The fiscal note provides for an expenditure of $28,000 by the Department
of Agriculture. Since the authority cited is 20-5M, we believe that
these expenditures should be included in the Groundwater Protection Act
Fee Schedule Regulations 47-CSR-55 which have been filed as emergency
regulations by the Department of Natural Resources, and not taken out of
the department’s budget.

We are also very concerned about the econcmic impact on those farms that
need to install manure holding facilities. The projectad costs
range from $12,000 to 3$1006,000 with additional auxiliary equipment
cost of $20,0C0 to $50,000. This could put some farms cut of business.
We would suggest that zn in depth study te made on each site to deter—
mine if alternative methods are available.

We concur with your assessment that the impact on the agricultural com-
munity by using Best Management Practices will be low. However, we
believe it will take an extepsive educatior pregram bv the Department of
Agriculture, the Cocperative Extension Service and Scil Conservation
Service., The West Virginia Farm Bureau is willing to provide any
assistance that we can in this matter.




Honorable Cleve Benedict
Commissioner of Agriculture
Page -3- . -

B1-8A—8 Protection of Groundwater from Point Source

8.3 and 6.3a - We recommend that these two sub—sections be deleted. We
feel that sections 8.2 and £.2a adequately cover those areas that are
most likely to cause pollution. The description in 8.3 and 8.3a are
vague and leaves rocm for different interpretation by different people.
These items would best be covered under voluntary best management prac—

tices. o

8.4 - It is recommended that this sub—secticn be deleted. This state—
ment is unclear., It is very difficult to determine the volume of manure
that would be produced. It is also unclear as to what time frame is
covered. Again, this item would best be covered under veluntary bhest
management practices.

8.8 thru 6.11 — It is reccmmended that these sub-sections be deleted.
These are generally considered %£c¢ be nen—point scurce and not point
source. Again, we Teel these areas would best be addressed under the

voluntary best management program.

81-8A—7 — Protection of Groundwater from Non—Point Sources

7.1 thru 7.3g2 - It is recomnended that these sub—secticns be deleted and
replaced by reference to the Scil Conservation Service Technical Guide.

The 3C% manual provides a complete list of Best Management Practices.
The BMP are developed so that they may be used for site specific loca—
tions.

The SCS alsc updates this manual as pew technology is developed.

We believe that if the manual is referenced rather than listing a few of
the items that are listed in the regulatiocns, the farm community and the
envircnment will be better served.

Title Bl- Series 6B — Primary and Secondary
Contaimeent of Fertilizers

Fiscal note — Again, we peint out that if the regulations are being
promulgated under the authority of Groundwater Protection Act, funds
should come from that act and not from the budget of the Department of
Agriculture. :

Econeomic Impact - We are very concerned with the "very high" impact
these regulations will have on the agricultural industry.

The $50,00C to $150,000. cost that retail firms will be required to spend
iz a considerable investment, If these firms de spend this kind of
money, we belisve that the cost of fertilizer to farmers will increase
more than the $10-320 that has been projected. Scuthern States
Co—cp projects $75/Ton if the capitol costs are amortized over a 10 yr.
pericd. - am o




Henorable Cleve Benedict
Commissioner of Agriculture
Page —d—

The other alternative that these businesses have is to not make the
expenditure and not provide the service to farmers. If this happens,
farmers may need £&o purchase fertilizer from cut-cf-state, incurring
additional transpeortation cost and terrific inconvenience.

As is pointed out in the Eccnomic Impact Statement, "As there is no
evidence that fertilizers are a major, or minor, pollutant of groundwater
there can be no calculation of the benmefits to the present and future
users of groundwater due to the impact of these rules." We, therefora,
recommend that these regulations be withdrawn until:

1. The Division of Natural Resources develops a central groundwater
data menagement system, as provided in 20-3M-8(a) (2).

2. The Department of Agriculture develops procedures to identify cur-
rently unknown farmers and firms that will be affected by these regula-

tions.

3. The Departﬁent of Agriculture develops a procedure tc determine an
accurate estimate of the cost to fTarmers and firms for the installation
of the facilities required. -

Title 81 — Series 12 — Bulk Pesticide Operational Rules

61-12-H-2 Definitions — 2.7 Recommends changing the definition of dis-
charge to mean any spill, ete. cutside of the secondary containment
area. The purpose of the secondary contairment is to present such
"spills" from escaping.

Title 81 — Series 12 — Non—-Bulk Pesticide Rules
for Permanent Operational Areas

Fiscal Ncte: The Groundwater Protection Act Fee Schedule establishes
$75,000 from the Department of Agriculiure for pesticides. These regu-
lations as well as Series 12G indicate that $75,000 will be needed for

aach 12T and 12G.

We do not believe that the extra $735,00C should come from the Department
of Agriculture’s general funds.

Bconomic Impact on State Govermment:

Cre must ask the question, "With the state in dire economic times and no
indicatiocn that pesticides have contaminated groundwater, is the cost
benefit ratic justified?"

Economical Impact on Political Subdivisions

Specific Industries and Groups of Citizens (Same as above.)




Honorable Cleve Benedict
Commissioner of Agriculture
Page -8-

Econcmic I'mpact on Citizens,/Public at Large

With an estimated total cost of implementation these regulations at
$11,320,000 and the statement that "these costs would cause scme smail
businesses to close", we respectfully request that these regulations be
withdrawn.

We do not believe that it was ever the intent of the Legislature in
passing the Groundwater Act to put people out of business, especially
wherr there has been no indication that a problem exists. :

Title 61-12G - General Groundwatsr Protection
Rules for Pesticides

Fiscal Ncte: $75,000 - We recommend that this money come from the
Groundwater Protection Act Fees.

We totally agree with the program and policy statement listed in
81-12G~4.1 thru 4.4. - )

We would encourage the Department of Agriculture in Cooperaticn with
other State and Federal Agencies to develop an agdgressive educaticn
program on the use of Best Management Practices.

As stated in 4.4, we alsc agree that cther steps may be necessary, but
only after "valid predictive technology or vaelid groundwater date indi-
cates that pesticides are contaminating the groundwater of the state and
when technology develops %o indicate the mandatorv best management
practices will be effective in the protection of groundwater".

Title 61 - Series 22& — Best Management Practices for Temporary Cper—
aticnal Aress of Non—bulk Pesticides

In general, these regulations are satisfactory. However, we are scme-
what concerned by the lack of informaticn that the department has on the
number of sites that will be affected. Again, an educatiocnal progran
weuld be most heneficial.

Title 61 — Series 22 - Generic State Management Plan
for Pesticides and Fertilizer inm Groundwater

Fiscal Note: $75,00C as stated previously, there is only a total of
$75,000 in the Groundwater Protection Act Fee Schedule for use by the
Department of Agriculture.

General Comments: It is our belief that it is this type of regulations
that was intended by the Legislature. That is to say, prior to adopting
other very costly regulations, one must first put in place an educa-~
ticnzal program, provide for an assessmen: and planning phase mandated
in 81-22-8 and establish a monitoring program as mandated in 51~22-11.




Honorable Cleve Benedict
Commissicner of Agriculture
Page —8-

In summary, we feel that the regulations are chronoleogically not pos-—
sible to implement at this time. If other agencies have not performed
their statutory responsibility then these agencies should be held
accountable for such non performance.

The 13,000 member West Virginia Farm Bureau copsiders itself and its
individual members to be very envircommentally responsible and sur com—
ments should be construed as constructive criticism. We trust you
and your agency will view these comments Tavorably.

Sincerely,

Richard S. (Steve) Hannah
Executive Secretary

RSE/vg




SIERRA CLUB

WesT Vircinia CuAPTER

P. O. Box 4142
Morgantown, WV 26504

July 23, 1992

Barbara_ Smith

Compliance Divisicn

West Virginia Dept. of Agriculture
1900 Kanawha Blvd., East
Charleston, WV 25305

Dear Ms. Smith: ‘ -

I am submitiing the follewing comments regarding the
propesaed groundwater regulations on behalf of the West Virginia
Chapter of the Sierra Cluk. . We have long advocated strong
groundwater protecticn legislation fer West Virginia and are
strong supporters of West Virginia's Groundwater Protection Act
of 18°9°1. Thus it is dissappeinting to see such weak and
ineffective rules being promulgated to enforce the Act. We
believe that these propcesed regulaticons viclate the lntent of the
Legislature in passing the Groundwater Protecticn Act.

The Act states "it 1s the public policy of the state of West
Virginia to maintain and protect the state's groundwater so as to
suppert the present and future beneficial uses and further to
maintain and protect groundwater at existing quality where the
existing guality 1s_better than that reguired. to maintain and

protect the present and future beneficial uses.” It further
states "Polluticon of groundwater shall not be considered a
beneficial use." The Legislature intended that the regqulations

proposed under the Act "Vprovide for the establishment of
groundwater protectlon programs consistent with this Article;"
and "provide for such enforcement and compliance mechanisms as
will assure the implementation of the state's groundwater

management program.” I <cannct Lkelieve that these proposed
regulaticons will even comg close to fulfilling the intent of the
law. ' ' - '

I wish f£¢ first cite several major gaps which exist in
groundwatar regulations currently being dJdeveloped that are
relevant to these regs. Specific comments on the weaknesses of
the propeosed regs and suggestions for thelr amendment will
foliow.

1. The issue of land application of wvarious sludges, soil
amendments, Zf£ly ash, and other solid wastes being applied as
beneficial uses has not been addressed, in spite of freguent
requests to do sc. While many of these materials are actually
solid wastes that are being disposed of on land, their organic
matter or mineral nutrient content allcws them to be exempted
from solid waste regs under the Lkeneficial use provisions.
Although we do not wish to impede the application of those

‘Mot &lind opposition to progress, but opposition 1o blind progress.”




materials thait: truly do present benefit to *the land, many of
these substances produce a leachate that may be hlgh in heavy
metals, +toxic organic compounds, or strongly alkaline or acid
forming constituents. The definition of fertilizers and manures
must be expanded to include these so-called bkeneficial materials
into a regqulatory program in order +to assure that these
beneficial uses are in fact beneficial and not just a convenient
way for industry to aveid solid waste regulations.

2. Underground storage tanks for fuels used on farms were not
included in regulations proposed by DNR to regulate groundwater
impacts from these tanks because. "Dept. of Ag will handle those”
or so environmentalists were told. While the volume o<f these
tanks is generally smaller than for many commercial facilities,
their potential +to contaminate groundwater is still very
significant. An enforceable maintenance and menitering program
is needed.

3. These regs do not contain adequate remediation regquirements if
contamination should occur. Furthermore, no mention is made of .
how wvictims of pollution are to be compensated. As such, there
is wery 1little enforcement incentive to enccurage voluntary
compliance  with these regs. Cbhkvicusly, preventicon is
considerably cheaper than remediation, unless the cost of
remedigtion is borne only by downsitream users and not the
polluter. Without the "stick" of remediation and cleanup costs,
there is no incentive to follow the carrot of prevention by
complying with these regs. Thus the Dept. 1s left with an
enforcement nightmare.

4, These regs also lack any mention of a monitoring program.
Without even a semblance of a monitering preogram, the regs are
totally unenforceable. Section 5 Paragraph (d) of the Act
cleariy states that agencies shall develop practices to prevent
groundwater contamination and states specifically that such
practices shall include "remediation and monitoring”.

Areas discussed in these regs which must be amended include:

5. Enforcement. Regulatory actions by the Commissiconer are
discretionary. The regs should be amended to make regulatory
action by the Commissioner mandatory when polluticn is occurring.
Citizens must have some assurance that thelr groundwater will ke
protected and that action te stop pellution will be forthcoming.
A regulatory agency sheould neot have the discretion to knowingly
ignere pollution which viclates West Virginia's groundwater
protection law. Other states, such as Wisceonsin, have adepted
regulations which require regulatery agencies to evaluate, among
other regulatory responses, "the practicality of stopping the
further release" of a peollutant that exceeds groundwater
standards, and "the risks and benefits of continued operation of
a facility, practice, or activity." Unless these enforcement
options are spelled cut and made mandatory when pollutlion is
occurring, the enfcrcement program simply is not credible.




6. Definiticons of regulated facilities.  Series 12-I defines
"non-bulk permanent operaticnal areas" as those exceeding 300
gallens liquid, 3000 pounds dry weight, or 1500 pounds active
ingredient handled over thirty days. Areas smaller than these
are not regulated. Series 6A defines feedlots to be regulated as
those with more than 1000 animal units (500 in vulnerable areas).
Facilities handliing much smaller veolumes of pesticides, or
feedlots with many fewer animal units, could present very serious
risks to groundwater, yet these regs do not previde for any
mandatory enforcement activities for these facilities. As such,
these regs clearly fail in their legislatively-mandated purpose
of "providing such enforcement and compliance mechanisms as will
assure the implementation of the state's groundwater management

program'.

7. Timetakle for implemehtation. Varicus timetables are proposed
for mandatory portions of these regs, ranging from three years
for bulk pesticide storage £facilities, up to ten vyears for
feedlots. I believe that these timetakles are simply too long to
provide any incentive for a credible groundwater protection
program. OQur experience has shown that, if given three years to
implement a rule, nothing will be done for two and a half vears.
If given ten vears, nothing will get dene for nine and a half
vears. Is there any credible Jjustification for delaving
implementation of these rules mecre than two years?

8. Findings. Many of the policy statements not only ccntradict
those of the Act, but are contradicted internally within the regs
as well. For example, in Series 6A and in 12-G, paragraph 4.1,
the Commissioner f£inds that current knowledge 1s neot sufficient
to develop mandatory practices that will effectively protect
groundwatear. Yet in the next paragragh, 4.2, he believes
voluntary practices will be effective in protecting groundwater.
How can voluntary practices e effective, while mandatory ones
won't?

9. Making wvoluntary regs mandatory. Paragrahs 4.4 and 4.5 of
series BA and 12~-G reserves the right of the Commissioner to
make mandatory various practices when moniteoring data indicate
that pollution has cccurred. This provision is directly contrary
to the provisions of the law and to the principle cf prevention.
After contamination has occlurred, 1t 1s too late to prevent i1t
through mandatory rules. The Legislature mandated a peolicy to
protect and meaintain existing grocundwater guality "unless it is
established that (1) the measures necessary to preserve exlisting
quality are not technically feasible or ecconomically practical
and (2) a change in groundwater quality is justified based upon
economic or societal objectives.," If the mandatory provisions
are technically feasible after contamination has cccurred, they
are also feasible before. TIf the provisicns are made mandatory
after contamination has occurred, then the contaminaticn clearly
is not Jjustified bhased on economic or societal okjectives,
otherwise mandatory provisions would not be needed. wWhile I
recognize the wvalue of & phased in regulatory program, the




procedures identified in this section are clearly inconsistent
with the intent of the Act as well as the processes spelled out
in the Act.

10. Penalties. This secticon needs tc spell out specific
penalities £for specific acts, or alternatively, indicate the
liability incurred for contaminating groundwater. ©Paragraph 9.1
in particular clearly limits the Commissioner's ability to assess
penalties and, furthermore, places a substantiazl burden of proof
on him to show that violations were '"grossly negligent, reckless
or intentional!. This is directly contrary to the need, which I
have expressed above, for nondiscreticnary enforcement actions
for wiclations. The language throughout this section seems to
imply that just about any excuse Wlll relieve a polluter of any
liabilities for penalties. - : :

In conclusicn, we urge the Dert. of Agriculture to revise
and strengthen these regs to address our concerns and to bring

them into compliance with the Groundwater Protection Act. We
cannot support these regs as currently drafted because they
undermine Dboth the intent and the letter of the law. We

anticipate submitting additicnal comments regarding specific
language before the c¢lose of public comment. Thank wvou for the
opportunity to pressnt our views.

Sincerely,

’James Rotcon, Chair :
West Virginia Chapter of the Sierra Club

ool
Chuck Chambers, Speaker, WV House of Delegates
Dr. Eli McCoy, Chlef, Water Resources Section
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D ECEIVE
‘ July 28, (1992 } M.EEHQQZ
| I
The Honcrailis Cleve Denedict _

Zommissloner <f Agrlouliure

wemt Virginla Departmenit of Agricul ture
1900 Xanawha Blva,.. East

Charieaton. WY 28305

Dmar Commissioner BSensdlct:

At oupr last Bcare of directors meetiny Jteve Hannah, Exescutive
Secretary, WY Farm Bureau, Spoke o us about the fcllowing propoesd
leglgaiation:

Tit|® 8] = Seriss A = General Groundwater Protection Rulss {or
Fertllizer and Manupres

Titie S} = Series 688 = Primary and Secondary Centalnment of
Fertlilzers

Title 8} - Serles 124 « Bulk Pesticides Operational Rules

Title 61 -~ Serles 121 -~ Non«Bulk Pesticlide Rules for Permanent
Cperaticon Areas

Title 6] - Serisw |26 -~ Genera! Groundwater Protaciion Rules for
Teaticides

Title 81 =~ Series 22 ~ Best Management Practisws for Temporacy

Cperaticnal Argas of Non-~Buik Pewtlcldes

Mr., Hannan supplied uZ with & sopy of these regulatisns and !
uncierstans the deacline for comments on these regulations s July
Aoth,

We #Aliscusmed the sconomic mpact these ceguiations waulid have an sShe
agriculitural [acuesry as well as state and local government.
Congldering the failowing fsung in the Economlz Impact Statsment of
Title Si, Serles SE = Primary anQ Secondary Contalnment of
Fertllizers: "As thers % no svidence that ferti!izersa are a major, or
minor., pallutant of grouncwater tneres can be ng salculation of the
pensfits ta the present and future userm of groundwéaier due ta the
impast of these rules*, we fee! aceguaty study must be done ta
detsrmine the flnanclal !mpact thnese regulations will hazve on
inslviduals, companies, state, county., and local! goverament.




Mr. Hannah has commented on speciflc parts of each propamed e
legistation ang we truzst you will view these comhents favoraply. We
ars concerned aboul the sconamic Impact upcon the dalry lnaustry whl
is already overhurdened with sxpenses and with low milk prices. We
appreciate the #fforts of tha WV Farm Bursau e refiect the concsom
ef the agriculturs ndustey [n this stats,

Sincerely,
Lrten, Thog Conda,

{van McCombs
Prasident
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Mz2. Leglie McCarty
Box 135
Hillsbecro, WV 24346
william Smith
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Patty Rukavina
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Grafton, WV 26354
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- West Virginia Departrment cf AZgriculture — Pesticide D:Lv:.siom
I3QC Kanawha Blvd E. .
Charleston, WV 25305-0150

- PROPOSED REGULATIONS EOR. { GROUNDWA.'I‘ER EROTECTION

The Pesticide Division has filed for public comment 5 sets of
regulations to comply withe the mandates af the  1391. Groundwater
Brotectionr Ecti--"The regulations were flled with the-Secretarghcf”
State s _Office under Title 61 Seriesg” 1Z and 22. The regulations
are named General Groundwater Protection. .Rules (61-12G).;. Bulk
Pesticide QOperational Rules (61-12H); Non~-bulk Pesticide Rules for
Permanent Cperaticnal Areas (61-121); Generic State Management Plan
for Pesticides and Fertilizers in Groundwater (61-22); and Best
Management Practices for Temporary Operaticnal Areag of Nen-bulk
Pesticides (61-2234).

Series 12G, 12H and 12I have been filed as Legislative rules
for adoption by the Legislature through the Legislative Rule Making
Review Process. Rule 12E governing bulk pesticide operaticnal
areas and rule 12I governing non-bulk operational permanent -
operatiocnal areas establish mandatory practice to be followed.
These practices include mixer/loader pads and containment. of
materials discharged to the mixer/loader pads including rinsates,
wash waters, etc. Thes=buwlk rule also reguires secondary
containment for stored prcducts.

Cen . . . . R
.- e o a e LT z 4

e o ey

A burk pestic;de- Is déflned as a’ regzstered. pestfbide
transported or:held in.- an -individual. container in undivided::
quantities. greater.than 5. gallons Liguid measures oxr 100 pounds
dry weight. & bulk guality is regulated 1f bulk pesticides are
stored for more tham 30 consecutive  days per year in gquantities ”
greater than 300" gallons or 100 pcunds. A non-bulk pesticide is
defined as any liquid or nen-ligquid pesticides distributed, sold,

~offered for sale, packaged or repackaged in: containers of less. than
- 36 U.S. gallons liquid or 100 pcunds net dry weight. A permanent
operation,site is where pesticides in gquantities greater tham 300
gallong Iiquid, 3,000 pounds net dry weilght or I,500 pounds of
active ingredient are _transferred, lcaded, unloaded, , mixed,.
repackaged, refilled, or cleaned, washed:or'rlnsed_from containers
or application equipment, handling, sStorage or transportatlon
equipment over 30~day period during'a-calendar year.
‘““ReguIatlons IZG‘and?ZZfestablish.guldellnes ‘to be followed.Ln
implementing and pursuing pesticide regulaticons or practices to
- protect groundwater. These regqulaticons generally establish program
‘and policy for groundwater activities. Regulation 22A establishes

*. voluntary best management practices for persons handling non-bulk
*‘pegticides at temporary operation sites.

Persons :desiring copies of any or all of the propeosed
regulations mav request them by calling (304) 558-2209; or writing
to the address above. A copy ¢f the schedule of public hearings to
receive comments is attached.
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NCTICE QF PUEBLIC HEARINGS

The Commissioner of Agriculture has schaduled hearings for the
proposed rules affecting groundwatar protaction from fertilizers
and pesticides in accordance with the provisions of the West
Virginia Groundwater Protection Act. These rules affect the use
and storage of fertilizers, manursas and pesticides by any perscn in

this state.

Boith written and oral comments will ke accaptaed at the
hearings. Writtsn comments will also be acgepted by mail until
July 3¢, 1892 and should be addressed Barbara Smith, Compliance
Divisicn, WV Dept. of Agriculture, 13800 ZXanawha 2lvd., E.,

Charleston, WV 25205-0170.

Each rule will have one public hearing in the Charleston area
where oral and written comments will be recaived. Each hearing
will be held at the J.T. Jehnscn Confersnce Reom, Building 2,
Guthrie Agricultural Caenter, Charleston, WV:

Nen~Bulk Pesticide Rules for Permanent Operaticnal Areas (61-121)

Menday, July 20 at 1:00 p.m.
Ganeral Groundwatar Protaction Rules for Fertilizer and Manuraes
(61-6A) Tuesday, July 21 at 9:00 a.m.
Primary and Secondary Containment of Fertilizers (6§1-62) Monday,

July 20 _at 11:90 a.m. - _
General Groundwater Protaction Rules for Pesticides (61-12G)

Monday, July 20 at 3:00 p.m. )

Bulkx Pesticide Operaticnal Rules (61-12H) Menday, July 21 at 1:00
p.1. : .

Generic State Management Plan for Pesticides and Fezxtilizer in
Greoundwatar (61-22) Tuesday, July 21 at 1:00 p2.m.

Best Management Practices for Temperary Operational Areas of Non-
Bulk Pesticides ({61-22A) Tuesday, July 21 at 11:00 a.m.




NOTICE CF PUBLIC HEARINGS

Tha Commissioner of Agriculture has scheduled hearings for the
proposed rulas affacting groundwater protaction from fertilizers
and pesticides in accordance with the provisions of the West
Virginia Groundwater Protection Act. These zules affect the use
and storage of fertilizers, manures and pesticides by any perscn in

this stata.

Both writtan and oral ccmments will Dbe accaptaed at the
hearings. Written comments will alsc be accepted Dy mail until
July 30, 1992 and should ke addressed Barbara Smith, Compliance
Divisien, WV Dept. of Agriculture, 13800 ZXanawha Blvd., E.,

Charleston, WV 25305-Q170.

Each rule will have one public hearing in the Morgantown area
where oral and written comments will be racsived. Each hearing
will be held at Rcoom 315/316 Percival Hall, Forestry Building,
Evansdale Campus, West Virginia University, Morgantown, Wv:

Nen-Bulk Pesticide Rules for Permanent Cperaticnal Areas (§1-12I)
Thursday, July 23 at 3:00 p.m.

Ganeral Groundwater Protecticn Rules for Fertilizer and Manures
(61-6A) Thursday, July 23 at 5:00 p.m.

Primary and Secondary Containment of Faertilizers (6§1-68) Thuxsday,
July 23 at 7:00 p.m.

General Groundwater Protection Rules for Pesticides (61-12G)
Friday, July 24 at 8:00 a.m. '

Bulk Pesticide Cperational Rules (61~-12H) Friday, July 24 at 10:00
a.m.

Generic State Management Plan for Pesticides and Fertilizer in
Groundwatezr (6§1-22) Friday, July 24 at 1:00 p.m.

Bast Management Practices for Tempcrary Operaticnal Arsas of Non-
Bulk Pesticides (61-227A) Friday, July 24 at 2:30 p.m.
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STATE OF WEST VIRGINIA L_*——h**““**-h“__j
DEPARTMENT OF AGRICULTURE ‘

State Capitol
Charieston, WV 25305

eve Benedict

ORIATSEIO0ET
FOR IMMEDIATE RELEASE:
July 7, 1982

WVDA To Hold Public Hearings on Groundwater Rules

CHARLESTON, W.Va. -- The West Virginia Department of Agriculture
(WVDA) has scheduled puklic hearings £or propesed rules aifecting
groundwater protecticn from fertilizers and pesticides in accordance
with the Groundwater Protection Act, Commissioner of Agriculture Cleve
Benedict anncunced. :

These regulaticns affect the use and storage of <fertilizers,
manures and pesticides by any perscn in the state.

Both written and oral comments will be accepted. Written comments
will Dbe accepted until July 30, 1992, addressed t¢ Barbara 3Smith,
Compliance Division, WVDA, 1900 Xanawha B2lvd., East, Charleston, WV
25308,
Each rule will have two public hearings where oral and written
comments will be received. The hearings will be held at:

Location 1: J.7. Johnscn Conferences Rocm, Building 2, Guthrie
Agricultural Center, Charlestcon, WV.

Location 2:; Room 315/316 Percival Hall, Ferestry Building, Evansdale
Campus, West Virginia University, Morgantown, WV.

Non-Bulk Pesticide Rules for Permanent Operaticnal Areas (61-12I)
Location 1: Monday, July 20, 1 pm; Locaticn 2: Thursday, July 232, 3 pm
General Groundwater Protection Rules for Fertilizer and Manures (61-6A) .
Location 1: Tuesday, July 21, 9 am; Location 2: Thursday, July 23, 5 pm
Primary and Seccndary Containment of Fertilizers (61-6B)

Location 1: Monday, July 20, 11 am; Locaticn 2: Thursday, July 23, 7 pm
General Groundwater Protection Rules for Pesticides (§1-12G)

Location 1: Monday, July 2C, 3 pm; Locaticn 2: Friday, July 24, 8 am
Bulk Pesticide Operational Rules (61-12H)

Location 1l: Menday, July 20, 9 am; Lecation 2: Friday, July 24, 10 am
Generic tate Management Plan £for Pesticides and Fertilizer in
Groundwater (61-22)

Lecation 1: Tuesday, July 21, 1 pm; Location 2: Fridaey, July 24 1 pm
Best Management Practices for Temporary Operaticnal Areas of Non-Bulk
Pesticides (61-224)

Location 1: Tuesday, July 21 1l am; Location 2: Friday, July 24 2:30 pm

2508 For information, ccntact Compliance Division, WVDA, at (304) 558-
&%




AMENDMENTS TO TITLE 61, SERIES 12I
MADE TO THE RULE AS A RESULT OF COMMENTS RECEIVED

Amendments were made to the follewing paragraphs as a result
2-2’ 2-3’

of written and cral comments received: Paragraph 2.1,

2.6, 3.2.4.A, 3.2.e, and 4.1.
The changes made and the reasocns for the changes are explained

in the "Summary of Comments".




SUMMARY QF COMMENTS
WEST VIRGINIA LEGISLATIVE RULE
TITLE 61 SERIES - 12I

Non-bulk Pesticide Rules for Permanent Operaticnal Areas

Notices of public hearing of this rule were sent to all
licensed pesticide application business and licensed pesticide
dealers in the state. In additicn, a general news release was made
concerning the propcsed rule. Public hearings were conducted in
Charleston on July 2%, 1992 and in Morgantown on July 23, 1992.
Oral comments were received at the hearings from Mr. Dexter QOwsley
and Mr. Tim Russell of the Pest Contrecl Operators Association of
West Virginia, Mr. Jerry Gass of the Southern States Cooperative
Incerporated and Mr. Jim Xotcon of the Sierra Club, West Virginia
Chapter. In addition to comments received at the public¢ hearings,
written comments were received from the West Virginia Farm Bureau
and the CIBA-GEIGY Corpcration.

PARAGRAPH 2.1- Mr. Jerry Gass suggested the term "Bulk
Pesticide" be amended by adding the following words, "Such term
does not apply to those pesticides packaged in containers approved
by the U. §S. Department of Transportation for interstate
transportation." This request was felt to be acceptable and the
requested change was Iincorperated in the proposed rule.

PARAGRAPH 2.2- Mr. (Gass suggested the term "Discharge" be
amended by changing the word into on line three to the word outside
or by deleting the term "discharge" and adding an additicnal term
of "release". The intent of Mr. Gass's comment was directed at
addressing material discharged or released outside of a contained
area. Although the current language addressed material discharged
"into an uncontained portion of an coperaticnal area" and already
addressed his concern, the language was changed to read "outside a
contained portion ¢f an operatiocnal area" to add clarity.

PARAGRAPH 2.3- CIBA-GEIGY Corporation suggested the
definition of "non-bulk pesticide" be clarified by changing the




number "56" to "55". The resulting change reads "...containers of
55 U.S. gallons or less liguid...".

PARAGRAPH 2.6- Two comments were recelved on this paragraph.
Mr. Gass felt the inclusion of a reference to 1,500 pounds of
active ingredient in the definition of the term "Permanent
Operational Area" was confusing and suggested that reference be
deleted. Based on his comment and conversations with other people
prior to the hearing about the meaning of the term in question, it
was felt to be appropriate to delete this reference.

Representatives of the Pest Control Operators Association of
West Virginia expressed concerns over the wording "diluted
pesticides" in line two of that paragraph and the wording in line
seven relating to "handling, storage or transportation equipment”.
In order to address their concerns and to add clarity to the
definition to the werding "diluted pesticides" was changed to "use
dilution pesticides" and "handling, storage or transportation
equipment was changed to "handling equipment, storage equipment or
transportation equipment”.

The Pest Control Operators Asscciation of West Virginia is
made up of the pest control firms treating homes for termites and
other pests and the lawn care companies cperating in the State. A
representative of their Association was present at each ©of the
public hearings and offered support of this proposed rule.

PARAGRAPH 3.1- The CIBA-GEIGY Corporaticn offered written
comments con this rule and others proposed at the same time. In
rule 12-G two implementation dates were proposed for +the
construction of containment facilities. They felt the time frames
for the implementation dates should be combined to aid in
construction planning and be set at 4 years. This change was
accepted and is so proposed. They also felt the time frame in this
rule should also be 4 years for consistency. As such the change
from 5 years to 4 years is also proposed for this rule.

PARAGRAPH 3.2.d.A- Mr. Gass expressed a concern containment
area required in this paragraph was too large based on the fact or
belief an operatcr would be meonitoring any transfers of material
and as such would be available to close valves in the event a hose
should burst or begin to leak. His suggestion was to change the
wording to read "The operaticnal area containment shall be capable
of holding a minimum volume of 10% of the total capability of the
single largest ccontainer or vehicle operated within the operational
area or a minimum of 250 gallons, whichever is more".

It was £felt Mr. Gass's comment may be appropriate for some
operations, but nct all. As such his suggestion was incorporated
with the addition of language to address those instances where an
operator may not be present. The changed language, as proposed,
now reads "The operational area containment shall be capable of
helding a minimum 10% of the total capacity of the single largest
container or vehicle operated within the operational area or a
minimum of 250 gallons, whichever lg greater, provided at least one
person is available, on site, to monitor the process in the case of
an operational spill. In the event no person is available to




monitor the loading cor unloading process, the design shall be equal
to 125% of the capacity of the single largest container or vehicle
cperated within the operational area with a minimum containment
capacity of 250 gallons.”

PARAGRAPH 3.2.e~ A typographical error was pointed out and as
gsuch the words "is prohibited" were deleted from line three.

PARAGRAPH 4.1- Mr. Gass reguested the sentence "Rainwater
recovered from containment areas may be used for pesticide
dilutions or other appropriate uses, provided it is reasonably free
of pesticides." This addition is consistent with the intent of the
rule and was added.

The West Virginia Farm Bureau expressed concerns about the
meney needed to fund this and other companion regulations being
proposed. They were also concerned about the economic impact of
the rule on government and business. They felt the rule should be
withdrawn as there was no known or demonstrated impact of
presticides to groundwater.

The Groundwater Protection Act provides for a groundwater
protection fund where fees are to be deposited. The allocation set
aside for the Department of Agriculture to implement groundwater
protection practices is $75,000.00. As such this sum was reflected
in the fiscal note attached to the rule.

The rule as proposed effects not only the protection of
groundwater but also surface waters and the soll around permanent
pesticide operational areas. The prevention of soil contamination
is of particular importance to small business in future real estate
transactionsg for the transfer or sale of their property. Wwhile it
is probable some small businesses may be affected to the point of
going cut of business, these are most likely to be business that
are of marginal operation and present the greatest threat of
centamination to their surrounding environment.

The groundwater sampling data that currently exists has come
from areas that are covered by proposed best management practices
for temporary operational areas. It is because of that data that
the Department of Agriculture is propesing those areas be addressed
by best management practices rather than mandatory practices.
There has been no menitoring cof permanent operaticnal areas and as
such no data exists to determine they have no impact. One of the
business groups most likely affected by the rule, the Pest Control
Operators Asscclation of West Virginia, has spcken in support of
the rule. Their support comes from the need for decreased
liability around their mixing sites and the need be able to
transfer or sell their property at scme future time without the
need for costly remediation measures.

The Groundwater Protection Act is a preventative act to
provide protection to groundwaters of the State. As such it is
felt it is inappropriate to withdraw the proposed rule.

The Sierra Club, West Virginia Chapter expressed the concern
that cperations not meeting the definition of "Non-bulk Permanent
Operational Areas" would net be regulated. Persons or coperations




of quantities less than those stated would be incidental cperations
covered by rules for temporary operational areas. No genuine
pesticide business would normally be using gquantities less than
theose covered by this rule.

The WV Holstein Asscociation commented on several rules. The
Association was concerned about the economic impact of the rules to

their industry.




