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FINDINGS AND DETERMINATIONS

The Commissioner of Labor received a number of comments on the pro-
posed regulations from a variety of people. The more significant comments
are summarized briefly and the Commissioner's response to them is provided
herein.

A. According to the regulations, reciprocity is possible for the
Ticensing of examiners.

e do recognize reciprocity in states which will reciprocate with us.
Presently, there are nc reciprocity agreements in effect.

B, Drug stores wantad the right to administer polygraph tests to
anyone who had cccasion to be in the vicinity where controlled
drugs were stored. This could be accomplished by deleting the
term "direct access” to these drugs.

The Pharmacy Law states that only the pharmacist in charge have access
to the area of prescription drugs, dangercus drugs, and controlled
substances. -

€. To reduce the time for internship for a polygraph examiner from
520 hours to 260 hours.

The tctal number of hours to complete an internship is based on figures
as designated by the states responding to our correspondence.

D. 0il, Jobbers Distributors Association feel this Taw discriminates
against other classaes of business because they were not given
exemptions under the Law.

The Polygraph Law states the three areas of exemption and we must abide
by this.
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WEST VIRGINIA ADMINISTRATIVE REGULATIONS

Department of Labor
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and Penalties., Llegislative and Procedural Rules and Regulations.

SECTION 18. GENERAL

18.01. Authority, Purpose, and Scope - Pursuant to the authority granted
to the Commissioner of Labor in Cnapter 21, Article 5, Section 5¢ of the Code
of West Virginia, as amended, and in accordance with the provisicns of Chapter
29-A, Article 1, Section 1 of the West Virginia Code, as amended, the follow-
ing shall govern, clarify, and prescribe actions necessary to comply with
Chapter 21, Article 5, Sections 5a-d. ' '

18.02. Application - These regulations apply to all persons as defined in
Chapter 21, Articie 5, Section 5a of the West Virginia Code.

18.03. Effective Date - The effective date of these regulations shall pe
T except as may otherwise be specified for amendments and addi-
tional regulations hereafter adopted by the Commissioner of Labor,

18,04, Severability - If any provision of these regulations cor the ap-
plication thereot to any person or circumstance is held invalid, the invalid-
ity shall not affect other provisions or applications of these regulations
which can be given effect without the invalid provisions or application,

SECTION 19. DEFINITIONS

- 18.01. Commissioner - means the Commissionsr of Labor or his duly author-
ized representative.

15.02. Internship - means the course of study of polygraph, lie detector
or similar tests and the administration of such tests by 2 trainse registered
with the Commissicner of Labor. Such program shall be under the personal
supervision of a licensed polygraph examiner in accordance with a course of
study prescribed by the Commissioner at the commencemant of such internship.

19.03. Intern - means a person registersd with the Commissicner of Labor

19.04. Examiner - means @ pefson holding a current valid Ticense issued
by the Commissionar of Labor to administer polygraph, lie detector or other
similar tests as provided in §21-5-5a,b,c, and d.

19,08, License - means dpcumented authority to practice as a polygraph
examiner as issued by the Commissioner of Labor.
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19.08. Employee - means an individual employed by an employer; except
in the area of drugs as provided in §21-5-5b, empioyees having direct access
to drugs, other than ordinary drugs, as def1ned in Chapter 30 of the West
Virginia Code, in their daily routine job duties in an area utilized by such
employee which facilities nave been approved by the West Virginia Board of
Pharmacy shall te the only employeses of such employer who shall be subject
to polygraph tests.

SECTION 20, LICENSE

20.01. Examination Required - After the effective date of this regula-
tion, the Commissicner of Labor shall issue a license to administer a poly-
graph or similar test to an employee or prospective employee of any employer
only to those persons who have satisfactorily passed an examinaticn and who
nave otherwise met and complied with the requirements of these regulations
and Chapter 21, Article 5, Sections 5a,b,c, and d of the West Virginia Code.

20.02. Form of Request - An app11cant desiring to be examinsd for a
polygraph license under the provisions of this regulation must as a condi-
tion precedent to such examqnat1on furnisn tne Commtss10ner of Labor with
the fellowing: : "

(a) A completed application in writing on forms provided by the Commis-
sioner, and containing such information as may be required by the Commission-
er to determine the eligibility of the applicant.

(b) A copy of the applicant's birth certificate and a recent photograph.

{(¢) A nonrefundable fee of one hundred dollars which is accompanied by
the application form described in part (a} above.

(d) Satisfactory evidence that the applicant holds a baccalaureate
degree and has been graduated, from a school of polygraphy accredited by the
American Pclygraph Association.

(e} Satisfactory evidence that the applicant has completed an approved
internship program; provided, however, that any applicant providing satis-
factory evidence that ha or she has been a practicing examiner in West Vir-
ginia for a period of at lesast one year prior to June 7, 1983 shall upon
application for 2 license within one year of June 7, 1983 be exempt from the
internship requirement.

{f) Satisfactory indication that the zpplicant subscribes to the code
of ethics and standards and principles of practice of the American Polygraph
Association,

20.03. Time of Request - Applications must comply with the requirements
of Subsection 20.02 by no later than ten working days in advance of the next
regularly scheduled examination in order for the applicant to receive autho-
rization to be examined. '

20,04. Authorization for Examination - Applicants complying with Sub-
section 20.02 and 20.03 will be issued a written authorization acknowledging
receint of the license application fee and setting forth the time and place
of the examination. The authorization will also serve as evidence to the




person conducting the examination that the holder is properly authorized to
be examined. Persons to be examinad may bs reguired to present further
evidence of personal identificaticn as a condition precedent to examination,

20.05. Scheduling of Examination - The Commissioner shall prepare and
offer the examination at Teast four times each fiscal year., Notwithstanding
the above, no examination will be scheduled in anmy quarter in which no person
khas made application satisfying the reguirements of Secticn 20.02. The
Commissicner may schedule the examinaticn at such additional times as he or
she deems necessary,

20.06. Passing Grade Required - A correct response tc a minimum of
seventy percent of the questions on the examination is necessary tc permit
the Commissioner to issue a license to an applicant.

20.07. Expiration and Renewal - The Ticense shall expire on the thir-
tieth day of June following its jssuance or renewal, as the case may be.
The Commissioner shall reissue annually the license of any licensed examiner
who qualifies and makes application therefor. Payment of a fee of one hun-
dred doilars is a condition precedent to such rermewal. It shall be the
individual responsibility of every certificate holder to contact the Commis-
sioner and make specific request for license renewal, Licenses will not be
automatically renswed.

20.08. Re-Examination After Expiration - Any license not renewed in
accordance with the provisions of Subsection 20.07 will be treated as expir-
ed. Any license having so expired may be renewed without examination upon
proper request to the Commissioner in the manner described in Subsection
20.07; provided however, that after September 30 from the date of expiration,
no expired license will be renewed until the applicant has been re-examined
in accordance with this regulation.

20.09, Re-examination Upon Failure - Any applicant wno fails the license
examination may take tne test again at the next regularly scheduled time;
provided that payment of an examination Tee of fifty dollars to cover examin-
ation costs will be required of any applicant for each attempt to pass the
examination after the second attempt; provided also that any applicant re-
questing to take the examination at a time other than that time regularly
scheduled by the Commissioner shall pay a separate fee of fifty dollars.

20,10, Denial, Suspension or Revocation of License - The Commissioner
may deny, suspend or revoke any license on any one or more of the following
grounds:

{a} Material misstatement in the application for a2 Ticense or in the
applicaticn for a renewal of a license.

(b) Violation of, or aiding or abetting another in the violation of,
this Chapter or any rule or regulation issued pursuant thereto.

(¢} Holder of a license being adjudged guilty of the commissicn of a
felony or a misdemeanor involving moral turpitude.

{d) Making any wilful misrepresentation or false promises cor causing to
be printed any false or misleading information for the purpose of directly




or indirectly obtaining business or interns.

(e} Having demonstrated unworthiness or incompetency to act as an ex-
aminer.

{f) Allowing one's Ticense to be used by an unlicensed person,
{g) Failing, within a reasonable time, tc provide information requested

by the Commissioner as a result of a formal or informal complaint to the
Commissioner, which would indicate a viclation of this Chapter.

SECTION 21. INTERNSHIP TRAINING _

21.01. Requirements to Begin Internship - An intern may beg1n the six-
month internship program only if ne or shert

(a) Is registered with the Commissioner of Labor as an intern;

{b) Files with the Commissioner the name and identifying information of
the internship supervisor who must be an examinar licensed by the Commissicn-
er;

(c}) Files with the Commissioner a written statement from the internship
supervisor agreeing to undertake the responsibility for such training and
agreeing to adee by reguiations and requirements adopted by the Comm1551on—
er;

(d) Obtains the Commissioner's permissicn to begin the internship pro-
gram under. the control of the; proposed supervision;

{e) Is at Teast eighteen year of age;
{f) Is a citizen of the United States;

{g) Has not been convicted of a felony or of a misdemeanor involving
moral turpitude;

{h) Has not been released or discharged with other than honorable con-
ditions from the armed services of the United States or that of any other
nation, and

(i) Has been graduated from a polygraph school accredited by the American
Polyarapn Association.

21,02 Reguirements of Internship Training ~ The requirements of the
internship training shall De deemed to have been met under the following
conditions:

1. The licensed examiner serving as supervisor will thoroughly cover
the following areas with the intern:

A. History and development of polygraph

B. Lagal and ethical aspects of polygraph




{1} Chapter 21-5-5a,b,c, and d of the West Virginia Code and ac-

companying regulations

{2) Statements and reports

{3) Civil rights of examiness

{4} Examiner and professional ethics
Physiclogy

(1) Nervous system

{2) Autonomic Nervous System

(a) Sympathetic nervous system
(b) Parasympathetic nervous system

(3) Circulatory system and the heart

(4} Respiratory system

(5) Effects of drugs, alcohol and illnass
Psychclogy

(1Y General

(2} Abnormal

{3} As applied to polygraphy
Interrogaticn and interviews

(1) Receiving case briefing

(2} Pre-test interview

{3} Post-test interrogation

" Chart Interpretation

(1) A1l types of tests and responses

{2) Chart making

Question formulation and test construction
(1) All types of tests

(2) A1l types of guestions

{3) Semantics




H. Instrumentation

(1) Construction and maintenance
{2) Standards of accuracy

(3) Nomenclature

2. The internship program will consist of no iess tharn 1,040 hours of
work and instruction under the direct and close supervision of the 1icensed
axaminer approved as supervisor of the intern.

3. For the first 520 hours of the internship, the supervisor must be on
the premises where the testing is being conducted by the irtern, and must be
immediately available for instructicn or consultation with the interp. At
the end of each examination conducted by an intern, the supervisor will
review and critique the polygraph charts of every examinaticn conducted by
the intern and place nis or her initials and the date of the review at the
end of the chart before the results of such fests are provided to an employer
or other person requesting the test.

4, At the end of the first 520 hours of the internship, the intern may
conduct tests upon approval of the supervisor without the superviscr being
on the premises and immediately available, but compliance with all other
etements of part 3 above must be maintained.

5. The intern will be reguired to conduct at least fifty examinations
during the internship program. The Commissioner may request and require
inspection and review of any or all of such charts or any cther elements of
the internship program at any time dyring the internship program,

e. "If at any time a conflict arises during an internship program, ei-
ther the intern or the supervisor shall have the right to appeal in writing
to the Commissioner for mediation of the conflict. The Commissioner may
call upon any resident licensed examiner to assist in &ny hearings, reviews
or critiques in order to resolve the conflict.

7. It shall be the duty of both the intern and the supervising examiner
to report any infracticn or violation of the rules which regulate the intern
program to the Commissioner for dppropriate acticn.

8., The supervising examiner must sign a reiease stating that all re-
quirements of the internship program have been met by the intern and in his
or her opinicn the intern is competent tc be a licensed examiner before the
intern will te allowed to take the 1icense examination.

21.03 Supervision of Interns - No licensed examiner shall have mare
than two interns under his or her supervision at any cne time.

SECTION 22, RECIPROCITY

22.01, Reciprocity Reguirements - An applicant whe is an examiner,
licensed under the lTaws of another state or territory of the United States,
may be issued a license without examination by the Commissioner upon payment
of a fed of dne hundred dollars, and the production of satisfactory proof
that:




(a) The applicant is at least eighteen years of age;
(b) He or she 1s a citizen of the United States;

{c) He or she nas not been convicted of a misdemeznor involving moral
turpitude or a feleony;

{d} He or she has not been released or discharged with ¢ther than hon-
orable conditicns from the armed forces or the United States or that if any
other nation;- :

(e) He or she has met eguivalents of all educational and training re-
guirements established by the Commissioner of Labor;

(f) The requirements feor the licensing of examiners in such state or
territory of the United States were, at the date of licensing, substantially
equivalent o _the requirements then in force in this state;

{g) The applicant had Tawfully engaged in the administration of poiy-
graph examinations under the laws_of such state or territory for at least
two years prior to application for Tlicense in West Virginia; and

{h) Such other state or territory grants similar reciprocity to license
holders of this state.

SECTION 23 INTERVENTION; EMPLOYEE ORGANIZATION

23.01. Interventicn of Employze Organizations - With the written consent
of any individual who is or would be aggrieved by a viclation or fhreatened
violation of this Act, it is the policy of the Commissioner of Labor that
any appropriate employee organization may bring civil action on behalf of
such individual or may intervene in any such civil action.

SECTION 24. STANDARDS OF ACCURACY

24,01, Standards of Accuracy for Machines or Qfher Devices - Any equip-
ment, machines, or other devices used or to be used 7n polygraph, lie detec-
tor or similar tests shall, in addition to criteria sel forth in §21-5-ba,
be caiibrated or checked fcr accuracy by the Ticensed examiner at least once
every six months in a manner which shall meet the manufacturer's specifi-
cations. A log recording such calibration shall be kept with the machine at
all times and.shall include the date of calibration, the specifications met,
and the signature of the person performing the calibration. The polygraph
chart made in connection with the most recent calibraticn shall be kept with
the log, and the chart shall contain z notation of the date, time, and what
action or adjustments where performed. The log and chart shall te made
available to the Cocmmissioner for examination at the examiner's business
location upon regiest by the Commissioner.

SECTION 25. CONDITIONS AND PROCEDURES FOR POLYGRAPH EXMINATION

25.01. The following shall constitute minimum standards of procedure
Tor administering polygraph examinations:




(a) The examiner shall inform the prospective examinee that taking the
detection of deception examination s a voluntary act and the examiner must
obtajin the written consant of the examines tg undergo such examination.

(b)Y The examiner shall not conduct an examination on any person whom he
believaes, through observation or any other c¢redible evidence, to be physical-
iy or psychologically unfit for such an examination at that time.

{c) The examiner shall, immediately upon request of the examinee, termi-
nate an examination in progress,

(d) The examiner shall not render a verbal or written opinion based on
chart analysis, until the examinee has had a reasonable opportunity to ex-
plain any reactions to pertinent questions.

(e) The examiner shall not interrogate or conduct an examination of an
examinee's sexual behavior, or ask any guestions that can be construed as
being sexually oriented or personally embarrassing to the examiree, regard-
less of marital status, unless the topic is a specific issue or unless it
refers to the tasic matter pertinent to the examination.

(f) The examiner shall not conduct an examination when he cor she has
reason to believe the examination is intended to circumvent or defy the law.

(g} The examiner shall not knowlingly issus a polygraph examination
report which is misleading, biased, or Talsified in any way. Each report
shall be a factual, impartial, and objective account of the pertinent in-
formation developed during the examinaticn and the examiner's professional
conclusion, basad on analysis of the polygraph charts.

{(h) The examiner shall not conduct a polygraph sxamination without
first reviewing the issues to be covered during the examination and the
general content of the gquestions to be asked during the examination with the
examinee, ' -

(i) The examiner shall not render a conciusive verbal or written de-
cision, based on chart analysis, as to the truthfulness or deception of the
examinee witheout having administered two or more polygraph charts covering
the same relevant issus. The examiner may terminate an sxamination in pro-
gress at nis or her own descretion when, in his or her opinion, the examinee
has become physically or psychologically unfit, or has become uncocoperative
to the point that it weculd be useless to continue the examination.

{j) A1l questions and answers asked during a polygraph examination
shall be marked on the polygraph charts at the appropriate place on the
chart where the gquestion was asked and the answer given. If a question
sheet with numbered questions is used, the number of the asked gquestion
along with the answer given shall be noted; and the question sheet shall be
attached to the polygraph chart and made a part of the examinee's file.
Each polygraph chart should be identified as to the person being examined,
the examiner, time and date of the examination, and the chart number,

{k) The examiner shall not, uniess profassicnally quaiified to do so,
include in any written report, any statement purporting to be a medical,




legal, or psychiatric ocpinion or which would infringe upon areas under the
cegnizance of professicnals in these fields. This shall not preclude the
examiner from describing the appsarance or bezhavior of the examinee, if this
is pertinent to the examination, as long as the examiner refrains from of-
fering any diagnosis which he or she is_professionally unqualified to make.

{1) It shall be the duty of every examiner to report to the Commission-
er any action or misconduct on the part of ancther sxaminer which would be
in vioiation of the provisions of Chapter 21 ¢f the West Virginia Code or
the regulations promulgated thereof.

25,02, Minimum standards of conditions under whicn a polygraph, Tie
detector, or similar test may be given are:

{a) The examinee shall be afforded privacy during the examination. The
only persons other than the examiner and the examinee whc may be in the same
room during an examinaticn are a registered intern, and/or an interpreter if
necessary because of Tanguage, hearing or speach difficulties or handicap.

(b} The examination area shall be reasonably free of noise and inter-
ruption; and within the normally acceptabtle temperature ranges for office
WOrk.,

{c} No video or audio recorders, telephonic or speaker devices or other
devices shall operate during the examination to record or broadcast any
elements of the examination except the record of the polygraph chart.

{(d} No two-way mirrors or any other devices shall be used for observa-
tion of the examination by any persons outside the examination room.
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FINDINGS AND DETERMINATIONS ) 1

The Commissioner of Labor received a number of comments on the pro-
posed regulations from a variety of people. Trne more significant comments g
are summarized briefiy and the Commissioner's response to them is provided i
herein. 1

A. Accerding to the regulations, reciprocity is possible for ihe
licensing of =xaminars.

We do recognize reciprocity in states which will reciprocate with us.
Presently, there are noreciprocity agreements in effect.

B. Drug stores wanted the right to administer pclygraph tests to ,
anyone whe had cccasicn tc be in the vicinity where controlled i
drugs were stored. This could be accomplished by deleting the
term “"direct access" to these drugs.

The Pharmacy lLaw states that oniy the pharmacist in charge have access
to the area of prescription drugs, dangsrous drugs, and contvolled
substances.

C. To reduce the time for internship for a polygraph examiner from
520 hours to 260 hours,

The total number of hours te compiete an internship is based on figures
as designated by the states responding to our correspondence.

D. (i1, Jdobhers Distributors Association fee] this law discriminates
against other classes of business because they were not given
exemptions under the Law.

The Polygraph Law states the three areas of exemption and we must abide ; :
by tnis. f




