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DATE: August 2, 1990

TO: . LEGISLATIVE RULZ-MAXING REVIEW COMMITTEZ

FROM: WV Division of Laber

LEGISLATIVE RULE TITLE: FPolygraph Examinations, Limitations of Use,

1. Authorizing statute(s) citation WV Code 21-5-5(c) and 29a-1-1

2. a. Date filed in State Register with Notice of Hearing:

July 2, 1890

b. What cther neiice, including advertising, did you
give of the hearing?

Trade Newsletter

c. Date of hearing (s): 30 day public comment pericd was

used.

d. Attach list of persons who appeared 2t hearing, comments
received, amendments, resasons for amendments.

Attached : No comments received X

e. Date you filed in State Register the agency approved
proposad Legislative Rule following public hearing: i
{be exact)

August 2, 1980

£. Wame and phone number of agency person to centact
for additiocnal informaticn:

aAndrew A. Brown (304) 348-7890




If the statute under which vou promulgated the submitted
rules requires certain findings and determinations to be
made as a condition precedent to their promulgation: N/A

Y N

a. Give the date upon which you £iled in the State
Register a notice of the time and place of &
hearing for the taking of evidence and a general
descripticn of the issues to be decided.

. N/A

b, Date of hearing:

¢. On what date did you £ile in the State Register the
findings and determinaticns reguired together with
the reascons therefor?

d.

Attach findings and determinations and reasons:

Attached . -

[




DATE: July 2, 18920

TO:

"LEGISLATIVE RULE-MAXING REVIEW COMMITTEE

FROM: WV Division of Labozr

EMERGENCY RULE TITLE: folygweph

L.
2.

Date of £iling: July 1, 31990

Statutory authority for promulgating the emergency

rule: WV Code 21-5-5(¢) and 28A-1-1

Date of f£iling of proposed legislative rule:

Doces the emsrgency rule adopt new language or does it
amend or repeal a currant legislative rule?

Thi's emercéncy rule amends existing language and adds new

language relative to minimum reguirements for lisensure. 3

experfence substitution has been added in lieu of the currently
reguired Baccalaureate degree. '

Has the same or similar emergency rule previously been
filed and expirad? : .

No

State, with particularity, these facis and circumstances
whlch make the emsrgency rule necessary for the immediate
preservation oI public peace, health, safety or welifare,

Sece attachments A & B




7. . If the emergency rule was promulgated in corder to comply
with a time Llimit established by the Code or federal
statute or regulation, cite the Code provision, federal
statute or ragulation and time limit established therein.

None

g. State, with Da*tlcula ity, those facits and circumstances
which make the emergency rule negessary to prevent sub-
stantial hazm to the publ*c intearest.

See attachments 2 & B
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WEST VIRGINIA LEGISLATIVE RULE
DEPARTMENT OF LABOR Co
CHAPTER 21-5 ot

SERIES VI

Title: Polygraph Examinations, Limitations cof Use, Reguirements,
Licenses, and Penaities. Legislative and Procedural
Rules and Regulations.

Seciion 1. General

1.1 Scope - Pursuant to the auithority granted to the Com-
missioner of Labor in Chapter 2t, Ariticle 5, Section 5¢ of the
Cede of West Virginia, as amended, and in accordance with 1the
provisions of Chapter 29-A, Article 1, Section 1 of the West
Virginia Ccde, as amended, the following shall govern, clarify,
and prescribe actions necessary to comply with Chapter 21,
Article 5, Sections 5a-d.

1.2 Authority - W. Va. Code 21-5-5{(c) and 29%9A-1-1.

1.3 Filing Date

1.4 -Effective Date .

1.5 Severability - If any provision of these regulations or
the application thereof ftoc any person or circumstance is held
invalid, +the invalidity shall not affect other provisicns or
anplications of 1{ihese regulations which can be given effect
without the invalid provisions or application.

Section 2. Definitions

Z.1 Commissioner - means ithe Commissioner of Labor or his
duly authorized representative,

2.2 Internship - means the course of study of polygraph,
lie detector or similar tesis and the administration c¢f such
tests by a trainee reglistered with the Commissioner of Labor.
Such program shall Dbe under the personal supervision of a2
licensed polygraph examiner in accordance with a ccurse of study
prescribed by the Commissioner at the commencement of such
internship.

2.3 Interm - means & person registered with the Commis-
sioner of Labor and enrolled in an approved internship program.

2.4 Examiner - means a person holding a current valid
license issued by the Commissiconer of Laber to administer poly-
graph, lie detector or oiher similar tests as provided-in §21-5-
5&, b, ¢, and d.




Department of Labor
Leg. Rule, 21-5
Series VI, Sec¢., 2, 3

2.5 License - means documented authority to praciice as a
polygraph examiner as issued by the Commissioner of Labor.

*2.4 Employee - means an individual employed by an em-
ployer; except IR the area of drugs as provided in §21-5-5b,
employees. having direci access to drugs, other than ordinary
drugs, as defined in Chapter 30 of the West Virginia Code, in
their daily vroutine job duties in an areaz wutilized by such
employee which facilities have been approved by the West Virginia
Board of Pharmacy shall be the only employees of such employer
who shall be subject to polygraph tests.

Section 3. License

3.1 Examinaticon Required - Afier the effective date of this
regulation, +the Commissioner of Labor shall issue a license to
administer a polygraph or similar test to an employee or
prospective employee of any employer only to those persons who
have satisfactorily passed an examination and who have otherwise
met and compliied with the requirements of these regulatiens and
Chapter 21, Article 5, Sections 52, b, ¢, and d of the West Vir-
giniz Code. _ S .

3.2 Form of Reguest -"An applicant desiring to be examined
for & pelygraph license under the provisicons of this regulation
must as a condition precedent {o such examination furnish the
Commissioner of Labor with the following:

a. A completed application in writing on forms provided by
the Commissioner, and containing such information as mey be re-
quired by the Commissioner to determine the elibibility of the
applicant.

b. A copy of the applicant's birth certificate and a
recent photograph.

C. A nonrefundable fee of one hundred dollars which is ac-
companied by the application form described in (a) above.

d. Satisfactory wevidence that the applicant &elds--a -
Baccataurease--degree--ard has been graduated frem a school of
polygraphy accredited by the American Polygraph Association.

*Rule was negated by Chapman v. Barker, Kanawha County Circuit
Court No. 84-C-14%0.
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e. Satisfactory evidence that the applicant has completed
an approved internship program; provided, however, that any
applicant provided satisfactory evidence that he or she has been
a practicing examiner in West Virginia for a period of at least
one year prior to June 7, 1983 shall upon epplication for a
license - within one year of June 7, 1883 be exempt from the in-
ternship requirement.

T. Satisfactory indication that the applicant subscribes
to the code of ethics and standards and principles of practice of
the American Polygraph Asscciation.

a. Satisfactory evidence <that the spplicant holds 3
haccalaureate degree and hes at least one {1} vear of work
axperience in the Tield of law enforcement: QR

satisfactory evidence that the applicant holds an associate
degree .and nhas &t least three (3) years of coniinupbus _work ex-
perience in the field of law enforcement: OR

satisfactory evidepnce that the applicant fnas been
continuously emploved 1In the field of law enforcemeni for thes

five (5) vear period immediately preceding _the date of

application for licensure.

3.3 Time of Request - Applications must comply with the re-
quirements of Subsection 20.02 by no later than ten working days
in advance of the next regularly scheduled examination in order
for the applicant t0 receive authorization to be examined.

3.4 Authorization for Examinaticon - Applicants complying
with Sub-sections 3.2 end 3.3 will be issued =& written
autheorization acknowledging receipt of the license application
fee and setting forth the time and place of the examination. The
authorization will also serve as evidence to fthe person c¢on-
ducting the examination that fhe holder is properly authorized to
be examined. Persons to be examined may be required to present
further evidence of personal identification as a condition prece-
dent to examination,.

3.5 Scheduling of Examination - The Commissioner shall pre-
pare and offer the examination ait least four times each fiscal
year. Notwithstanding <the above, no examination will be
scheduled in any quarier in which no pearson has made application
satisfying the requirements of Section 3.4. The Commissioner may
schedule the examination at such additionzl times as he or she
deems necessary.
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3.6 Passing Grade Required - A correct response 10 a
minimum of seventy percent of fthe gquestions on the examination is
necessary to permit the Commissioner to issue a license o an
gapplicant. —° = -

3.7 Expiration and Renewal - The license shall expire on
the thirtieih day of June following its issuance or renewal, as
the case may be. The Commissioner shall reissue annually the
license of any licensed examiner who qualifies and makes
application therefor. Payment of a fee 0of one hundred dollars is
a condition precedent To such renewal. It shall be the
individual responsibility of every certificate holder 0o contact
the Commissioneér and make specific requesi for license renewal.
Licenses will not be automatically renewed.

3.8 Re-Etxamination After Expiration - Any license not
renewed _In accordance with the provisicons of Subsection 3.7 will

be treested as expired. Any license having so expired may be

renswed without examination upcon proper request to . the
Commissioner in the manner described in Subsection 3.7; provided
however, that after September 30 from the date of expiration, no
expired. license will be renewed until the applicant has been re-
examined In accordance with this reguletion.

3.9 Re-Examination Upon Failure - Any applicant who Tails
the license examination may take the test again at the next
regularly scheduled time; provided that payment of an examination
fee of Tifty dollars 1o cover examination costs will be reguired
of any applicant vor each attempt to pass the examination after
the second attempl; provided also that any applicant requestiing
to take an examination at a time other t{han that time regularly
scheduled by the Commissioner shall pay a separate fee of fifty
aollars. T ' :

3.10 Denial, Suspension or Revocation of License - The Com-
missioner may deny, suspend Or revoke any license on any one Qr
more of the following grounds:

a. Materizl misstatemeni in the application for 2 license
or in the application for a renewal of a license.

0. Violation of, or aiding or abetiing another in the vio-
ifation of, this Chapter or any rule or regulaticn issued pursuant
thereto. :

C. Holder of & license being adjudged 'guilty of the
commission of a Felony or a misdemeanor involving moral
turpitude. - -
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d. Making any wilful misrepresentation or false promises or
causing to be printed any 7alse or misleading information for the
purpose of directly or indirectly obtaining business or interns.’

e. Having demonsirated unworthiness or incompetency to act
as an examiner. N ’

f. Allowing one's license 10 be used by an unlicensed
cerson. '

g. Failing, within a reasonable f1ime, to0o provide informa-
tion requested by the Commissicenr as a result of a formal or
informal complaint o the Commissioner, which would indicate a
viclation of this Chapter.

Section 4. Internship Training

4.1 Requirements to Begin Internship - An intern may begin
the six-month internship program only it he or she:

a. Is registered with the Commissiocner of Labor as an
intern; o

L. Files with the Commissicner the name and identifying
information of the internship supervisor who must be an examiner
licensed by the Commissioner;

c. Files with the Commissicner a written statement from
the . internship supervisor agreeing to undertake the responsibi-
Iity for such training and agreeing to abide by regulations and
requirements adopted by the Commissicner;

d.. Obtains the Commissioner's permission 10 begin the
internship program under the contrcl of the proposed supervision;

e.. Is at least eighteen years of age;
. Is a citizen of the United States;

g. Has not been convicteda of a felony or of a misdemeanor
involving moral turpitude;

h. Has not been released or discharged with other than
honorzble conditions from the armed services of the United Stetes
cr that of any other nation; and

i. Has Dbeen graduated from a polygraph school accredited
by the American Polygraph Association.
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4.2 Requirements of Internship Training - The regquirements
of the internship training shall be deemed t0 have been met under
the following conditions:

1. The licensed examiner serving as supervisor will
thoroughly cover the following areas with the intern:

A. Histcry and development of polygraph
B. Legal and ethical aspecis of polygraph
(1) Chapter 21-5-5z,b,c, and d of the West Virginia
Code and accompanying reguiations
(2) Statements and reports
(3} Civil rights of examinees
4) Examiner and professional ethics

C. Physiology
{1} Nervous.system
(2} Autonomic Nervous System

{a) Sympathetic nervous system

(b) Parasympathetic nervous system
{3) Circulatory system and the heart
{4) Respiratory system
{5) Effects of drugs, alcchol and illness

chology

) General

) Abnormal

) As applied to polygraphy
nterrogation and Interviews
(1) Receiving case briefing
(2) Pre-test interview

(2) Post-test interrogation

hart Interpretation
(1) All types of tests and responses
(2} <Chart making

G. Question formulation and test constiruction
(1) All types of tests

{(2) All types of guestions
{3) Semantics o
H. Instrumentation
(1) Construction and maintenance
(2) Standards of accuracy
(3) Nomenclature
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z. The internship program will consist of no less ihan
1,040 hours of work and instruction under the direct and closs
supervision of the licensed examiner approved as supervisor of
the intern.

3. For the first 520 hours of the internship, tThe super-
yisor must be on the premises where the testing is bDbeing con-
ducted by the intern, and must be immediately available for
instruction or consultation with the intern. At the end of each
examination conducted by an intern, the supervisor will review
and critique the polygraph charts of every examination conducted
by +the intern and place his or her initials and the date of the
review at the end of the chart before the results of such tests
are provided to an employer or other person reguesting the test.

4, At the end of the first 520 hours of the internship,
the intern may conduct tests upon approval of <{he supervisor
without the supervisor being on the premises and immediately
available, but compliance with all other elements of parit 3 above
must be maintained. .

5. The intern will be required to conduct at least fifty
examinations during the internship program. The Commissioner may
request  and require inspection and review of any or all of such
charts or any other elements of ihe internship program at eany
time during the internship program.

6. If at any time a conflict arises during an internship
program, either the intern or the supervisor shall have the right
to appeal in writing to the Commissioner for mediation of <the
conflict. The Commissioner may call upon any resident licensed
examiner to assist in any hearings, reviews or c¢ritiquses in order
to resolve the conflict.

7. It shall be the duty of both <the intern and the .
supervising examiner toc report any Iinfracition or viclation of the
rules which regulate the intern program to the Commissioner for
appropriate action.

8. The supervising examiner must sign a release stating
that all requirementis of the internship program have besen met by
the intern and in his or her opinion the intern is competenti 10
be a licensed examiner before the intern will be allowed to take
the license examination.

4.3 Supervision of Interns - No licensed examiner shall
have more than two interns under his or her supervision at any
one time.
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Section 5. Reciprocity

5.1 Reciprocity Reguirements - An azapplicant who is an
examiner, ~licensed under the laws of another state or territory
of the United States, may be issued a license without examination
by the Commissioner upon payment of a fee of one hundred dollars,
and ihe production of satisfactory prootf that:

a. The applicant s at least elighteen years of age;

b. He or she is & citizen of the United States;

c. He or she has not been convicied of 2 misdemeanor 1in-
volving moral furpitude or a telony;

d. He 0or she has not been released or discharged with other
than honorable conditions from the armed forces of the United
States or that of any other nation;

g. He or she has met equivalents of all educational and
iraining requirements established by the Commissioner of Labor;

T. The reguirements for the licensing of examiners in such
state or terrifory of ithe United States were, at the date of
licensing, substantially equivalent to the requirements then 1in
force in this state;

g. The applicant had lawfully engaged in the administration
of polygrazph exazminations under the laws of such statfte or terri-
tory for at least iwo years prior io¢ application for license in
West Virginiaz; and

h. 3Such oiher state or berrltory granps similar rec1proc1uy
to license holders of this state.

Section 8. Intervention; Empleyee Qrganizations

€.1 Intervention; Employee Organization - With fthe written
consent of any individual who is or would be zggrieved by a
violation or threatened vioclation of this Act, it is the policy
of the Commissioner of Labor that any appropriate employse
organization may bring civil action on behalf of such individual
or may Iintervene In any such civil action.

Section 7. Standards of Accuracy

7.1 Standards of Accuracy for Machines or QOther Devices -
Any egquipment, machines, or other devices used or 1o be used in
polygrapn, lie detector or similar testis shall, in addition to
criteria set forth in §21-5-5a, be calibrated or checked for
accuracy by the licensed examiner at least once every six months
in & manner which shall mee:t the manufacturer's specifications.
A log recording such calibration shall be kept with the machine
at all times and shall include the date of <calibration, <he
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specifications met, and the signature of the person performing
the calibration. The polygraph chart made in connection with the.
mest recent calibration shall be kept with the log, and the chart
shall contain a notation of the date, time, and what action or
adjustmenis were “performed. The log and chart shall be made
avallable <o the Commissioner for examination at the examiner's
business location upon request by the Commissioner.

Secticn 8. <Conditions and Procedures for Polygraph Examination

8.1 The follewing shall constitute minimum standards of
procedure for administering polygraph examinations:

a. The examiner shall inform fthe prospective examinee that
taking the detection of deception examination is a voluntary act
and the examiner must obfain the written consent of the examinee
to undergo such examination.

b. The examiner shall not conduct an examination on eany
person “whom he believes, through observation or any other
credible evidence, tc be physically or psychologically unfit for
such an.examination &t that time.

c. The examiner shall, immediately upon request of tihe
examinee, terminate an examination in progress.

d.. The examiner shall not rendsr a verbal or written
cpinion  based on chart analysis, until the exzminee has had a
reasconable opportunity 1o explain any vreactions to pertinent
questions.

e. The examiner shall not interrocgate or conduct an
examination of an examinee's sexual behavior, or ask any
questions that can De consirued as being sexually oriented or
personally embarrassing tc the examinee, regardless of marital
status, unless the topic is a specific issue or unless it refers
to the basic matter pertinent to the examination.

f. The examiner shall not conduct an examination when he
or she has reascn to believe the examination 1is intended to
Circumvent or defy the law.

g. The examiner shall not knowingly issue a polygraph
examinaticn report which is misleading, biased, or falsified in
any way. Each report shall be a factual, impartial, and objec-
tive account of the pertinent information developed during the
examination and the examiner's professional conclusion, based on
anealysis of the polygraph charts.
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examinee who may be in the same room during an examination are a
registered intern, and/or an interpreter if necessary because of
language, hezring or speech difficulties or handicap.

b. The examination area shall be reasonably free of noise
and interrypticon; and within the normally acceptable temperature
ranges for office work.

¢.  No video or audic recorders, telephonic or speaker de-
vices or other devices shall operate during the examination to
record or broadcast any elements of the examination except the
record of the polygraph chart.

d. No two-way mirrors or any other devices shall be wused ..

for observation of the examination by any persons outside the
sxamination room.
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ATTACHMENT A

GASTON CAFERTON

Commissicner
Covernsr

Mrs. Judy Cooper, Director
Administrative Law Division
O0f{ice of the S=scretary of Statie
Capitol Complex

Charleston, West Virginia 253053

Dezr Mrs. Cooper:

I'm writing <©o0 request your zpproval of z rule change which I
believe constitutes filing es 2n "Emergency Rule." This is a
mest unusual situation so please bear with me as I try %o
explain.

It has been determined that there exists in this state, an ex-

treme shortage of licensed polygraph examiners. To correct this

problem, the Depariment of Public Safety has contracted for an

eight-wesk training school to qualify law enforcement personnel .
vor liicensure.- The school will be conducted by Argenbright

International Institute of Polygraph, an zpproved Amarican Poly-

graph Asscciation School. The school is scheduled to begin in

September, 1980. Solicitations for candidates wers sent to 264

law enforcement and related organizations around the State. To

date, only one application has been received. This low response

1s not due to 2 lack of interest bui ratner t0 a2 problem with the"
minimum licensure reguirements as promulgated in July, 1985. The

primery problem area is that the current rule requires z bac-

calaureate degree with no experience substitution provision. It

is the opinion of the Division of Labor and the Department of

Public Safety that the degree requirement is too resirictive and

disqualifies <the majority of the law enforcemnt personnel cur-

rently interested in licensursa.

It has bDbeen cetermined thai a change in the existing rule is
necesszcry and ithat an amended rule will be filed. Normally, it
would be filed as a "Proposed Rule" and passed through the rule-
making process to become effective upon passage. This would

continue -the current shortage of licensed examiners and cause ihs

Gﬁ_?’:,;@

ROY M. SMITH

-
h
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ATTACHMENT A cont-

Ms. Judy Cooper ' b
2 _ . ’ T
May 29, 1390

delay of specialized schocling for 18 to 24 months. However,
should +the rule <change be filed as an _"Emergency Rule," +the
school could continue as scheduled and new licensures issued as
early as November, 1980. It is my opinion that, vunder fhese
circumstances, Justification wexists faor an *“Emergency Rule"
filing to be effective from passage.’ '

I have attached a copy of a letiter received from the Department
of Public Safety which further supporis our position. Should you
require additional information, please do not hesitate to contact
me. . Again, our question is: Does this situation justify the
filing of this rule change as an "Emergency Rule"?

Sipcerely,

ndrew A. Brown
Assistant to Commissioner

Attachments




ATTACHMENT B

Department of Public Safety
{(West Virginia Staie Police)
725 Jefferson Road
South Charleston, West Virginia 25308

Gaston Caperion Colonel J. R. Buckalew
Governor . Superintendent
May "L8, 1990

Roy M. Smith, Commissioner
Department of Labor

Building 3, Room 319

Charleston, West Virginia 25303

Dear Commissioner Smith:

Thank yvou for meeting with me on May 10, 1930, and sharing
concerns regarding the policy and procedure guidelines established
for certifying Polvgraph Examiners in West Virginia.

We have scheduled an eighit-week Folygraph Examiner School at
the West Virginia State Police Academy through Argenbright Inter-
national Institute of Polygraph, an approved American Polygraph
Association Schoel. As we discussed, the stringent reguirement
for certificaticn in West Virginia reguiring a Baccalaureate
Degree is having an adverse 1wpact upon law enforcement in general.
There is an expressed need for this training to assist law
enforcement in West Virginia. The impact is upon city departmenhs,
sheriff departments, and the State Police.

I have checked with the surrounding states as we discussed
and the following information was obtained through telephons
conversaticn: '

1. PENNSYLVANIA - Sgt. Wood, Pennsylvania State Police
(717) 783-5524

a. Non-licensing state

b. Signed 3 year commitment as Peclygraph Operator
c. No degree required

d. Complete an. accredited pelygraph scheol

(Continued)
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2. MARYLAND - Polygraph Secticn, Maryland State Police
(3C1l) 653-4418

a. Recently abolished requirements which were:

1. 3 years experience as Criminal Investigator or
2. 60 college credits or |
3. Baccalaureate Degree

b. Present reguirements:

1. C©Off probaticn only
2. Complete an accredited polygraph schocl

c. Non-licensing state

3. OHIO - Sgt. Philip Osborne, Ohio Highway Patrol
(614) 4e6-2163

a. Basic capability tc perform the job

h. No sducational reguirements o
c. No experience reguired

d. Non-licensing state

e. Ccmplete an accredited pclygraph school

4. XENTUCKY - Lt. Philip Wood, Kentucky State Pollce
{502) 564-7110 :

a. License reguired - Iicensed through Kentucky
State Police

b. No degree reguired

c. Complete an accredited Dolygranh schocl

d. One year internship

e. Pass State Board examination

5. VIRGINIA - Lt. Zebulon Szunders, V1rg1n1a State Police
(814) 674-2C00

a. License reguired - licensed through Department oI
Commerce, Private Security and Polygraph Section
(804) 3&7-85C0

b. 5 years investigative experience and high school
diploma or .

c. BAssociate Degree and 3 years investigative
experlience or

d. ©No experience and a Baccalaureate Degree

e. Complete an accredited polygraph school

(Continued)
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Based upon this information, West Virginia is the only state )
cf the surrounding states which requires a Baccalaureate Degree . -
as part of the regquirement fox licensing certification. N

We are hopeful that the Polygraph Examiner School scheduled.
for September, 1980, may be offered. The greatest cbstacle is
the Baccalaureate Degree certification reguirement. The Dolygramh
further is an investigative tool for law enforcement which in turn,
benefits oufr cditizens. Thank you for your interest and willingness
to further consider this area of concern.

Sincerely,

ii:N W. J. SHAW

COMMANDANT - DIRECTCR OF TRAINING
WEST VIRGINIA STATE POLICE ACADEMY
P. 0. BOX 458

INSTITUTE, WEST VIRGINIA 25112

TELEPEONE: (304) 768-5700

WJs:149t




