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SECRETARY OF STATE
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NOTICE OF AN EMERGENCY RULE

AGENCY: WV Division of Tabor ITILE R 4

CITE AUTHORITY. WV Code 21-5-5(c) and 29A-3i-1 o

EMERGENCY AMENDMENT TO AN EXISTING RULE: YESX , NO___

IF YES, SERIES NUMBER OF RULE BEING AMENDED: __YI

TITLE OF RULE BEING AMENDED: Tolygraph Examinations,limitaticns of Use,
Reguirements, Licenses and Penalties. Legisliative and
Procedural Rules and Regulations.

TF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY:

TITLE OF RULE BEING FILED AS AN EMERGENCY:

THE AROVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE UPCN
FILING. ,

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

This amended rule has been -£iled at the reguest of the WV
Department of Public Safety. The details of the request and the
decision to file as an emergency rule are documented In attachments
A & B of this filing.

Use Addifonal Sheets If Necessary.

Commissioner of Labor
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Date of f£iling: Julv 1, 31990

Statutory authority for promulgating the emergency

rule: WV Code 21-5-5(g) and 2%3A-1-1

Date of filing of proposed legislative rule:

Dces the emexgency rule adopt new language or does it
amand or repeal a current legislative rule?

This emergency rule amends existing language and adds new

language relative to minimum requirements for lisensure. A

exverience substitution has been added in lieu of the currently
reguired Baccalaureate degree. ’

Ezs the same or similar emergency rule previocusly been
filed and expired?
No

State, with pazxticularity, these facts and circumstances
which make the emergency rule necessary for the immediate
preservation of public peace, heal:ih, safety or Weliare,

Sea attachments A & B




If the emergency rule was promulgated in order 4o comply
with a time limit estaklished by the Code or federazl
statute or regh_atﬂon, cite the Code provision, federal
statute or ragulation and time limit established therein.

None

State, with particularity, those facts and circumstances
which make the emergency rule negessary to prevent sub-
stantial harm to the PUbllC lnteresb.

See attachments A & B




ATTACHMENT A

West Virginia Department of Labor

1800 Washington Straet, East, Cherleston 23305 (304) 348-78%0

ROY M. SMITH
Commissicnar

GASTON CAPERTON
Governoy

May 28, 1930

Mrs. Judy Cooper, Director
Administirative Law Division
Office of the Secretary of State
Capitol Complex

Charleston, Westi VYirginia 2530%

Dear Mrs. Ccoper:

ITm. riting 1o reques@ your eapproval of g rule change which I
believe constitutes Tiling as an "Emergency Rule.” This is a
mest unusual situation s¢ please bear with me as I try 10
explain. -

It has been determined that there exists in this state, an ex- i -
treme shortage of licensed polygraph sxaminers. To carrect this
proclem, the Depariment of Public Safety has contracted for an
eight-week training school to qualify law enforcement personnel
for licensure. The school will be conducted by Argenbright
International Institute of Polygraph, an approved American Poiy-
graph Association Schocl. The schoel is scheduled to begin 1in
September, 1990. Solicitaticons for candidates were sent to 264
law enforcement and related organizations around the State. To
date, only one applicziicn has besen received. This low response
Is not due to & lack of interest but rather to & problem with the-
minimum licensure requirementis as promulgazed in July, 1985. The
primary oproblem erea Is that the current rule requires a bac-
;alaureate degree wiilh no experience substituiion prevision. It
1s ihe opinion of the Divisiosr of Labor and the Department of
Public . Safety that the degree requirement is t00 restrictive and
disqualivies the majority of the law enforcemnt personnel cur-
rently interesied in licensure.

[t has been deiermined that a change in the existing rule is
necessary and that an amended rule will be filed. Normally, it
would be . filed as a "Propossec Rule" and passed through the rule- -
making process to become effeciive uyupon passage. This would
continue the current shortage of licensed examiners and cause the

Cak—y &




ATTACHMENT A cont-~

w'y

Ms. Judy Cooper - - -
2
May 29, 1980

deley of specialized schooling for 18 to 24 months.  However,
shoul¢ <the rule change be filed as an “Emergency Rule,” the
school could continue as scheduled and new licensures issued zs
early as November, 1990. I1 is my opinion that, under these
circumstances, justification wexists for an "Emergency Rule®
Tiling to be effective from passage.

I have attached a copy of & letter received from the Department
of Pubiic Safety which further supports our position. Should you
recuire additional Intormatlion, please 6o not hesitate to contzet
me. Again, our question is: Does this situatieon justify +the
filing of this rule change as an "Emergency Rule"?

Sincerely,

LALAS

Andrew A. Brown
Assistant to Commissioner

Attachments




Gaston Caperton

ATTACHMENT B

Department of Public Safety
(West Virginia State Police)
725 Jefferson Road
South Charleston, West Virginia 25309

May 18, 1930

Roy M. 8mith, Commissioner
Department of Labor

Building 3, Room 319

Charleston, West Virginia 25305

Dear Commissioner Smith:

Thank you for meeting with me on May 10, 1990, and sharing
concerns regarding the policy and procedure guidelines established
for certifying Polygraph Examiners in West Virginia.

We have scheduled an eight-week Polygraph Examiner School at
the West Virginia State Police Academy through Argenbright Inter-
national Institute of Peolygraph, an approved American Polygraph
Asscciation School. BAs we discussed, the stringent requirement
for certification in West Virginia requiring a Baccalaureats
Degree 1s having an adverse impact upon law enforcement in general.
There 1s an expressed need for this training to assist law
enforcement in West Virginia. The impact is upon city departments,
sheriff departments, and the State Police.

I have checked with the surrounding states as we discussed
and the following information was obtained through telephone
conversaticnsg )

1. PENNSYLVANIA - Sgt. Wood, Pennsylvania State Police
(717) 783-5324

a. Non-licensing state

b. Signed 3 year cormitment as Polygraph Operator
c. No degree reguired

d. Complete an accredited polygraph school

(Continued)

Colene! J. B, Buckalew
Governor Superintendent




T ATTACHMENT B

ROY M. SMITH, COMMTSSIONER
MaY 18, 1990
PAGE TWO (2)

2. MARYLAND - Polygraph Section, Maryland State Police
(301) 653-4418

2. Recently abolished requirements which were:

1. 3 vears experience as Criminal Investigator or
2. 60 college credits or
3. Baccalaurezte 'Degree

b, Present reguirements:

1. ©Off precbhation only o
2. Complete an accredited pclygraph scheol

c. Non-licensing state

3. OHIO - Sgt. Philip Osborne, Ohic Highway Patrol
(614) 466-2163

a. Basic capability to perform the job

bh. No educational regQuirements

¢. No experience reguired

d. Non-licensing state

e. Complete an accredited polygraph school

4, KENTUCKY - Lt. Philip Wood, Xentucky State Police
(502) 584-7110 :

a. License reguired - licensed through Rentucky
State Police

b. No degree required

¢. Complete an accredited polygraph school

d. One year internship

e, Pass State Bocard examination

5. VIRGINIA - Lt. Zebulon Saunders, Virginia State Police
(814) 674-2000

a. ILicense required ~ licensed through Department of
Commerce, Private Security and Polygraph Section
(sC4) 2367-8500

b. . 5 years investigzative experience and high school
dipleoma or

c. Associate Degree and 3 years investigative
experience ox

d. ¥No experience and a Baccalaureaue Degree

e, Complete an accredited polygraph school

(Continued)




ROY M. SMITH, COMMISSIONER
MaY 18, 1990 ] _ o
PAGE THREE (3) -

Based upon this information, West Virginia is the only state
of the surrounding states which requires a Baccalaureate Degree
as part of the reguirement for licensing certification.

We are hopeful that the Polygraph Examiner Schcool scheduled
for September, 1930, may be offered. The greatest cbstacle is
the Baccalaurea;e Degree certification regquirementi. The polyg*aph
further is an in veshlgaLLve tocol for law enforcement which in turn,

benefits our 01tlzens. Thank you for vour interest and w1lllngness
to further consider this area of concernn

Sincerely,

;%;;N W. J. SHAW

CGMMANDANT — DIRECTOR OF TRAINING
WEST VIRGINIA STATE POLICE ACADEMY
P. 0. BOX 458

INSTITUTE, WEST VIRGINIA 25112

TELEPHONE: (304) 768-5700

WJIS:1jt

ATTACHMENT B




WEST VIRGINIA LEGISLATIVE RULE “md QUL -2 A4 4
DEPARTMENT OQF LABQR B
CHAPTER 21-5 sl S
SERIES VI e ST

Title: Polygraph Examinations, Limitations of Use, Requirements,
Licenses, and Penalties., Legislative and Procadural
Rules and Regulations.

Section 1. General

1.1 Scope - Pursuant to the authority granted to the Com-
missioner of Labor in Chapter 2%, Article 5, Section 5¢ of tThe
Code of West Virginia, as amended, and in accordance with the
provisions of Chapter 28~A, Article 1, Section 1 of the MWest
Virginia Code, as amended, the following shall govern, clarify,
and prescribe actions necessary to comply with Chapter 21,
Article 5, Sections 5a-d.

1.2 Authority -~ W. Va. Code 21-5-5(c) and 2%A-1-1.

1.3 Filing Date

1.4 Effective Date

1.5 Severability - If any provision of these regulations or
the -application thereof o0 any person or circumstance is held
invalid, +the invalidity shall not affect other provisions or
applications of these regulations which can be given effect
without the invalid provisions or application.

Section 2. Definitions

2.1 Commissioner - means ithe Commissioner of Labor or his
duly authorized representative.

2.2 Internship - means the course of study of polygraph,
lie detector or similiar tests and the administration of such
tests by a trainee reglistered with the Commissioner of Labor.
Such oprogram shall be under the personal supervision of a
licensed polygraph examiner in accordance with a course of study
prescribed by the <Commissioner at the commencement o¢f such
interaship. '

2.3 Intern - means a person registered with the Commis~
sioner of Labor and enrolled in an approved internship program.

2.4 .Examiner - means a perscn holding a current valid
license issued by the Commissioner of Labor to administer poly-
graph, lie detector or other similar fests as provided in §21-5-
5a, b, ¢, and d.




Department of Labor
Leg. Rule, 21-5
Series VI, Sec. 2, 3

2.5 License - means documented authoritiy to practice as a
polygraph examiner as 1ssued by the Commissicner of Labor.

*2.4 Employee - means an individual employed by an em-
ployer; except 1n the area of drugs as provided in §21-5-5b,
employses having direct access to drugs, other <than ordinary
drugs, ~ as defined in Chapter 30 of the West Virginia Code, in
their daily routine Jjob duties in an area wutilized by such
employee which facilities have been approved by the West Virginia
Beard of Pharmacy shall be the only employees ¢f such employer
who shall be subject to polygraph festis.

Section 3. License

2.1 Examination Required - After the effective date of this
regulaticn, the Commissioner of Labor shall issue a license to
administer _-a polygraph or similar test fo an employee or
prospective employee o©of any employer only te those persons who
have satisfactorily passed an examination and who have atherwise
met and complied with the requirements of these regulations and
Chapter 21, Article 5, Sections 5a, b, ¢, and d of the West Vir-
ginia Code. :

3.2 Form of Request - An applicant desiring to be examined
for a polygraph license under the provisions of this regulation
must as & condition precedent to such examination furnish the
Commissicner of Labor with the following:

a. A completed application in writing on forms provided by
the Commissioner, and containing such information as may be re-
quired by the Commissioner tc determine the elibibility of the
applicant.

b. A copy of the applicant's birth certificate and a
recent photograph.

C. A nonrefundable fee of one hundred dollars which is ac-
companied by the application form described in (a) above.

d. Satisfactory wevidence ihat the applicant heids--z
bagcatapreate--degree--aré has been graduated from a school of
polygraphy accredited by the American Polygraph Associetion.

*Rule was negated by Chapman v. Barker, Kanawha County Circuit
Court No. 84-C-14%0.




Departmant of Labor
Leg. Rule, 21-5
Series VI, Sec. 3

e, Satisfactory evidence that the applicant has completed
an approved internsnhip Dprogram; provided, however, that any
applicant provided satisfactory evidence that he or she has been
a practicing examiner in West Virginia for a period of at least
one year prior to June 7, 1983 shall upon application for a
license wWithin one year of June 7, 1983 be exempt from the in-
ternship requirement.

f. satisfactory indication that the applicant subscribes
te the code of ethics and standards and principles of practice of
the American Polygraph Assocliation.

g. Satisfactory avidence that the applicant holds a
baccalaureate dedree and hnas at least ocne (1) vear of work,
axperience in tne rield of law enforcement: QR

catisfactory evidence that the applicant holds an associate
degree ang nhas at least three (3) vears of continuous WOrK ex-
berience in the field of law enforcement; OR

satisfactory evidence that the applicant has been
contipuously employed in the field of law enforcement for the

five 5] vear oeviod immediately preceding ifhe date of

application for licensure.

3.3 Time of Request - Applications must comply with the re-
quirements of Subsection 20.02 by no later than ten working days
in =advance of the next regularly scheduled examination in order
for the applicant to receive authorization to be examined.

3.4 Authorization for Examination - Applicants complying
with Syh-sections 3.2 and 3.3 will be issued & written
authorization acknowledging receipt of the license application
fae and setting forth the time and place of the examination. The
authorization will also serve as evidence to the person con-
ducting the examination thal the holder is properly authorized t0
be examined. Persons to be examined may be required ¢ present
further evidence of personal identification as a condition prece-
dent to examination.

3.5 Scheduling of Examimation - The Commissioner shall pre-
pare and offer the examinatisn at least four times each fiscal
year. Notwithstanding the above, no examination will be
scheduled in any quarter in which no person has made applicaticon
satisfying the requirements of Section 3.4. The Commissioner may
schedule the examination at such additicnal times as he or she
deems nsCcessary. '




Department of Labor
Leg. Rule, 2t-5
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3.6 Passing Grade Required - A correct response to a
minimum of seventy percent of the gquestions on the examination is
necessary to permit the Commissioner to issue a license to an
appliicant.

3.7 Expiration and Renewal - The license shall expire on
the thirtieth day of June following its issuance or renewal, as
the case may be. The Commissicner shall reissue annually the
lLicense of  any licensed examiner who qualifies and makes
application therefor. Payment of a fee of one hundred dollars is
a condition precedent tc such renewal. It shall be +the
individual responsibility of every certificate holder to contact
the Commissioner and make specific regquest for license renewal.
Licenses will not be autcomatically renewed,

3.8 Re-Examination AtTter Expiration =~ Any license not
renewed in accordance with the provisions of Subsection 3.7 will
be treated as expired. Any license having sc expired may be
renewed without examination wupoen proper request to ihe
Commissioner in the manner described in Subsection 3.7; provided
however, +that after September 30 from the date of expiration, no
expired license will be renewed until the zpplicant has been re-
examined in accordance with this regulation.

3.2 Re-Examination Upon Failure - Any applicant who fails
the license examination may take the tesi again at the next
regularly scheduled time; provided that payment of an examination
fee of fifty dollars to cover examination costs will be required
cf any applicant for each attempt to pass the examination after
the second attempt; provided alsc that any applicant requesting
to take an examination at 2 itime other than that time regularly
scheduled Dby the Commissioner shall pay a separate fee of fifty
dollars. - -

3.10 Denial, Suspension or Revocation of License - The Com-
missioner 'may deny, suspend or revoke any license on any one or
more of the following grounds: -

a. Material misstatement in the application for a license
or in the application for & renewal of a license.

b. Violation of, or aiding or abeiting ancther in the vio-
lation of, this Chapter or any rule or regulation issued pursuant
therasto.

¢. Holder of a license being adjudged guilty of the
commission of a -felony or.  a misdemeanor involving moral
turpitude. -




Depariment of Labor )
Leg. Rule, 21-5 A ' -
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d. Making any wilful misrepresentation or false promises or
causing to be printed any false or misleading information for the
purpose of directly or indirectly obtaining business or interns.

e. Having demonstreted wunworthiness or incompetency to act
as an examiner. :

f. Allowing one's license to be used by an unlicensed
person. -

g. Fziling, within a reascnable time, toc provide informa-
tion requested by the Commissicenr as 2 result of a formal or
informal complaint to the Commissioner, which would indicate a
violation of this Chapter.

Section 4. Internship Training

4.1 Requirements to Begin Internship - An intern may begin
the six-month internship program only if he or she:

a. Is registered with the Commissioner of Labor as an
intern:

0. Files with the Commissioner the name and identifying
information of the 1pte?nsh1p supervisor who must be an examiner
licensed by the Commissicner; T

C. Files with the Commissioner a written statement from
the internship supervisor agreeing 1o undertake the responsibi-
lity for such training and agreeing to abide by regulations and
requirements adopted by the Commissioner;

d. Obtains the Conmmissioner's permission to begin <he
internship program under ihe control of the proposed supervision;

e. Is at least eighteen years of age;
. Ts &2 citizen of the United States;

g. Has not been convicted of a felony or of a misdemeanor
invelving moral turpitude;

h. Has not been released or discharged with ofther than
honorable conditions from the armed services of the United States
or that of any oiher nation,; and

i. Has been graduated from a polygraph school accredited
by the American Polygraph Association.




Department of Labor
Leg. Rule, 21-5
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4,2  Reguirements of Internship Training - The requirements
of the internship training shall be deemed fo have been met under
the following conditions:

1. The licensed examiner serving as supervisor wiil
thoroughly cover the following areas with the intern:

A. History and development of polygraph
B. Legal and ethical aspects of poclygraph
(1) Chapter 21-5-5a,b,c, and d of the West Virginia
Code and accompanying regulations
(2) Statements and reports
(3) Civil rights of examinees
(4) Examiner and professional ethics

hysiclogy
(1) Nervous system
{2) Autonomic Nervous System
(g) Sympathetic nervous system
(b) Parasympatibetic nervous system
(3} Circulatory system and the heart
(4) Respiratory system
(5) Effectis of drugs, alcohol and iliness

D Psychology
(1) General
(2} Abnormal _
{3) As applied to polygraphy

E. Interrcgation and interviews
) Receiving case briefing

) Pre-test inierview

) Post-test interrogation

t Interpretation

ar
(1) All types of tests and responses
(2) Chart making

stion formulation and test construciion
}  All types of iests

Yy All types of gquestions

) Semantics

trumentation

} Construction and maintenance
) Standards of accuracy

) Nomenclature
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2. The internship program will consist of no less +then
1,040 hours of work and instiruciion under the direct and c¢lose
supervision of the licensed examiner approved as supervisor of

the Intern.

3. For the first £20 hours of the internship, +the supar-
visor must be on the premises where the testing is being con-
ducted by the intern, and must be immediately available for
instruction or consultation with the intern. At ihe end of each
examination conducted by an intern, the supervisor will review
and critique the polygraph charts of every examination conducted
by the intern and place nis or her initials and the date of the
review at the end of the chari before the resulis of such tesis
are provided to an employer or other person reguesting the test.

4, At the end of the first 520 hours of the internship,
the intern may conduct tests upcn approval of the supervisor
without the supervisor being on the premises and immediately
available, but compliance with all other elements of part 3 above
must be maintained.

5. The intern will be required to conduct at least fifuy
examinations during the internship program. The Commissioner may
request and reguire inspection and review of any or all of such
charts or any other elements of the internship program at any
time during the internship program.

6. If 2t any time a conflict arises during an internship
program, either the Intern or the supervisor shall have the right
to appeal in writing to the Commissioner for mediation of the
conflict. The Commissioner may call upon zany resident licensed
examiner to assist in any hearings, reviews or critiques in order
to resolve the conflict.

7. It “shall be tihe duty of both the intern and the
supervising examiner to report any infraction or violation of ihe
rules which regulate the intern program to the Commissioner for
appropriate action.

8. The supervising examiner musti sign a2 release stating
that &all requirements of the internship program have been met by
the intern and in his or her opinion the intern s competent tfo
be a licensed examiner befcore the intern will be allowed to take
the license examination.

4,3 Supervision of Interns - No licensed examiner shall
have mere than two Interns under his or her supervisicon at any
one time.
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Section 5. Recgiprocity

5.1 Reciprocity Reguiremenis - An applicant who is an
examiner, licensed under the laws of another state or territory
of the United States, may be issued a license without examination
by the Commissioner upon payment of a fee of one hundred dollars,
and the production of satisfactory proof that:

2. The applicant is 2t least eighteen years of age;

b. He or she is a citizen of the United States;

c. He or she has not Deen convicted ¢f a2 misdemeanor in-
yolving moral turpitude or & felony;

d. He or she has not been released or discharged with other
than honorable conditicns from the armed forces of the United
States or that of any cother naticn;

e, He or she has met equivalents of all educational and
training requirements established by the Commissioner of Labor;

f. The requiresmenis for the licensing of examiners in such
state or territory of the United States were, at the date of
licensing, substantially equivaleni to the requirements then in
force. in this state; '

The epplicant had lawfully engaged in the administration
yadraph examinations under the laws of such state or terri-
or at least two years prior to appiication for license in
Virginia; and
h. Such other state COr territory grants similar reciprocity
license holders of this state.
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Section 6. Infervention; Emplocyee Grganizations

6.1 Intervention; Employee Organization - With the written
consent of any individual whe is or would be aggrieved by a
violation or threatened violation of this Act, it is the policy
of the Commissioner of Labdbor that any appropriate employee
crgenization may bring civil action on behalf of such individual
or may intervene in any such c¢civil action.

Section 7. Standards of Accuracy

7.1 Standards of Accuracy fTor Machines or Other Devicas -
Any equipment, machines, oOr other devices used or 10 be used in
polygraph, lie detector or similar tests shall, in addition to
criteria set forth in §21-5-52, be calibrated or checked for
accuracy by the licensed examiner at least once every six months
in a manner which shall meel the manufacturer's specifications.
A log recording such calibration shall be kept with the machine
at all times and shall Include the date of calibration, the
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spaecifications met, and the signature of the person performing
the calibration. The polygraph chart made in connection with the
most recent calibration shall be kept with the log, and the chart
shall contain & notation of the date, time, and what acticn or
adjusiments were performed. The log and chart shall Dbe made
available to +the Commissioner for examination at the examiner's
Business location upon request by the Commissioner. ‘

Secticn 8. Conditions and Procedures for Polygraph Examination

8.1 The following shall constitute minimum standards of
procedure for administering polygraph examinations:

a. The examiner shall inform the prospective examinee that
taking the detection of deception examination Is a voluntary act
and the examiner mus:i obtein the written consent of the exeamines
to undergo such examination. ]

b. The examiner shall not conduct an examingtion on any
person whom he Dbelleves, through observation or any otiher
credible evidence, to be physically or psychologically unfit for
such an examination at that time.

C. The examiner shall, immediately upon reguest of the
axaminee, terminate an examinaticon in progress.

d. The examiner shall not render & vertal or written
opinion based on chart analysis, until the examinee has had a
reasonable opportunity to explain any vreactions to pertinent
guestions. -

e. The examiner shall nect interrogate or conduct an
examination of an examinee’s sexual Dehavior, or asK  any
questions that <can be construed as being sexually oriented or
personally embarrassing 1o the examinee, regardless of marital
status, unless the topic is a specific issue or unless it refers
to the basic matter pertinent to the examination.

7. The =examiner shail not conduct an examination when he
or she has reason to believe the examination 1is intended tc¢
circumvent or defy the law.

g. The examiner shall not knowingly issue a polygraph
examination report which is misleading, biased, or falsified in
any way. Each report shall be a factual, 1impartial, and objec-
tive account of the pertinent invormation developed during the
examination and ithe examiner's professicnal ccnclusicn, based on
anaiysis of the polygraph charts.
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H. The examiner shall not conducti a polygraph examination
without first reviewing fhe issues to be covered during the
examination and the general content of the questions to be asked
during the examination with the examinee.

i. The examiner shall not render a conclusive verbal or
written decision, based on chart analysis, as to the truthfulness
or deception of the examineg without having administered two or
more polygraph <charts covering the same relevant issue. The
examiner may terminate an examination in progress at his or her
cwn discretion when, in nis or her opinicn, " the examinee has
become physically or psychologicaliy unfit, ©or has become un-
cocoperative to the pcint that it would be useless LO continue the
examination.

i. All questions and answers asked during a opolygraph
exzmination shall be marked on the polygraph charts ai the
appropriate place on the chart where the questiion was asked and
the answer given. If a question sheet with numbered quesbions is
used, +the number of the asked question along with +the answer
given shall be noted; and the question sheet shall be attached to
the polygraph chari and made a part of the examinee's file. Each
polygraph chart should be identified as to the person being
examined, the examiner, tTime &nd date of the examination, and the
chari number. o - :

k. The examiner shall not, unless prefessionally qualified
t0 do so, include in any written report, any statemeni purporting
0 be & medical, legal, or psychiatric opinicn or which would in-
fringe upon areas under the cognizance of professionals in these
fields. This shall not preclude the examiner from describing the
appearance or benavior o7 ithe examinee, if this is pertinent +to
the examination, as long as ithe examiner refrains from offering
any diagnosis which he or she is professionally wunqualified to
make. ' ' '

1. It shall be the duty of every examiner to report to the
Commissioner any "~ action or misconducti on the part of another
examiner which would be in vielation of the provisions of Chapter
21 of the West Virginla Code or <the regulations promulgated
thereof. ’ ) )

8.2 Minimum standards or conditions under which a poly-
graph, lie detecter, or similar test may be given are:

a. The examinee shall be afforded oprivacy during the
examination. The only persons cther than the examiner and the
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examinee who may be in the same room during an examination are a
registered intern, and/or an interpreter if necessary because of
language, hearing or speech difficulties or handicap.

b. The examination area shall be reasonably free of noise
and interruption; and within the normally acceptable temperature
ranges for office work.

c. No video or audio recorders, telephonic ¢r speaker de-
vices or other devices shall operate during the examination to
record or broadcast any elements of ithe examination except the
record of the polygraph chart. ,

d. No iwo-way mirrors or any other devices shall be wused
for observation of the examination by any persons outside +the
examination room.
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July 18, 1920
NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE
AGENCY: WV Division of Labor
RULE: Amendments, Series 6, Polvgraph, Examinations, Limitations

of Use, Reguirements, Licenses and Penalties

CATE FILED AS AN EMERGENCY RULE: July 2, 1990

DECISICN NO. 20-90

Following review under WV Code 29A-3-15a, it is the decision of
the Secretary of State that the above emergency rule be approved.

A copy of the complete decision with required findings 1s avail-
able from this ocffice. o , //Zi;ii’ %

XKEN HECHLER
Secretary of State
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342-3000

STATE OF \V.ES)I\ -VTIRGIMA Directar, Corporations
SECRETARY OF STATE STEREE FoREn
. pecial Assistan
Cha_rleston 25805 (Plus all the volunteer
help we can get)
DECISION EMERGENCY RULE DECISION
(ERD 20-50)

AGENCY: WV Division of Labor

RULE: Amendments, Series 6, Polygraph, Examinations, Limita-
tions of Use, Reguirements, Licenses and Penalties
FILED AS AN EMERGENCY RULE: July 1, 1890

The WV Division of Labor (Lakor) has filed a emergency
amendments to the above rule.

West Virginia Code $§2%A-~3-15a reguires the Secretary of State
to review all emergency rules filed after March 8, 1986. This
review reguires the Secretary of State %o determine if . the
agency filing such emergehcy rule: 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists Justifying the
promulgation of an emergency rule.

FTollowing review, the Secretary of State shall issue a decision
as +to whether or not such an emergency rule shcould be disap-
proved [29A~-3-15af{a)].

(8) Procedural Compliance: WV Code 29A-3-15 permits an agency
to adopt, amend or repeal, without hearing, any legisla-
tive rule by filing such rule, along with a statement of .
the circumstances .constituting the emergency, with the
Secretary of State and forthwith with the Legislative
Rule~Making Review Committee (LRMRC).

If an agency has accomplished the above twe required f£ilings
with the appropriate supporting dJdocuments by the time the
emergency rule decision is issued or the expiration o©f the
forty-two day review period, whichever is sooner, the Secretary
of State shall rule in favor of procedural compliance. .

Labor filed this emergency rule with supporting documents with
the Secretarvy of State on July 2, 1990 and with the LRMRC on
July 2, 1990. '
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It is the determination o©f the Secretary of State that Labor
has c¢omplied with the procedural requirements of WV Code
§29A-3-15. for adopticon of an emergency rule.

(B Statutory Authority -- WV Code §21-5-5{c) reads in part:

{f) The commissioner of labor shall promulgate legisiative rules pursuant to
the provisions of $§28A-3-1 et seq. governing the administration of
polygraph, lie detector or such simifar test to emplovees. Such legislative
rufes shall include. :
(1) The tvpe and amount of training or schooling necessary for a person
before which he may be licensed to give or interpret such polygraph, lie
detector or similar test;

It is the dJdetermination ¢f the Secretary of State that Labor
has not exceeded its statutory autherity in promulgating this
emergency rule.

(C) Emergency: WV Code 29A-3-15(g) defines "emergency" as
follows:

(g). For the purposes of this section, an emergency exists when the
promuligation of a rule js necessary for the immediate preservation of the
public peace, health, safety or welfare or is necessary lo comply with a
time limitation established by this code or by a federa!l statute or regulation
or to prevent substantial harm to the public interest.

There are essentially three c¢lasses of emergency broadly
presented with the above provision: 1) Immedliate preservation;
2) time limitation; and 3) substantial harm. An agency need
only document to the satisfaction of the Secretary of State
that there exists a nexus beitween the proposal and the circum-
stances creating at least one of the above three emergency
categories. ' ’

The facts and c¢ircumstances as presented by Labor are as
follows: ' :

This amended rule has been filed at the request of the WV
Department of Public Safetv..

It- has been determined that there exists in this state an
extrame shortage of licensed polygraph examiners. To corregt
this problem, the Department of Public Safety has contracted
for &an 8 weéek training school to qualify law enforcement
personnel for licensure. The school will be c¢onducted by
Argenbright International Institute of Polygraph, an approved
American Polygraph Association School. The school is scheduled
to begin in September, 1990, Sclicitations for candidates wexe
sent to 264 law enforcement and related organizations around
the State. To date, only one application has been received.
This low response is not due to a lack of interest but rather
to a problem with minimum licensure requirements as promulgated
in July, 1585, The primary problem area is that the current
rule reguires a baccularaureate degree with nc experience

2
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substitution provision. Is is of the opinion of the Division
of Labor and the Department of Pubklic Safety that the degree.
reguirement is too restrictive and disqualifies the majority of
the law enforcement  personnel currently interested in
licensure,. _

T+ .is_the determination of the Secretary of State that this
proposal gualifies under the definiticn of emergency for the
"immediate preservation of public peace, health, safety or
welfare” and to prevent substantial harm to public interest"
and shculd be approved.

This decision shall be cited as Emergency Rule Decision 20-90.
or ERD 20-3%0 and may be cited as precedent. This decision is
available from +%he Secretary o©f State's office and has been
filed with the Division of Ilabor, the Attorney General and the
Legislative Rule Making Review Commission.

T 1dett

REN HECHLER
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