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WEST VIRGINIA LEGISLATIVE RULE
DEPARTMENT OF LABCR
‘ CEAFTER 21-5
SERIES V

Title: Wage Payment and Collection Act

Section 1. GCeneral

1.1 Scope — The following shall govern, clarify, and prescribe such
actions of laying down authoritative directicns to designate or order their use
as a remedy to guide a firm, its officers, and employees under the Wage Payment
and Collection Act of the Code of West Virginia, one thcusand nine hundred
thirty—cne, as amended and reenacted, and further amended by adding new sections,
designated sections one, six, seven, fourteen, fifteen and sixteen, passed on
april 9, 1981, and in effect nirety days from passage, and further amended by
adding to sections one, fourteen, fifteen, and sixteen and adding section

seventeen, passed on April 7, 1987 and in effect nirety (80) cdays from -
passage.

1.2 Authority - W. Va. Code 21-5-13 and 282-1-1.

1.3 Filing Date - bBeeember-3%,-1282

1.4 Effective Date - The effective date of these regulaticns shall be
November-1%,-1982, except as may be cotherwise specified for amendments and
additional Regulaticons hereafter adopted by the Depzriment.

1.5 Anplication - These Regulations shall apply to employees and |
employers as dehlped by Chapter 231, Article 5, Section 1 of the Code of West
Virginia. : ;

1.6 Severability - If any provisions of these regulations or the
application thereof to any emplovee, firm or corporaticn is held invalld, the
invalidity shall not affect cother provisions or apol*cat*ons of these Regulations
which can be glven effect without the invalid provisicns or applicatlion and to
this end the provisions of these Regulations are severable.

1.7 HNo Waiver - No provision of the act or regulations promulgated
pursuant theretc may be waived by private agreement, and any attempted waiver is
null and veid.

Secticn 2. Definitions

2.1 Act - means the Wage Payment and Collection Act as embraced in the
West Virginia Code, Chapter 21, Article 5.

2.2 Appeal - means an application to the Commissiocner for corrcboration
or Cdecision.

2.3 Assignment or Order for Future Wages or Assignment of Wages — means
all forms, assignments, transfers, or sales of wages to ancther, either as
payment or as security and whether stated to be revocable or nonrevocable except
for deducticns as defined herein.
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2.4 Authorized Representative - means, and includes, the director and
employses of the Wage and Hour Division of the Labor Department.

2.5 Bond - means a legal instrument which binds the maker to pay a
legal obligation for money. Types of bonds are:

{a} Surety Bond - means a Bond whereky a third paer insures or guarantees
that the wages of an emplcyer shall be paid to employees when such wages are
due, ard that if such emplover fails or defaults in the payments of such wages
when they are due, then the insuring party will pay such wages when due and
shall seek redress from the defaulting employer.

{b) Collateral Bond - means the pledge and/or deposit of cash, certifi-
cates of deposit, or other such certificates or securities cwned by an emplover,
upon approval by the Commissicner, with the State Treasurer. The ccllateral of
perscnal property may also include those specified assets set forth in Chapter
21, Article 5, Section l4(c). Upon the pledge and depcsit of collateral bond-
ing, the employer shall execute a promissory document whereby if the employer
fails or defaults in the payment of wages due to his employees, that the State
Treasurer has the authority to convert as mxh of the collateral assets to cash
in order to pay the wages that are due and owing, all in accordarce with Chapter
21, Article 5, Section l4{e) of the West Virginia Ccde.

(c) BEscrow Bond - means money deposited with the State Treasurer in
trust, said money shall be placed in an account in the name cf the West Virginia
Department of Labor and the employer. 2n employer who cannot provide either a -
Surety Bond or Cellaterzl Bond must deposit with the West Virginia Department of
Labor the amount of money set forth in Chapter 21, Article 5, Section 1l4{a) of
the Ccde of West Virginia.

{d) Letter of Credit - means a signed agreement by a third partv
financial institution; i.e., a bank, savings and loan, or cash factorirg
business in the financial lcan business to guaraniee to the Cepartment for
the applicant firm a sum certain as a loan at a future time to the extent .
stated to serve as a bond guarantee and to be palid to the Department of
Labor upon certification of wages due as provided in section fourteen,
article five, chapter twenty-one of the Act. All letters of credit offered
mist clearly state that the credit is irrevcocable.

2.6 Break Periods and/or Rest Periods - means when authorized by an
emplover, break pericds and/or rest pericds which do not exceed tﬂenty minutes'
duration must ke counted as hours worked.

2.7 Department - mears the West Virginia Department of Laboer.:

2.8 Discharge — means any involuntary termination or the cessaticn of
performance of work by emplovee due to emplover action.
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2.% FEmloy — means to hire or permit to work.

2.1¢ Lay—-off — means any involuntary cessation of an employse for a
reason not relating to the quality of the emDToyee s performance or other
employee-related reason. An employee who is laid off shall ke paid all wages
not later than the rext regular payday through regular pay channsls, or by mail
1f requested.

2.11 Transportation - means any method of moving goods or material from
one point to ancther,

Section 3. Enfcrcement
2.1 Powers of the Cormissicner

(a) The Act charges the Commissicner with the administration of the
West Virginia Wage Payment and Collection Act.

(b} Pursuant to the Act, the Commissioner may make and amend, alter or
repezl general rules and regulations of procedure for carrying into effect all
provisions of the Act, for obtaining statistical data respecting wages and
payrents, and to prescribe reans, methods, and practices to make effective such
provisions,

{¢) The Act empowers the Commissiorner to make such investigations and
inspections and take any acticn, including bringing legal action, as author-
ized by the Act which in his judgement are necessary to administer, enforce, or
collect claims due under the Act and these Regulations.

(d) The Commissioner will insure by pericdic inspections by his desig-
nated representatives, that z copy of any of the required bonds is posted in a
place accessible to employess affectsd thereby, or a copy of the notification
that the bonding requirements have been waived by the Comissicner. Further,
the commissicner shall cause a copy. of the bord to ke filed in the office of
the clerk of the county camissicn of the ccunty wherein the persen, firm or
corporation is doing business to be availabie for oublic inspection.

3.2 Inspection by Department — The Commissioner's representative shall,
during reascnable hours, make such inspections of places of employment within
this State to determine compliance with the 2ct and these Regulations.

3.3 Eenalty for Viclaticn = Any emplcyer violating any provisions of

these rules and regulations shall be subject to the penalties prescribed by 21-. .

5-4, 21-5-5, 21-5-11, 21-5-12, an& 21-3-13, and 21-5-17 of the Act.

Secticn 4, Form or Records; Sccope Of Records

4.1 Form of Records - No particular order or form of records is pre-
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scribed. | However, every employer who 1s subject to any of the provisions of the
Act is required td maintain payroll and empleyment records for a period of not
less than five years.

4.2 Content of Records - The written record or records with respect to
each and every employee shall contain:

(a) Name in full, identifying symbol or number if such is used in place
of name on ary time, work or payrcll record. This shall be the same name as
that used for Social Security record purposes:

{b) Secial Security mumber;

(c) Ecme address;

(4) DRate of birth, if under 18;

{e} Cccupation or job classification;

(£} Rate of reqular pay and rate of overtime pav;

(g) Eours worked each work day and total hours worked each workweek;

(h) Method of calculating the percent of fringe henefits owed to an em-
ployee at any given time.

Section 5. Records of Retroactive Payments of Wages

5.1 The following procedure is to be used in recording retroactive wage
paymenis:

{a) Record and pressrve, as an entry on his payroll or other pay
records, the amount of such payment to each employvee, the pericd coversd by such
pavrent to each employee, and cate of payment.

{b) Prepare a report of such payment, (i) Preserve a ccpy for his
records, (ii) file the orlglnal, which shall evidence pavment by the employer
and receipt by the er@loyee, with the Commissioner of Labor within ten days
after payment is made.

Section 6. Petition For Special Agreement - Records

6.1 Written Petition - Any £irm, which due to peculiar conditicons under
which it must operate, desires authority to maintain records in a manner other
than required in Section 4. OO, et.saq., or to be relieved of preserving certain
records for the period specifisd herein, mav submit a written petition to the
Commissicner setting forth the authority desired and reason thersof.
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6.2 Commissicner Determines Relief Scught - The Commissioner may grant
the authority prayed for if it does not hasper or interfere with the enforcement
of the provisions of the 2ct; such autherity, however, may be limited as the
Commissicner determines as raguisite, and subject, also, to subsequent revecation.

6.3 Hmlover Musit Comply With Regulations During Adjudication Period -
The submission of & petition or the delay of the Comissicner in ecting upon
such petition shall not relieve any fim frem any obligations to comply with
regulations of this Act. Eowever, the Comissicner shall give rotice of the
petition with due promptness. :

Section 7. Place For Keeplng Records

7.1 Records to be Kept - Each employer so required shzll ksep the
records required by these regulations safe and accessible at the place or places
of emplovment, or at one orf more established central reccrdkeeping offices whers
such records are customarily maintained. Where the records are maintaired at a
central recordkeeping office, other than in the place or places cof ermployment,
such records shall be made avallable within seventy-two hours following written
notice from the Commissicner.

7.2 Records to be Open to the Department for Inspection - ALL records
of the emplover shall be open to the Department for inspection, examination,
copying, photographing, or otherwise reproducing, in order to insure compliance
with the Act.

Section 8. When Wages Are Payable

8.1 Wage Payments by Railrcad Conpanies - Every railrcad company,
authorized to do business by the laws of this State shall, on or before the
first day of each month, pay its emplovees the wages earned by them during the
first half of the preceding month, ending with the fifteenth day thereof; and on
or before the fifteenth day of each month, pay the enployses thereof the wages
earned by them during the last half of the preceding calendar month.

8.2 Wage Payments by Emplovers Not Railroads — With the exception of
railrcad companies, everv emplover shall, at least once in every two weeks, pay
at least all wages earned. ' '

Such wages shall be paid in lawful money of the United States or checks or rorey
orders on banks convenlent to the place of employrent where suitable arrangements
have been made for the cashing of such checks by employess for the full amcunt
of wages, or by any method of depesiting immediately available funds in an
emplovee's demand or time account in any benk, credit union or savings and loan
institution that mav be agreed upon in writing between the emplovee and such
person, Lirm or corporation, which agreement shall specificelly identify the
employee, cthe financial institutlon, the type of account and the account number.
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Section 9. Emplovees Absent On A Pavcay

9.1 1If at the time of payment, any erplovee shall be absent from his
regular place of labor, and shall not receive his wages through a duly author-

ized representative, he shall be entitled to such payrent at any time therealter
upon the proper paymaster ab the place where such wages are usually paid and
where the next pay is due, and the proper mailing in the United States post
office of such payment in time to reach the usual post office of the employee by
the time aforesaid, in the usual course of mails, shall be in compliance with
this regulation.

Secticn 10. Petition For Special Agreement - Pavdavs

10.1 Wriftén Petition - Any firm, who due to peculiar conditicns under
which it must cperate and upon a compelling showing desires authority to estab-
lish reqular paydays less frequently than once in every two weeks as required
in Section 8.2 of these Regulations, may submit a written petition to the
Commissicner setting forth the authority desired and reason thereof, provided
that in no event shall the employee be paid in full less freguently than cnce

each calendar month on a regularly established schedule. At the time of the
filing of the petition, the erployer shall include with the application a
postage paid envelcpe addressed to each of the employees.

'10.2 Hearing; Notification of Employvees — The Commissioner shall hold a
hearing upon any raquest for special agreement. The employees of the employer
shall be given at least twenty days' notice of the time and place of hearing.

10.3 Commissicner Determines Relief Sought -~ The Camissioner may grant
the autheority for less frequent paydays upon a compelling showing of cause; such
authority, however, may be limited as the Commissioner determines as requisite,
and subiect, also, to subsequent revocation.

10.4 Firm Must Comply With Regulations During Adjudication Period -
The submission of z petition or the delay of the Commissicrer in acting upon
petition shall not relieve any emplover from any cbligaticns to comply with
regulaticns of this Ackt. Fowever, the Comissioner shall give notice of the
petition with due promptness.

Secticn 11. Assigrment of Wages

11.1 Documents of Assigrment — Except as provided in this regulation, or
otherwise provided by law, nothing will affect the right of an erployee to
assign part of his claim against his employer for wages. The emplover must have
an assigned authorization prior to deducting or withhelding shortages from an
emplovee's wages. o
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11.2 Example of Wage Assignment -~ The following wage assigmnment form
ghall be considered in presumptive compliance by the department: ;

STATE OF WEST VIRGINTA

COTY CF
I, (emplovee) ; herby assign to . (creditor)
future wages due me Irom (employer) in the amount of §
which amount due to  (creditor) together with the amounts previcusly
assigned totals § the total amount due to said creditor by

this and previocus assignments. Three-fourths of v earnings for each pay pericd
less deductions shall be exempt from all wage assignments. All my wages assign-
ments shall be paid in the order of the date I signed them. This assignment
shall be effective for a pericd of cne year.

{employee)

Taken, sworn to and subscribed befors me on this the day of

» 19 .
Notary Public B
My commissicn expires ] _ ;19 .
Accepted by (endorsement by emplover) on this the
day of r 19 .
By {ermlovee or ermployer), (title)
County

11.3 Authorized Ceductions Not Requiring Wage Assignment Form

(2) Authorized deductions for amounts required or allowed by law to be
withheld, union or club dues, pension plans, payroll savings plans, credit
unions, charities, or hospitalization or medical insurarce shall not be required
to be in any prescribed form.

page 7




Department of Labor
leg. Rule, 21-5
Series V, Sec. 11 : S

(b) Any emnloyer who fails, to pay portions of wages in accordance with
properly exscuted ass;annenu, shall be liable for an amount egual to the amount
such employer failed to pay. The employee shall not be SUbjECt to a suit for
reimbursenent frcn.a party to whom the employer improperly paid the emplovee's
wages., , e

Section 12. Agreements Contra To This Regulaticon Void

12,1 It shzall be unlawful for any employer or railrcad corpany to enter
into or make any agrsement with anv employes for the payment of any such emplcoyee
otherwise than as provided in this Regulaticn, except to pay such wages at
shorter intervals than herein provided. Every agreement made in vioclation of
this regulation shall ke deemed to be null and void.

Section 13. Emplovee Separated From Payroll Before Pavday

13.1 Discharge - An employee who is discharged shall be paid all wages
ircluding frings benef1 wikthin seventy-twe hours of the employee's final hour
of emplovment. - - :

13.2 Resignation - An employee who quits or resigns shall be paid all
wages, including frings benefits, no later than the next regular payday, elther
through the reghlar pay channels or by mail if requested by the emplovee. I
the employee gives at least one pay period's notice of intention to quit computed
“from the last moment of employvment, the employer shell at the time of quitting
pay all wages, including fringe benefits due the employee.

13.3 Lay-Off - An employee who Is laid off shall be paid all wages not
later than the next regu1ar payday through regular pay chanrels cr by mail if
reguested. '

, 13.4 Strike or Labor Dispute — 2An erployes who is on strike or otherwise

suspended as a result of a labor dispute, shall be paid all wages not later than
the rext regular payday through regular pay chanrels. If the employee so
requesis at least twenty-four hours befors the last hour of employment before an
impending strike or labor dispute, all accrued benefits shall accompany the
pavment of wages and fringe henefits, and shall be mailed or otherwise delivered
to the emplovee. _ o

13.5 Recovery of Employee - An emplovee may recover, in addition to the
regular wages and fringe benefits, an amount equal to his wages without rendering

any service therefor, for each day the emplover is in default, up to thirty o

days., The payment of wages inpreoperly withheld does not cure the default for
that pericd the employer was in default.
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Section 14. HNotification To Implovess, Records Maintained By Employers, Ané
Pocsting of Nctices Required

14.1 Notification of Emwplovers; Pav - All employvers shall at the time of
hire notify their employees in terms of hour, day, month or year, including the
term of employment, in writing of the rate of pay, overtime rate, fringe benefits
amount and method of computing fringe kenefits, and of the day, hour and place
of pavment. Any changes in such rate, time, term, or place shall be furnished
to employees in writing or by posted notice in a place or places where all
employees would observe it on a daily basis at least cne full pay pericd prier
to the effective date of such change.

14.2 Records of Deductions — The employer shall furmish to each em—
ployee an itemized statement of wages to include hourily rate, overtime rate,
bonus, and incentive pav, plus the amount deducted from the employee's. pay,
including the amount and authority for which monies were deducted (e.g., with-
holding tax, state taxes, FICA, union duses, wage assignment, etc.).

14.3 Abstrazct of Wage Act - The following abstract of the act shall be
posted in a place accessible to all employzes:

This emplover is required to:

1. Have a payday at least once every two weeks (except railroad
ccmpanies — semimonthly).

2. Pay in money, or in check or money orders on banks convenient to the
place of work where arrangements have been made for cashing.

3. On discharge, pav all wages, including fringe berefits, within
seventy-twe hours of the last hour of emplovrent.

4. On quitting, pay all wages, including fringe berefits, at the
reqular payday (except if one pay pericd’s notice is given by the emploves, all
wages including fringe benefits rust be paid at the time of quitting).

5. On lay-off or strike, pay all wages, including frince benefits at
the next regqular payday (except if requested bv the employee, all wages including
fringe benefits must be paid by mail).

6. Notify his emplovees in writing at the time of hiring of the rate of
pay and of the day, hour and place of payment and thereafter of any changes.

7. Make known to all his emplovees in writing or by accessible posted

notice all employment practices, and policies with regard to vacation pay, sick
pay, and other fringe benefits.
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8. Furnish each emplcoyee with an 1temized statement of deductions made
from his wages for each pay period.

Emplovers engaged in construction work, or the severance, preducticon or transpor-
tation {excluding railroads and water transporters) of mirerals, must have
demonstrated the ability to pay all wages and fringe benefits due employees, or
rust have posted a bond securing payment.

This employer may not:

1. Sell to any employee goods or supplies at prices higher than the
current market value.

2. Deduct rore than 25% of an erployee's earnings under a wage assign-
ment (excluding amounts requﬂred by law to te w*thbelo, union dues, club cdues,
pension plans, payroll savings plans, credit unions, charties and hospitaliza-
tion and medical insurance).

3, Take a wage assignment unless it is notarized, specifies the total
amount due, states that three-fourths of the wages are exempt, and contains the
written acceptance of the employee.

4, Refuse to pay a deceased employes's relatives, wages owing up to
$800.

5. Refuse to pay the wages of the emnloyees of his subcontractor who
has failed to pay his employees.

6. May not coerce or conpel, or attempt to coerce or ccrpel an emplovee
to purchase goods or services in pavment o: wages due him or to become due him.

Section 15. Collection Of Wages Due Through Action Bv The Comissioner

15.1 Action By The Commissioner - Pursuant to the Act, the Commissioner
or his ce51gnatec repvesentatlve, upon the recuest of any perscn whose wages
have not keen paid in accordance with the law, may bring any legal action
necessary to collect such claim.

15.2 Reguest By Claimant To Be In Writing - Reguest for the assistance
of the Commissiorer shall be made upon the forms as prOVLded by the Commissicrer

Section 16. Bonding Procedures

16.1 General - Surety, collateral, ené escrow bonds, and irrevocable
letters of credit as defined in Section 2.5 of these Regulatlons, are the only
type bonding cocuments authorized by the Code.

10
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16.2 Correspondernce Relating to Bonds - Certified mail, return receipt
requested, will be utilized for all correspondence pertaining to bonds or re-
guested actions pertaining to bonds including applicaticns for waivers.

16.3 Procedures For Bonds

(8) The Comissioner will forward to the emplover evidernce and/or
receipt of the bonding document and £ile such evidence and/or receipt with
the clerk of the county commission in the county in which the ermployer operates
szid business. . . o

(b} After receipt of the bond by the emplover, the employsr will comply
with requirements of 21-5-14(f} of the Code. The number cof additional copies of
bonding evidence mav be reproduced by the enployer to meet the prescribed
posting requirerents of the Coce.

16.4 Walver of Bonding Reguirements

(a) The Commissioner wiil may waive the bondlng requirements of this

ection upon his determination that an emplover is of sufficient finarncial
rescon51b_lluy to pay wages and frince benefits enzy-im the most-ewcepkienal
eircumstanses. In no event will the Commissicner be compelled to issue a
waiver. %peTécaLiop for waiver-will pe-zecepted enly—ffom £irmms whe kave-beer
dotre busimess in-amother-skate-fer-a- -pericd ef-excecding-five eonsecutive - -
years preceding the date—CE aopl-cat*og.—Aaollcat1015 from sueh firms reouestigg
a waiver will be accepted eniy 1f accompanied by notarized financial documenta-
ticn in the form of financizl statements presented in accordarce with generallv
accepted accounting principles and will inciucde: (1) a balance sheet
[statement of financial positionl, {2) statement of revenues/exgenses and
{3) statement of change in financial position, and {4) related notes of
financial disclosure. ALl such financizl statements must cover two operating
vears. All joint venture operations shall be SUDJECL to the bonding provisicons,
if nct in business for five years, unless waiver is achieved by the principal
parties of the joint venture through walver applicaticn approval by the
commissioner of labor.

(b) Waivers will be granted for a period of six consecutive months.
Inspections will be conducted by the Commissioner and where found that a f£imm is
failing tc maintain a sound financial responsibility, the walver will be withdrawn
and the firm must furnish bond for wages and beneles pursuant to §21-5-14(a),

f the Code.

16.5 Claim For Wages 2gainst 2 Bond ~ When a claim for wages against an
employer who has posted a bond is made, the Commissicner will cause anm investiga—
tion of the employer's payroll records and have them submitted for his review
and determination of wages. @He will then have certification of the wages
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prepared and present same to the bonding company or the State Treasurer for
payment of said wages. - S

16.6 Termination of Bond —- As prescribed by §21-5-14(g) of the Code, and
utilizing the procedures of Section 16.2, bonds may be terminated only when all
requirements cited in the Code are met by the firms.

16.7 Contractors and Subcontractors to Notify Commissicner — It shall
be the duty of a prime contractor to notify the commissioner in writing by
certified mail within 10 davs next following of all coentract or subcontract
agreements entered inteo with an emloyer and such contract or subcontract
contemplates the performance of constructicn work or the severarce, production
or transportation of minerals as provided in §21-3-16 of the West Virginia Cede.

The netification shall include: (1) emplovees name, (2) location
of job site, and (3) employers principal business lccaticn. Said prime con-—
tractor shall continue to identify specific contracts and subcontracts at
each jobsite in behalf of said principal contractor.

Section 17. Amendments tc Regulations

17.1 Written Petition To Comissicner - Any person wishing a revision of
any of these Regulations may submit to the Cormissioner z written petition
setting forth the changes desired and the reasons for proposing them.

17.2 Hearing Cn Petiticn = The Comissioner, upcn inspection of the
petition, and believing that the grounds are reasonable, may schedule a hearing
with due notice to interested persons, or make cother provisions for affording
interested persons an cppeortunity to present data, views and arguments relating
to any propesed changes.
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