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TITLE 61

LEGISLATIVE RULE

DEPARTMENT OF AGRICULTURE

SERIES 12H

BULK PESTICIDE OPERATIONAL RULES

'61-12H-1.  General.
1.1.  Scope.  --  This legislative rule establishes the requirements governing the operation of facilities dealing with repackaging, distribution, storage and transportation of bulk pesticides.

1.2.  Authority.  --  W. Va. Code '19-16A-4.

1.3.  Filing Date.  --  June 24, 1993.

1.4.  Effective Date.  --  July 1, 1993.

'61-12H-2.  Definition.
2.1.  The definitions used in the W. Va. Code '19-16A-1 et seq. and the regulations adopted thereunder shall apply to these regulations unless otherwise defined in this regulation.

2.2.  "Appurtenances" means valves, pumps, fittings, pipes, hoses, plumbing or metering devices that are connected to a bulk pesticide container or used for transferring bulk pesticides between containers.

2.3.  "Bulk pesticide" means any registered pesticide which is transported or held in an individual container in undivided quantities of greater than fifty-five (55) U.S. gallons liquid measure or one hundred (100) pounds net dry weight.  This term does not apply to those pesticides packaged for retail and use in containers approved by the U.S.  Department of Transportation for interstate transportation.

2.4.  "Bulk pesticide storage facility" means any facility or site where bulk pesticides are being stored for more than thirty (30) consecutive days per year in quantities of greater than three hundred (300) U.S. gallons liquid or one hundred (100) pounds net dry weight for purposes of repackaging.

2.5.  "Bulk pesticide storage facility registry" means the annual listing of all bulk pesticide storage facilities in the state as derived from written notification of the facility location by the facility's owner, operator or person-in-charge.

2.6.  "Bulk repackaging" means the transfer of bulk quantities of a registered pesticide from one bulk container to another bulk container in an unaltered state in preparation for sale to, or distribution for, use by another person.

2.7.  "Dedicated pesticide container" means a pesticide container effectively designed and constructed to hold a specific pesticide and to be reused, prepackaged, or refilled.  Such containers shall clearly and permanently identify the pesticide to which it is dedicated and include a clearly visible tamper indicator which reveals that the integrity of the container has been either maintained or disrupted.  In cases where the tamper indicator is not intact, the container shall not qualify as a dedicated container and shall not be eligible for reuse, repackaging or refilling until it has been cleaned, inspected and resealed by the registrant or its agent.  Clean containers in good repair that are not dedicated containers but are otherwise suitable for or intended for use as bulk pesticide container may, upon approval of the seller or the registrant, be used, reused, refilled, or repackaged with bulk pesticides as provided herein.

2.8.  "Discharge" means any spill, leak, deposit, dumping or emptying, either accidental or otherwise, that results in a release of a pesticide outside the contained portion of an operational area.  Discharge does not include lawful transfer, loading, unloading, repackaging, refilling of a pesticide provided these or other similar activities are carried out within an operational area containment.  In addition discharge does not include the lawful distribution, use, disposal or application of a pesticide.

2.9.  "Emergency and discharge response plan" means a plan describing procedures to be employed in the event of an emergency, such as a fire or flood, or discharge at a bulk pesticide storage facility.  The plan shall result in the notification of appropriate state authorities, mitigate the emergency, stop the discharge, recover the discharge, and clean up the affected area.

2.10.  "Non-bulk quantity repackaging" means the authorized transfer in non-bulk quantities of a specific bulk pesticide to a suitable non-bulk container capable of holding the specific bulk pesticide.  Non-bulk quantity repackaging may only be performed at a bulk pesticide storage facility under a specified written authorization and agreement between the facility and the registrant of the bulk pesticide.  Nothing in this definition shall preclude the lawful filling and labeling of either single use dedicated containers or other containers, as the registrant's original unbroken container, carried out under a formal, written contractual agreement between a contract repackager and the registrant.

2.11.  "Operational area" means an area or areas where pesticides are transferred between containers, including transfer to application equipment, loaded, unloaded, mixed, repackaged, refilled or where pesticides are cleaned, washed or rinsed from containers or application, handling, storage or transportation equipment.  An operational area does not include a facility or location that receives and/or distributes pesticides in the manufacturer's original unbroken container and these containers remain sealed or otherwise unopened.

2.12.  "Operational area containment" means any structure or system designed and constructed to intercept and contain discharges, including container or equipment wash water, rinsates, and rainwater, and to prevent escape, runoff and leaching from an operational area.

2.13.  "Primary containment" means the storage of bulk pesticide in either its original container or other suitable container, including dedicated containers, effectively designed and constructed to contain the pesticide or pesticides that may be stored therein.

2.14.  "Secondary containment" means any structure effectively designed and constructed to contain discharges and to prevent escapes, runoff and leaching of pesticides from bulk pesticide storage facilities and operational areas.

'61-12H-3.  Repackaging and Distribution of Bulk Pesticides.
3.1.  Bulk pesticides, in bulk quantities, may be repackaged for sale or distribution only when:

3.1.1.  the producing establishment conducting the transfer, sale, or delivery complies with the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA), Section 7 (Registration of Pesticide Product Establishments), including a written authorization from the registrant allowing repackaging.  Facilities engaged in the distribution of bulk pesticides for purposes of application are not subject to sub-section 3.1 or 3.2 of this rule; however, all other applicable requirements of these rules shall apply to the facility;

3.1.2.  a representative of the receiving establishment is present when the product is received and when it is repackaged for sale or distribution;

3.1.3.  the container into which the bulk pesticide is repackaged is effectively designed and constructed to hold bulk volumes of the pesticide being repackaged, is clean, is in a good state of repair and meets the approval of the repackager; and

3.1.4.  there is no change in the:

a.  pesticide formulation;

b.  product labeling, except for the addition of the assigned EPA registration number of the repackaging site and net contents statement; and

c.  identity of the party accountable for the integrity of the product, i.e., the manufacturer or registrant as evidenced by the assigned EPA product registration number.

3.2.  Bulk pesticides may be repackaged for sale or distribution only when:

3.2.1.  the repackaging in non-bulk quantities is expressly allowed in the written authorization from the registrant, and may include authorization providing for split-shipment or partial delivery of the pesticide insofar as the sum total of the full shipment or completed deliveries falls within the definition of a bulk pesticide;

3.2.2.  the container in which the bulk pesticide is repackaged is designed and constructed to hold bulk volumes of the pesticide, is clean, is in a good state of repair and meets the approval of the repackager;

3.2.3.  the sale or distribution is to the end-user of the pesticide;

3.2.4.  the sale or distribution is otherwise in compliance with applicable labeling, product quantity, weights and measures, and shipping requirements of these rules, this state, and the federal government; and

3.2.5.  Notwithstanding the requirements of 3.1, through 3.3, repackaging or refilling of containers for sale or distribution in non-bulk quantities in non-bulk containers may occur in a bulk pesticide storage facility only when the respective containers are dedicated containers within the scope and definition of these rules and the repackaging or refilling is carried out under a formal, written contractual agreement between the registrant and the repackager, the requirements of 3.4 shall be applicable.

3.3.  Pesticides may be repackaged for sale or distribution using only containers which conform with these rules, maintain the integrity of the product, protect the environment, and meet the approval of the repackager of the pesticide.

3.4.  Scales and meters used for sale from bulk delivery systems shall meet all requirements for weighing and measuring devices as specified by the Department of Labor.

3.5.  Any person repackaging shall prevent adulteration of product when using either meters or manifold systems to dispense pesticides.

'61-12H-4.  Bulk Pesticide Storage Facility Registry.
4.1.  All product manufacturers or registrants shall notify the commissioner prior to the initial bulk shipment to any repackaging establishment within this state.  This notification shall include the name and address of each repackaging establishment receiving such delivery and an indication whether or not the establishment has been authorized by the registrant to repackage in bulk or non-bulk quantities or dedicated containers.  The commissioner may disclose the information obtained pursuant to this rule as permitted by W. Va. Code '19-16A-5(h).

4.2.  All pesticide storage facilities operating in this state shall register with the department by March 1 of each year on a form provided by the commissioner.

'61-12H-5.  Bulk Pesticide Storage Facility Requirements.
5.1.  Storage.

5.1.1.  Location  --  All bulk pesticide storage facilities shall comply with applicable local, state, and federal regulations.  When a facility is located in a flood plain, groundwater recharge area, near wells or surface water, or similar areas, the facility shall be engineered and constructed in a manner to prevent the contamination of the surface water and groundwater of this state.

5.1.2.  Primary Containments  --  Beginning four (4) years after the effective date of these rules, all primary containers of bulk pesticides shall be constructed, installed, and maintained to prevent a discharge and shall be of materials and construction compatible with the pesticide stored and the conditions of storage including any specifications that may appear on the pesticide label.

5.1.3.  Secondary Containment  --  Beginning four (4) years after effective date of these rules, all bulk pesticide storage facilities shall be constructed with a means of secondary containment to prevent discharges and facilitate the recovery of pesticides.

a.  The secondary containment shall be constructed of sufficient thickness, density and composition to contain any discharged material and shall be liquid-tight with cracks, seams and joints sealed.

b.  The secondary containment for outside storage shall be maintained to contain a minimum of 125 percent of the capacity of largest single container in addition to the displacement of tanks, appurtenances, and other authorized items within the containment area.  Containment tanks stored under roof shall have a minimum containment of 110 percent of the capacity of the largest single tank in addition to the displacement of tanks, appurtenances, and other authorized items within the containment area.

c.  The minimum containment capacities shall be maintained at all times.

d.  Unless otherwise approved by the commissioner, all secondary containment shall have sloped floor designs.

e.  Liquid-tight sumps may be used for the temporary collection of liquids from the secondary containment area.  Minimum capacities of these sumps shall be determined by industry recognized engineering standards.  Automatically operated pumps shall be used to remove liquids from secondary containment areas or sumps only when the sumps or auxiliary tanks are located within the secondary containment.  Tanks used to store these liquids shall be within the secondary containment area unless the tank contains only water.

f.  Water from the secondary containment area and sumps may be used for dilution of pesticides or for other purposes only when it is reasonably free from pesticide residues.  Recovered liquids from the secondary containment area or sump may be used according to label directions or disposed of according to applicable state and federal requirements.

g.  All floor or in-wall drains or valves, siphon tubes, underground appurtenances or automatic sump pumps shall meet all requirements of these rules, except floor drains or valves to a liquid-tight sump and manually operated pumps may be used only when the integrity of the secondary containment is maintained.

5.1.4.  When a discharge occurs, the facility manager or designated facility employee shall immediately contact the commissioner and the manufacturer.  If such discharge is a reportable quantity (RQ), as defined by the Federal regulations cited in section 6.6 of these rules, the operator shall also notify the National Response Center at (800) 424-8802.

5.2.  Operations.

5.2.1.  All persons operating a bulk pesticide facility shall store, handle, transport, load, and unload pesticides in a manner to prevent discharge that may result in unreasonable adverse effects to man or the environment.  All hazards of the pesticide shall be considered in the handling and loading practices.

5.2.2.  Beginning four (4) years after the effective date of these rules, the operational areas at all bulk pesticide storage facilities shall be designed and constructed to prevent discharges that may be expected to result in unreasonable adverse effects to man or to the environment.

5.2.3.  Prior to repackaging or refilling, bulk containers shall be thoroughly cleaned and inspected.  They may not be cleaned only when a dedicated reusable bulk or non-bulk container is to be refilled with the same pesticide product, bearing the same label as the preceding product and the seal or a tamper indicator is otherwise intact.

5.2.4.  An operator shall dispose of discharges which accumulate in any secondary containment or operational area containment as provided by the product's original labeling.  If the discharge is contaminated or otherwise unfit for use, reuse or disposal according to label directions, the facility operator shall immediately contact the commissioner.  Rainwater recovered from containment areas may be used for pesticide dilution or other appropriate uses, only when it is reasonably free of pesticide residue.

5.2.5.  All pesticides used for custom mixing, tank mixing or repackaging in this state shall be registered and labeled in compliance with both the Federal Insecticide, Fungicide and Rodenticide Act and the Pesticide Control Act of 1990 (W. Va. Code '19-16A-1,et seq.).  Upon delivery of the pesticide, the operator shall affix the registered product label to the bulk storage container in the proximity of the outlet valve.

5.2.6.  The operator shall maintain locking devices on bulk pesticide storage containers or container valves, and conduct such other measures required to restrict access by unauthorized personnel to the bulk container storage area.

5.3.  Inspection and Maintenance.

5.3.1.  The operator of a bulk pesticide storage facility shall inspect and maintain storage containers, appurtenances, operational containment areas, and secondary containment areas to minimize the risk of a pesticide discharge.  A written record of all inspections and maintenance shall be made on the day of the inspection or maintenance and kept at the facility or at the nearest local office from which the facility is administered.

5.3.2.  All bulk pesticide storage shall be inspected as follows:

a.  for bulk pesticide storage containers and appurtenances, at least weekly during the use-season and whenever pesticide is stored therein;

b.  for secondary containment areas, at least monthly while the bulk pesticide is in storage;

c.  for operational containment areas, at least monthly during the use-season.

5.3.3.  The operator shall perform maintenance on the bulk pesticide storage facility as necessary in order to ensure the integrity of the bulk pesticide containers, secondary containment areas, and operational containment areas is maintained.

5.4.  Record Keeping.

5.4.1.  The following records shall be prepared and kept on file at the bulk pesticide storage facility or at the nearest local office from which the facility is administered while bulk pesticides are being stored: 

a.  the name of the person making the inspection, the date of each inspection, condition noted, and maintenance performed, if needed.

b.  the beginning and end amounts in each fixed storage container calculated and recorded on a daily basis; and

c.  the amounts of bulk pesticide delivered, sold, or used.

d.  A written record of all pesticide discharges outside the operational area or outside the secondary containment area including data, time, type of pesticide, volume, cause (if known), actions to contain, and management of the discharge must be kept for at least 5 years from the date of entry.

5.4.2.  The operator shall make the required records available for inspection upon written request or shall submit them to the commissioner within 24 hours, upon request.  Storage amounts may be weighed, metered, or directly measured for recordkeeping.  An annual reconciliation of the records may be required by the commissioner if the accuracy of the records is questioned or a contamination incident occurs in the area of the bulk storage facility.

'61-12H-6.  Emergency and Discharge Response Plan.
6.1.  The operator of bulk pesticide storage facility shall prepare a written emergency and discharge response plan for the storage facility.  The operator shall keep the plan current at all times.  A copy of the plan shall be kept at a prominent location at the storage facility and, if applicable, at the nearest local office from which the storage facility is administered.  The operator shall make the plan available for employee use and for inspection by the commissioner.  The operator of the bulk pesticide storage facility shall provide a current copy of the plan to all local fire and police departments.

6.2.  The plan shall include, but is not limited to:

6.2.1.  the identity and telephone numbers of the persons who are to be contacted in the event of an emergency or discharge;

6.2.2.  for every bulk pesticide stored at the facility, a complete copy of the storage container label registered in this state;

6.2.3.  a complete copy of the Material Safety Data Sheet for every bulk pesticide stored at the facility;

6.2.4.  the procedures and equipment to be used in controlling and recovering or otherwise responding to an emergency or a discharge; and

6.2.5.  an identification, by location, of every fixed bulk pesticide storage container of a greater than three hundred (300) gallon capacity located at the facility, and the type of bulk pesticide stored therein.  The plan shall include the general location within the facility of fixed storage containers of less than three hundred (300) gallon capacity.

6.4.  Each operator of a bulk pesticide storage facility shall have equipment on the premises necessary to mitigate and recover pesticide discharges.  The equipment shall include, but is not limited to, pumps, recovery containers, personal protective equipment and absorbent materials.  The operator shall prominently post a checklist of discharge response equipment and their locations.

6.5.  The operator of the bulk pesticide storage facility shall conduct emergency and discharge response training with all new and existing employees of the facility annually before the beginning of the pesticide use-season.  The operator shall give new employees such training within thirty (30) days of employment.  The operator shall not allow new employees to participate in actual emergency responses until such training has occurred.  The owner, manager and employees are responsible for following the firm's emergency and discharge response plan procedures.

6.6.  Notwithstanding subsections 6.1 through 6.3, bulk storage facilities shall comply with applicable requirements of Title 24 Code of Federal Regulations, Sections 1910.120 and 1910.1200, SARA Title III Sections 301-304 , and other applicable federal and state laws and regulations as may be applicable to bulk storage facilities.

'61-12H-7.  Transportation of Bulk Pesticides.
7.1.  Any person transporting bulk pesticides shall meet all applicable marking and placarding standards of the West Virginia Public Service Commission and U.S. Department of Transportation rules and regulations.

7.2.  Any person transporting bulk pesticide containers shall secure them to prevent movement, shifting or discharge during transportation.

7.3.  No person may transport bulk pesticides without a label for the registered pesticide product accompanying each shipment.

7.4.  When a discharge occurs, the operator shall contact the department, and the pesticide manufacturer for guidance.

'61-12H-8.  Underground Bulk Pesticide Storage.
8.1.  Bulk pesticides, rinse waters containing pesticides or discharges may not be stored underground.
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