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WEST VIRGINIA LEGISTATIVE RULE
DEPARTMENT OF LAEOR o
CERPTER 21-5
SERTES V -

Title: Wage Payment and Collection Act

Section 1. General

1.1 Scope - The following shall govern, clarify, and prescribe such
actions of laying down authoritative directions to designate or corder their use
as a remedy to guide a firm, its officers, and employees under the Wage Payment
and Collection Act of the Ccode of West Virginia, one thousand nine hundred
thirty-one, as amended and reenacted, and further amended by adding new sections,
designated sections one, six, seven, fourteen, fifteen and sixteen, passed on
pril 9, 1981, and in effect ninety days from passage, and further amended by
adding to sections one, fourteen, fiLteen, and sixtesn and 2dding secticn
seventeen, passed on April 7, 1987 and in effect ninety (20} days from

passage.
1.2 Authority - W. Va. Code 21-5-13 and 293-1-1.

1.3 Filing Date — Deeexber-3x,-1982

1.4 Effective Date - The effactive date of these regulations shall be
¥owvesber-19,-1982, except as may be otherwise specified for amendments and

additional Regqulations hereafter adopted Dy the Department. . voemoif o

1.5 hApplication — These Regulaticns shall apply to enpiloyees and

- employers as defined by Chapter 21, Article 5, Sect*on.l of the Code of West

Virginia.

1.6 Severability - If any provisions c¢f these regulations or the
applicaticn thereof to amy employee, firm or corporation is held invalid, the
1nva11q1qy shall not affect other prov151ons or apollcatlons of these Regulations
which can be glven effect without the invalid provisions or application and to
this end the provisions of these. Requlations ara severable.

1.7 HNo waiver - No provision of the act or regulations promulgated
pursuant thereto may be waived by private agreement, arnd any attempted wailver is
null and void.

Section 2. Definitions

2.1 Act - means the Wage Payment and Collecticn Act as embraced in the
West Virginia Code, Chapter 21, Article 3.

2.2 .Appeal - means an application to the Commissioner for corroooratlon
or decision. :

2.3 Assigmment or Qrder for Future Wages or Assigrment of Wages — means
all forms, assignments, transfers, or sales of wages to another, either as
payment or as security and whether stated to e revocable or nonrevocable except

for_deductions as defined herein.
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2.4 pRuthorized Representative - means, and includes, the director and
employees of the Wage and Hour Division of the Labor Department.

2.5 Bond - means a legal instrument which binds the maker to pay a
legal cbligation for money. Types of bonds are:

(a) Surety Bond - means a Bond wheredy a third party insures or guarantees

that the wages of an employer shall be paid to employees when such wages are
due, and that if such employer fails or defaults in the payments of such wages
when they are due, then the insuring party will pay such wages when due and
shall sesk redress from the defaulting employer.

(b) Collateral Bond — means the pledge and/or deposit of cash, certifi-
cates of deposit, or cther such certificates or securitiss cwned by an employer,
upon approval by the Commissioner, with the State Treasurer. The collateral of
personal property may also include those specified assets set forth in Chapter
21, Article 5, Section 14(c). Upon the pledge and deposit of collateral bond~
ing, the employer shall execute a Drom_ssory document wherdby if the emplover
fails or defaults in the payment of wages due to his empligyees, that the State
Treasurer has the authority to convert as much of the collateral assets to cagh
in order to pay the wages that are due and owing, 2ll in accordance with Chapter
21, Article 5, Section 1l4{e) of the West Virginia Code.

{¢) Escrow Bond - means money deposited with the State Treasurer in
trust, said money shall be placed in an account in the name of the West Virginia
. Department of Labor and the employer. An emplover whe cannot provide either a
Surety Bond or Collateral Bond must deposit with the West Virginia Department of
Lapor the amcunt of money set forth in Chapter 21, Article 5, Section 14(a) of
the Code of West Virginia.

(8) Letter of Credit - means a signed agreement by a third party
fimencial institution; i.e., a bamk, savings and loan, or cash factoring
business in the financia] lcen business to guarantee to the Department for
the applicant firm & stm certain as a loan at a future time to the aegtent
stated to serve as a bond guarantee and to be paid to the Department oOf
Labor upen certification of wages due as provided in section fourteen,
article five, chapter twenty-one of the Act. All letters of crediif cifered
must clearly state that the credit is irrevocable.

2.6 Breszk Pericds and/cr Rest Pericds - means when authorized by an
emplover, break pericds and/or rest periods which do not exceed twenty minutes’
duration must be counted as hours worked.

2.7 Department — means the West Virginia Department of Labor.

2.8 Discharge ~ means any involuntary terminaticn or the cessation of
performance of work by employee due to employer action.
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Department of Lator oL
Series V, Sec. 3

2.9 =mploy - means to hire or permit to work.

2.10 Lay—oF‘ - means any involuntary cessation of an emplcovee for a
reascn not relating to the quality of the employee's periormance or other
employes—-related reascn. 2An employee who is laid off shall be paid all wages

not later than the next regular payday through regular pay channels, or by mail
1f requested. .

2.11 Transcortation — means any methced of moving goods or material from
one point to ancther.

Secticn 3. Enforcement i
3.1 Dowers of the Commissicer

(a) The Act charges the Commissioner with the administration of the
West Virginia Wage Payment and Collecticn Act.

(p) Pursuant to the Act, the Commissicrer may make and amend, alter or
rePeal general rules and regulations of procedure Ifor carry_ng into effect all
provisicons of the Act, for obtaining statistical data respecting wages and
pavmeﬁts, and to prescribe means, methods, and practices to make effective such

provisions.

(e} The Act empowers the Commisgicner o make such iqvestigaeioqs and
- inspections and taXe any action, including bringing legal action, as author-
ized by the Act which in his judgement are necessary to administer, enforce, or
collect claims dus under the Act and these Regulaticns.

(4} The Conmiss*oner will insure by pericdic inspecticns by his desig-
nated representatives, that a2 copy of any of the *edul*ed,bonas is posted in a
place accessible to ensloyees affected thereby, or a cogy of the notificaticn
that the bording requirements have rteen waived Ty the Commissioner. Further,
the camissicner shall cause a OBy, of the pond to be filed in the office of
the clerk of the county Commission Qf the county wnerein the person, firm or

COrDOration is doing business to be available for public inspecticn.

3.2 Inspecticn by Department — The Commissicner’'s representative snall,
during reasonable hours, make such inspections of places of employment within
this State to determine compliance with the Act and these Regulations.

3.3 Penzlty for Viclation - Any amplover v1olaelng any provisions of
these rules and regulations shall be subject to the penaltles pVescrlbed Ly 21-
5-4, 21-3-5, 21=-5-11, 21-5-12, and 21-3-15, and 21-5-17 of the Act.

Secticn 4. Form or Records; Scope Of Reccrds .

4.1 Torm of Records - No particular order or form of records is pre—
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scribed. However, every emplcover who is subiect to any of the provisions of the
Act is reguired to maintain payroll and employment records for a period of not
less than five years.

4.2 Content of Records - The written record or records with respect to

sach and every employee shall contain:

(a)

Name in full, identifying symbol or number if such is used in place

of name on any time, work or payroll record. This shall be the same name as
that used for Social Security record purpcses;

()
(c)
(@)
(e}
(£)

e e . Lg)

{h)

Social Security number;

Eome addiess;

Date of birth, if under 13;

Oceoupaticon or job clagsification;

Rate of regular pay and rate of overtime pay;

Hours worked .each work.day. and toibal hours worked.each mrkwee}:;_ :

Mathod of calculating the percent of fringe benefits owed to an en-

- ployee at amy given time.

Secticn 3. Reccrds of Retroactive Payments of Wages ,

payments

(a)

5.1

The followl rocedure is being used in racording retrcactive wage
ng

Reccrd and preserve, as an entry on his payroll or other pay

racords, the amount of such payment to each employee, the pericd coverad by such
payment to each employee, and date of payment.

(o)

Prepare a.report of such payment, (1) Praserve a ccpy for his

records, (ii) file the original, which ghall evidence payment by the employer
and receipt by the emoloyee, with the Commissioner of Labor within ten days
after payment is made.

Section 6.

Petition For Special Agreement — Records

6.1 Written Petition - Any firm, which due to peculiar conditions under
which it must operate, desires authority to maintain records in a manner other
than required in Part 4.00, et.seg., or toc be relieved of preserving certain
records for the pericd specified herein, may submit a written petition to the
Commissioner setting forth the authority desired and reascon theresof.
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6.2 Commissicner Determines Relief Sought - The Commissioner may grant
the authority prayed for if it does not hamper or interfere with the enforcament
of the provisions of the Act; such authority, however, may be limited as the
Commissioner determines as regquisite, and subject, also, to subseguent revocaticon.

6.3 Employer Must Comply With Regulaticms During A&judication Pericd -
The submission of a petition or the delay of the Commissicner in acting upon
such petiticn ghall not relieve any firm from anv obligaticns to comply with
regulations of this Act. However, the Commissicner shall give notice of the
petition with due promptness. o :

Section 7. Place For Keeping Records

7.1 Records to be Kept - Bach employer sc required shall Xsep the
records reqguired by these regulations safe and accessible at the place or places
of employment, or at one or rore estabklished central recordseeping offices where
such reccrds are customarily maintained., Wnere the records are maintainsd at a
cantral recordkeeping office, other than in the place or places of employment,
sich records shall be made available within seventy-two hours following written
notice fram the Commissioner,

7.2 Records to be Open to the Depariment for Inspecticn - 31l records .
of the emplovaer shall ke cpen to the Department for.inspection, examinmation,
copying, photograghing, or otherwise reproducing, in order to insure compliance -
with the Act. : : :

Section 8. When Wages Are Pavable

8.1 Wage Payments by Railrcoad Compahies — Zvery railrcad compary,
authorized to do business by the laws of this Stats shall, on or.before the
first Gay of each month, pay its employees the wages earned by them during the
first half of the preceding month, ending with the fifieenth day thereof:; and on
or before the fifteenth day of esach month, pay the emplovees thereof the wages
earned by then during the last half of the preceding calendar month.

8.2 Wage Payments by Emplovers Not Railroads — With the exception of S
railroad companies, every employer shall, at least cnce in every two weeks, pay
at least all wages earned.

Such wages shall be paid in lawful money of the United States or checks or money
orders on banks convenient to the place of employment where sultable arrangements .
have been made for the cashing of such checks by empicyees for the full amount

of wages.

Saction 9. Emplovee Absent On A Pavday _ 1

8.1 IZf at the time of payment, any emplovee shall be absent from his
regular place of labor, ard shall not receive his wages through a duly author-

Dage S
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ized representative, he shall be entitled to such payment at any time thereaftsr
upon the proper paymaster at the place where such wages arse usually paid and
where the next pay is due, and the proger mailing in the United States post
office of such payment in time to reach the usual post cffice of the employee by
the time aforesaid, in the usual course of mails, shall be in compliance with
this regulation.

Section 10. Petition For Special Agreement — Payvdavs

10.1 written Petition — Any firm, who due to peculiar conditions under
which it must operate and upon a compelling showing desires authority to estab-
lish regular paydays less frequently than once in every two weeks as reguired
in Secticn 8.2 of these Regulations, may submit 2 written petition to the
Commissicner setting forth the authority desired and reascon thereof, provided
that in no event ghall the employes e paid in full less frequently than once

eacdh calerdar month c¢n a regularly established schedule. At the time of the
filing of the petition, the employer shall include with the application a
postage paid envelope addressed to . each of the enplovees.

10.2 Hearing; Notification of Employess - The Commissioner shall hold a

hearing upon any request for special agreement. The employees of the employer. . .

shall be given at least twenty days’' notice of the time ard place of hearirg.
g1l o

. 10.3 Commissicner Determines Relief Scugnt - The Commissioner may grant

the authority for less freguent paydays upon a compelling showing of cause: such
authority, however, may be limited as the Commissioner determines as reguisite,
and subject, alsc, to subseguent revocation.

10.4 Firm Must Comply With Regulaticns During Adjudication Pericd -
The suiemission of a petition or the delay of the Commissioner in acting ugon
petition shall not relieve amy employer from any obligaticns to comply with

regulations of this Act. However, the Commissioner shall give notice of the
petition with due promptness. ' -

Section 11.  Assignment of Wages

11.1 Documents of Assignment — Except as provided in this regulation, or
otherwise provided by law, nothing will affect the right of an emplovee to

assign part of his claim against his employer for wages. The emplaover must have

an assigned authorization prior to deducting or withholding shortages fram an
emoloyee's wages. :

11.2 Example of Wage Assignment — The following wage assignment fomm
ghall be considersd in presumptive compliance by the department:
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STATE OF WEST VIRGINIA

CCOORTY OF
I, - (employee) » herby-assign to {creditor)
future wages due me fram {employer) in the amount of $
which a:ﬁount, due to (creditor) together with the amounts previcusly
assigned totals S the total amount due to said creditor by

this and previcus assigrnments. Three-fourths of my earnirgs for each pay period
less deducticns shall be exempt from all wags assignments.- 211 my vagés assign—
ments shall be paid in the crder of the date I signed them. This assignment
snall be effective for a period of one year.

{emplovee)

Taken, sworn to and subscribed before me on this the . day cf_.- .. e .

, 12 .
|
Notary Public — :
My commission expires , 19
Accepted by {erdorsement by emslover) cn this the
day o ~ ;19 .

3y (employee or emplover), (titie)

County

11.3 authorized Deducticns Mot Requiring Wage Assignment Form

{a) Authorized deductions for amounits reguired or alicwed by law to be
withheld, union or club dues, pensicn plans, payroll savings plans, credit
unicons, charities, or hospitalization or medical insurance shall not be reguired
to ke in amy prescribed form.

() Any emplover who fails, to pay portions of wages in accordance with
properly executed assigrment, shall be liable for an amount egual toe the amcunt
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such employer failed to pay. The emplovee shall not be subject to a sult Zor
reimbursement from a party to whom the emplioyer improperly paid the employee's
wages.

-

Section 12. Agreements Contra To This Regulaticn Void

12.1 It shall be unlawZul for arny employer or railroad company to enter
into or make any agreanent with any employee for the payment of any such employse
otherwise than as provided in this Regulaticn, except to pay such wages at
shorter intervals than herein provided. Every agreement made in violation of
this requilaticn shall ba deeamed to be null and void.

Section 13. Employeé S&parated Fram Payroll Before Payday

13.1 Discharge - 2An employee who is discharged shall be paid all wages
including fringe benefits within seventy-two hours oF the employee's f£inal hour
of employment.

13.2 Resignation - An employee wno quits or resigns shall be paid all
wages, Including fringe benefits, no later than the next regular payday, elther
throagh the regular pay chamnels or by mall if requested by the employes. I

tne employee gives . ak least one pay pericd's notice of intention to cquit camputed .

ram the last moment of employment, the employer shall at the time of quitting
pay all wages, including fIringe benefits dus the employes.

13.3 Lay-Off - An employee wWno is lald off shall be paid all wages not
later than the hext T'egt.z_::u: payday througp regular pay chamnels or by mail 1f
requested.

13.4 Strike or Labor Dispute — An emploves who is on strike or otherwise
susperded as a result of a labor dispute, shall be paid all wages not later than
the next rezxular payday through regilar pay channels. If the emplcoyee so
requests at least twenty-four hours before the last hour o employment before an
impernding strike cor labor dispute, all accrued benefits shall accempary the
payment of wages and fringe benefits, and shall be mailed or. otherwise deliversd
to the emplovyese.

13.5 Recovery of Emplovee - An employee may recover, in addition te the
regular wages and fringe benefits, an amount egual to his wages without rendering
any service therefor, for each day the e.r@loyer is in default, up to ml*ty
days. The pavment of wages lmorcoerly withheld does not cure the default for

that period the employer was in default.

Section 14. Notification To Emplovees, Records Maintained By Emoloyers, And
Posting of Notices Regquired .

14.1 Notification of Emplcoyers; Pay — All employers shall at the time of
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hire notify their employees in terms of hour, day, month or year, including the
term of employment, in writing of the rate of pay, overtime rate, fringe benefits
amount and method of camputing fringe benefits, and of the day, hour and place
of payment. Any changes in such rate, time, term, or place shall be furnished
tc emplovees in writing or by posted notice in a place or places where all
employees would cbserve it on a daily basis at least one FIll pay period prior
to the effective date of such charnge.

14.2 Records of Deducticns - The employer shall furnish to each em~
ployee an itemized statement of wages to include hourly rate, overtime rate,
onus, and incentive pay, plus the amcount deducted fram the emplovee's pay,
inclnding the amount and authority for which monies were deducted (e.g., with—
holding tax, state taxes, FICA, wunion dues, wage assigrment, etc.).

14.3 BRbstract of Wage Act — The following abstract of the act shall be
posted in a2 place accessible to all employees:

This exployer is reguired to:

1. Have a payday at least once evary two weeks (except railroad
companiss ~ samimonthly).

2. Pay in money, or in check or meney orders on banks convenient to the
place of work where arrangements have been made for cashirg.

3. On discharge, pay all wages, including fringe bﬂqe;.l;.s, within
seventy-twe hours of the last hour of emplovment.

regular payday (except if one pay period's notice is given Wy the emploves, all
wages including frimce benefits must be paid at the time of quitting).

4. On gquitting, pav a2ll wages, including fringe benefits, at the

5. On lay-cif or strike, pay all wages, including fringe benefits at
the next regular payday (except 1f reguested by the employse, 2ll wages including
frirge bermefits must be paid by mail).

6. MNotify his employees in writing at the time of hiring of the rate of
pay and of the day, hour arnd place of payrment and ;hereaf er of any changes.

7. Make known to all his employees in writing or by accessible posted
notice all employment practices, and poclicies with regard to vacation pay, sick
pay, and other fringe benefits.

8. Furnish each emplovee with an itemized statement of deductions made
from his wages for each pay pericd.
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Employers engaged in constructicon work, or the severance, production or transpor—
tation (excluding railroads and water transporters) of minerals, must have
demonstrated.the ability to pay all wages and fringe benefits due employees, or
mist have posted a bond securing payment. o

Tnis anployer may not:

1. Sell to any employes goods or supplies at prices higher than the
current market value. .

2. Deduct more than 25% of an employee’'s earnings under a wage assian-
ment (excluding amounts required by law to be withheld, union dues, club dues,
pension plans, payroll savings plans, credit unians, charities and hospitaliza-
tion and medical insurance).

3. Take a wage assignment unless it is notarized, specifies the total
amount due, states that three-fourths of the wages are examph, and contains the
written acceptance of the employee.

4. Refuse to pay a deceased employee's relatives, wages owing up to
$800. : - ’ ’

ne e 5. Refuse.to.pay the wages.of.the employees of his subcontractor whao ovciime - e
has failed to pay his employees. ' . -

Section 15. Collecticn Of Wages Due Through Action By The Commissioner

15.1 Action By The Commissionsr - Pursuant to the Act, the Commissioner
or his designated representative, upon the reguest of any perscon whose wages
have not been paid in acoordance with the law, may bring any legal action
necessary to collect such claim.

15.2 PRequest By Claimant To Be In Writing — Request for the assistance
of the Commissicner shall be made upon the forms as provided by the Commissicrer.

Section 16. Bonding Procedures

16.1 .General - Surety, collateral, and escrow bonds, and irrevocable
letters of credit as defined in Section 2.5 of these Regulations, are the only
type bonding documents authorized by the Codel

16.2 Correspondence Belating to Bords ~ Certified mail, return receipt
requested, will be utilized for all correspondence pertaining to bonds or re—
guested actions pertaining to bonds including apolications for waivers.

16.3 Procedures For Bonds _ -
{a) The Commissioner will forward o the emplover evidence and/or
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receipt of the bonding document and file such evidence and/cr receipt with
the clerk of the county ccnmﬂ551on in the county in whicnh the emplover cperates
said business.

(b) After receipt of the bond by the employer, the emplover will comply
with reguirements of 21-5-14(f) of the Code. The number of additional copies of
bonding evidence may be reproduced by the employer to meet the prescribed
posting regquirements of the Code.

16.4 Waiver of Zonding Reguirements

(a) The Commissicner wiil may waive the bonding reguirements of this
section upon his determination that an emplover is of sufficient financial
responsibility to pay wages and fringe benefits enxy-iz £he ﬁost—eﬁcepélenal
circumatanses. 1In no event will the Commissicner be compelled to issue a
waiver. Application f£or waiver—wil: be-aecepted enty-frcm fixms whe have-been
doing busimess in—anorher—state—fer-a- -perzcd ef-exceeding-five ecnsecutive
years preceding she date—of apelication. Applications from sueh firms reguesting
a waiver will be accepted enty if accampanled by notarized financial documenta-
tion in the form of financial statements presented in accordance with generally
accepted accounting principals and will include: (L) a balance sheet
[ statement of financial positionl, (2) statement of revenues/expenses and
(3) statement of change in financial position, and (4) related notes of
. Financial disclosure. ALl such financial statements must cover two operating
years. A1l joint venture coerations shall be subject to the bonding pro-
visicms, if nobt in business for five vears, unless waiver is achieved by the
principzl parties of the joint venture through weiver application approval
by the camissioner of labor.

(b) wWalvers will be granted for a perlcd of six consecutive months.
Inspections will be conducted by the Commissicner and where found that a firm is
failing to maintain a2 sound LlﬁaPClal resgonsibility, the waiver will be withdrawn
and Fhe Firm must furnish bond for wages and benefits pursuant to §21-5 —14(3},
of the Ccde.

16.5 Claim For Wages Against A Bond - When a claim for wages against an
emoloyer who has pos;ed a bond is made, the Commissioner will cause an investiga—
tion of the employer's payroll records and have them submitted for his review
and determination of wages. He will then have certification of the wages
prepared and present same to the bonding company or the State Treasurer for
payment of said wages. ' ' )

16.6 Termination of Bond — As prescribed by §21-5-14(g) of the Code, and
utilizing the procedures of Section 16.2, bonds may be termninated only when all
requirements cited in the Code are met by the firms.
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16.7 Contractors and Subcontractors te Notifv Cammissicner - It shall -
be the duty of a prime contractor to notify the cammissicner within 10 days )
next following of all contract or subcontract agreesments entered into with an
emplover and such contract or subcontract contemplates the performance of
construction work or the severance, production or transport2tion of minerals
as providad in §21-5-16 of the West Virginia Code.

The notificaticn shall include: (1) emoloyees name, (2) location
of jcb site, and (3) employers princizal business location. Said prime con—
tractor shail continue to identify specific contracts and subcontracts at
each joosite in behalf of said princeipal contractor.

Secticn 17. Amendments to Regulations

17.1 Written Petition To Commissioner — Any person wishing a revisicn of
ary of these Regulations may submit to the Commissioner a written petition
setting forth the changes desiresd and the reasons for Droooslng them.

17.2 EHearing On Petition - The Commissioner, ugon Tnsnection of dme
oetltlon, and believing that the grounds are reasonable, may schedule a hearing
with due notice to interested persons, or make other provisions for affording
iRt erested persons an.cpportunity. tohpresbnt data,nxtews.ana.arngemts Lralating. o e

to any proposed changes.
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