| WEST VIRGINIA . S
SECRETARY OF STATE | 3
KEN HECHLER . Dl
Q)MINISTRATIVE LAW DIVISION LOT ARG 20 BID 23
Fo.‘.’:‘ - : . | |
NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE
AGENCY. _ West Virginia Department of Labor TITLE NUMBER.___42

RULE TypE; Legislative ; CITE AUTHORITY _® 2125713

AMENDMENT TO AN EXISTING RULE: YES_ZX_ NO_

IF YES, SERIES NUMBER OF RULE REING AMENDED: ___ L
TITLE OF RULE BEING AMENDED: __N2ge Payment and Collection Act

[F NC, SERIES NUMBER OF NEW RULE BEING PROPCOSED:
TITLE OF RULE BEING PROFQSED:

IN LIEU OF A PUBLIC HEARING, A COMMENT PERICOD HAS BEEN ESTABLISHED DURING WHICH
ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE FROPOSED RULES. THIS

COMMENT PERIOD WILL END ON September 30, 1987 o7 __5:00 p.m.

CONLY WRITTEN COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING

ADDRESS.
West Virginia Depariment of Labor

0ffice of The Commissioner

. e THE ISSUES TC BEHEARD SHALL BE

A XCS N,

Witliam F. Carmichael, Commissioner

Charleston, West Virginia 25303

ATTACH A BRIEF SUMMARY CF YOUR PROPOSAL




WEST VIRZINIA LEGISLATIVE RULE

DEPARTMENT OF LABOR N &
CHAPTER 21-5 _
SERTES V =
376 20 BT

Title: Wage Payment and Collection Act

Section 1. General

1.1 Scope - The following shall govern, clarify, and prescribe such
actions of laying down authoritative dirsctions to designate or order their use
as a remedy to quide a £irm, its officers, and emplovees under the Wage Payment
and Collection Act of the Code of West Virginia, one thousand nine hundred
thirty-one, as amerded and reenacted, arnd further amended by adding new sections,
designated sections one, six, seven, fourteen, fifteen and sixteen, passed on
April 9, 1981, and in effect ninety days from passage, and further amernded by
adding to sections cne, fourteen, rifteen, and sixteen and adding section
seventeen, passed on April 7, 1987 and in effect nlnety {20) days from

passage. _ ] - -
1.2 Authority - W. Va. Code 21-5-13 and 292-1-1.

1.3 Filing Date — Beesember-31,-1932

1.4 Effective Date — The effective date of these regulations shall be
Nowember-19,-1982, except as may be otherwise specified for amendments and
. —additional Regulations hereafter adopted by the Departmeni. . it e e e e

1.5 Application - These Regulaticns shall apply to emplovees and
employers as defined by Chapter 21, Article 5, Section 1 of the Code of West .
Virginia. = - o o - _ ) L -

1.6 BSevérabllity — If any provisions of these regulaticns or the
applicaticn therecf to any smployee, firm or corporation is held invalid, the
invalidity shall not affect other provisions or applications of these Requlaticns
which can be givén &ffect without the invalid provigicns or application and to
this end the provigicns &f these. Regulations ars severable.

1.7 No Wailver - No provision of the act or regulations promalaated
pursuant thereto may be waived by private agreemen and any attempited waiver is
null and void. : -

Section 2. Definitions 3

2.1 2Act - means the Wage Payment and Collection Act as embraced in the
West Virginia Code, Chapter 21, Article 5.

2.2 Appeal - means an application to the Commissioner for corrchoration
or decigion. -

2.3 BAssigmment or Crder for Future Wages or Assigrmment of Wages - means
all forms, assigrments, transfers, or sales of wages to amother, either as
payment or as security and whether stated to be.revocable or nonrevoczble axcept
for deductions as defined herein.
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2.4 Authorized Representative - means, and includes, the director and
employees of the Wage and Hour Division of the Labor Department.

2.5 Bond - means a2 legal instrument which blnzs the maKer o pay a
legal cbligation for meney. Types of bonds are:

(a) Surety Bond — means a Bond whereby a third party insures or guarantees

that the wages of an emgloyer shall be pald to employees when such wages are
due, and that if such employer fails or defaults in the payments of such wages
when they are due, then the insuring party will pay such wages when due and
shall seek redress from the defaulting emcloyer.

(b) Collateral Bord - means the pledge and/or deposit of cash, certifi-
cates of deposit, or other such certificates or securities owned by an employer,
upon appraval by the Commissicner, with the State Treasurer. The collateral of
personal property may also include those specified assets set forth in Chapter
21, Article 5, Secticn 14{c). Upon the pledge and deposit of collateral bond-
ing, the employer shall execute a promissory document whereby if the employer
fails or defaults in the payment of wages due to his employees, that the State
Treasurer has the authority to convert as mxch of the collateral assets to cash
in order to pay the wages that are due and owing, all in accordance with Chapter
21, Article 5, Section 14(e) of the West Virginia Code.

(¢} Escrow Bond — means money deposited with thé State Treasurer in
trust, said money shall be placed in an account in the name of the West Virginia
Department of Labor and the amployer. 2an employer who cannot provide either a
Surety Bond or Collateral Bond muist depos with the West Virginia Department of
Labor the amount of money set forth in Chapter 21, Article 5, Section l4(a) of
the Code of West Virginia.

(&) Letter of Credit - means a signed agreement by a third party
financial institution; i.e., a bank, savings ard loan, or cash factoring
business in the financial loan business to guarantee to the Department for
the apolicant firm a sum certain as a lcan at 2 future time to the extent
stated tO _serve as a bond guarantee and td be pald tc the Department of
Lapor upon certification of wages due as provided in section fourteen,
article five, Chapter twenty~one of the Act. ALl letters of credit offered
must clearly state that the credit is irrevocable.

2.6 Breiak Periocds and/or Rest Pericds — means when authorized by zn
employer, Preak periods and/or rest pericds which de not excesd twenty minutes'
duration mist be counted as hours worked.

2.7 Depariment — means the West Virginia Department of Labor.

2.8 Discharge — means any involuntary termination or the cessaticon of
performance of work by employee due to employer actidn.
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2.9 Employ ~ means to hire or permit to work.

2.10 ILay—off - means any involuntary cessation of an employee for a
reason not relating to the quality of the emplovee's performance or other
employee~related reason. An employee who is laid off shall be pald all wages
not later than the next regular payday through regular pay channels, or by mail
if requested. _ , o ' .

2,11 Transportation — means any method of moving goods or material from
ong point to another.

Section 3. Enforcenent

3.1 Powers of the Cormmissicner

(a) The Act charges the Commissioner with the administration of the
West Virginia Wage Payment and Collecticn Act.

(b) Pursuant to the Act, the Commissicner may make and amend, alter or
repeal general rules and regulations of procedure for carrying into effect all R
provisions of the Act, for obtaining statistical data respecting wages and
payments, and to prescribe means, methods, and practices to make effective such
provisions. ’

(e} The Act empowers the Commissicner to make such investigations and
inspections and take any action, including bringing legal action, as author-
ized by the Act which in his judgement are necessary to administer, enforce, or
collect clzims due under the Act and these Regulations.

(d) The Commissicner will insure by pericdic inspections by his desig-
nated representatives, that a copy of any of the required bonds is posted in a
place accessible to emplovees affected thereby, or a copy of the notificaticn
that the bonding requirements have bteen waived by the Commissioner. Further,
the commissicner shall cause a coov of the bord to be filed in the office of
the clerk of the county coanmission of the county wnerein the perscon, f£irm or
corporation is doing tusiness to be available for public inspecticn.

3.2 Inspection by Depariment - The Commissioner's representative shall,
during reasonable hours, make such inspections of places of emplovment within
this State to determine compliance with the Act and these Regulations.

3.3 Penalty for Viclation - Any employer violating any provisions of
these rules and regulaticns shall ve subject to the penaliies prescribted by 21-
5-4, 21-3-5, 21-5-11, 21-5-12, and 21-5-15, and 21-5-17 of the Act.

Section 4. Form or Records; Scope Of Records -

4.1 Form of Records - Mo particular order or form of reccords is pre—
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scribed. Howaver, every anplover who is subject to any of the provisions of the
Act is required to maintain payroll and emplovment records for a period of rot
less than five vyears.

4.2 Content of Records — The written record or records with respect to
each and every employee shall contain:

{2) Name in full, identifying symbol or numter if such is used in place
of name on any time, work or payroll record. This shall be the same name as
that used for Social Security record purposes;

{(b) Social Security number:

(c) Home address:

{(d) Date of birth, if under 18;

(e) Cccupation or job classification:

(£} ERate of regular pay and rate of overtime pay;

o (g) Hours worked each work. day and total hours worked.each workweek:

{h) Method of calculating the percent of fringe benefits owad to an em-
ployee at any given time.

Secticn 5. Records. of Retroactive Payments of Wages

]

5.1 The following procsdure 1s being used in recording retroactive wage

payments: . -

{a) Record and preserve, as an entry on his payroll or cther pay
records, the amount of such payment to each employese, the pericd covered oy such
payment to each employee, and date of pavment.

{b) Prepare a report of such pavmént, (i) Preserve a ccpy for his
records, (ii) file the original, which shall evidence payment by the employer
and rsceipt by the emplovee, with the Comnissioner of Lakor within ten days
after payment is made,

Secticn 6. Petition For Specizl Agresment — Reccrds

€.1 Written Petiticn - Any firm, which due to peculiar corditions under
which it must operate, desires authority to maintain reccords in & manner other
than required in Part 4.00, et.seq., or to be relieved of preserving certain
records for the pericd specified herein, may submit a written petition to the
Commissioner setting forth the authority desired and reason thereof.
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6.2 Commissioner Determines Relief Sought - The Commissioner may grant
the authorlty prayeq for if it does not hamper or interfere with the enforcement
of the provisions of the Act; sucn,authorlty, nowever, may pe limited as the

Commissioner determines as requisite, and subject, also, to subseguent revocation.

6.2 Employer Must Comply With Regulaticns During Adjudication Period -
The suomission of a petition or the delay of the Commissioner in acting upcon
sich petition shall not relieve any firm from any obligaticas to comply with
regulations of this Act. However, the Commissicner shall give notice of the
petition with due promptness.

Section 7. Place For Keeping Records

7.1 Records to be Xept ~ Each employver so required shall ksep the
records réduired by these regulaticns safe and accessible at the place cr places
of employment, Or at one or .more established central recorukeeolng offices where
sueh records are customarily maintained. Where the records are rmaintained at a
central recordkeeping office, other than in the place or places of employment,
such records shall be made available within seventy—two hours following written
notice fran the Commissicner. _

7.2 Records to be Open to the Department for Inspeciion - 21l records
of the emplover shall ke open to the Department for inspection, exaninaticn,
copying, Dhotograﬁhlng, or otherwise reproducing, in crder to insure conpllance
with the Act. - - '

Section 8. When Wages Are Payable .

8.1 Wage Payments by Railrcad Companies — Every railrcad company,
authorized to do business by the laws of this State.shall, on or before the
first dav of each month, pay its emplovees the wages earned by them during the
£irst half of the preceding month, ending with the fifteenth day thereof; and on
or before the fifteenth day of each month, pay the employees thereof the wages
earned by them during the last half of thé preceding calendar month.

3.2 Wage Payments by Employers Not Rzilrocads — With the excepticon of
railroad companies, every emplcyer snal1 at least once in every two weeks, pay
at least all weges earned. T

Such wages shall be paid in lawful roney of the United States or checks or money

orders on barks convenient to the place of employment where suitable arrangements

have been made for the cashing of such checks by employees for the full amcunt
of wages..

Section 9. Implcoyee Absent On A Payday

9.1 If.at the time of cayment, any employee-Shall be apgent from his .
regular place of lavor, and shall not receive his wages through a duly author-
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ized representative, he shall be entitled to such payment at any time thereafter
upon the proper paymaster at the place where such wages are usually paid and
where the next pay is due, and the proper mailing in the United States post -
office of such payment in time to reach the usual post office of the emplovee by
the time aforesaid, in the usual course of meils, shall be in compliance with
this regulation.

Section 10. Petiticn For Special Agreement - Pavdays

10.1 Written Petition - Any firm, who due to peculiar conditions under
which it must cperate and upon a compelling showing desires authority to estab-
lish regular paydays less frequently than once in every two wedks as required
in Section 8.2 of these Regulatlons, may submit a written petition to the
Commissicner setting forth the authority desired and reason thereof, provided
that in no event shall the employee be paid in full less frequently than once

each calendar month on a regularly established schedule. At tha time of the
£iling of the petition, the employer shall include with the application a
postage paid envelope addressed to eacdh of the employses. -

10.2 Hearing; Notificaticon of Imployees - The Commissioner sheall hold a

hearing upon any regquest for special agreement. | The employees Qf. the employer. .. _

shall be givefl at least twenty days' notice of the time and place of hearing.

10,3 Commissioner Determines Relief Sought — The Commissioner may grant
the authority for less freguent pavdays upcn a coanpelling showing of cause: such
authority, however, may be limited as the Commissioner determines as requisite,
and subject, also, to sibseguent revocation.

10.4 Firm Most Comply With Regulations During Adjud*catior Pericd =
The submissicn of a petition or the delay of the Commissioner in acting ugon
petition shall not relieve any emplover frém any obligations to comply with
regulaticns of this Act. However, the Commissioner shall give notice of the
petition with due promptness. ' S

Section 11. Assigrment of Wages

11.1 Documents of Assignment - Except as provided in this regulation, or
ctherwise provided by law, nothing will affect the right of an employee to
assign part of his claim against his employer for wages. The employer must have
an assigned authcrization prior to deducting or withhwolding shortages fram an
employee's wages. )

11.2 Exzample of Wage Assignment — The following wage assignment form
shall be considered in presumptive comprliance by the department:
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STATE OF WEST VIRGINIA . .-

CCUNTY OF _
I, (employee) » herby-assign to ___ (creditor)
future wages due me from (employer) in the amount of $ )
which smount due to _ (creditor)  together with the amounts previcusly
assigned totals § . the total amcount due to said creditor by

this and previcus assignments. Three-fourths of my earnings for each pay period
less deductions shall be exempt from 2ll wage assignments. All mvy wages assign-
ments shall be paid in the order of the date I signed them. This assignment

shall be effective for a pericd of one year.

(employee) ]
Taken, sworn.to:and subscribed before me on this the | . , day of.. . . men o
, 18 .
Notary Public
My commission expires _ . , 18 .
Accepted bw ] (endorsement by employer) on this the
day of 7 . . , 19 .

By (employee or emplover}, (title)

County

11.3 mthorized Deducticons Not Requiring Wage Assignment Form

(a) Authorized deductions for amounts required or allowed by law to be
withheld, union or cluk dues, pension plans, payroll savings plans, credit B
unions, charities, or hospitalization or medical insurance shall not be reguired
o be in any prescribed form.

(b) &Any employer who fails, to pay portions of wages in accordance with
properly executed assignment, shall be lizble for an amount &qual to the amount .-

rage 7 _
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such employer failed to pay. The employee shall not be subject to a suit for
reimbursement from a party to whom the enployer improperly §61d the employee s B
wages.

Section 12. Agreements Contra To This Reculation Veid

12.1 It shall bte unlawful for any employer or railrcad coampany to enter
into or make any agreement with any employee for the payvment of any such amployee
otherwise than as provided in this Regulation, except to pay such wages at
shorter intervals than herein provided. Every agreement made in violation of
this regulaticn shall be deemed to be null ard void.

Section 13. Employee Separated From Payrcll Before Pavday

13.1 Discharge - An emplcoyes who 1s discharged shall pe paid all wages
including fringe benefits within seventy-two hours of the employee's £inal hour
of employment.

13.2 Resignation - 2An employee who quits or resigns shall be paid all
wages, including fringe benefits, no later than the next T'egular payday, either
through the regular pay channels or by mall if requested oy the employee. If
__the emploves gives apwleast_ope;pay,perﬁod s notice of dntention to.guit computed oo
from the last moment of employment, the employer shall at the time of quitting
pay all wages, including fringe benefiis due the employee.

13.3 ILay~Cff - An employee who is laid off shall be paid all wages not
later than the next regular payday through regular pay chammels or by mall if
requested.

13.4 sStrike or Labor Dispute — An employee who is on strike or otherwise -
susperdad as a result ¢f a labor dispute, shall be paid 21l wages not later than
the next regular payday through regular pay channels. If the enployee so
requests at least twenty-four hours before the last hour of ewployment befora an
impending strike or laber dispute, all accrued benefits shall accompany the
payment of wages and fringe benefits, and shall be mailed or otherwise delivered
to the emplovee. o

13.5 Recovery of Employee - An employee may recover, in addition to the
regular wages and fringe benefits, an amcunt egqual to his wages without renderirg
any service therefor, for each day the employer is in default, up to thirty
days. The payment of wages improperly withheld does not cure the default for
that pericd the employer was in default.

Secticn 14, Notificaticon To Employees, Records Maintained By Emplovers, Angd
Posting of Notices Required .

14.1 DMNotification of Employers; Pay - All employers shall at the time of
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hire notify thelr employees in terms of hour, day, month or year, including the
tern of employment, in writing of the rate of pay, overtime rate, fringe henefits )
amount and method of computing fringe benefits, and of the day, hour and place I
of payment. Any changss in such rate, time, term, or place shall be furnished
to employees in writing or by rosted notice in a place or places where all
employeas would doserve it on a daily basis at least one ful1 pay period prior
to the effective date ©f such charge.

14.2 Records of Deducticns - The employer shall furnish to each em—
ployee an itemized statement of wages to include hourly rate, overtime rate,
bonus, ard incentive pay, plus the amount deducted from the employee's pay,
including the amount and authority for which monies were deducted {e.g., with-
holding tax, state taxes, FICA, union dues, wage assigrment, etc.).

14.3 Rbstract of Wage Act — The following abstract of the act shall be
posted in a place accessible to all employees:

This emplioyer is required to:

1. Have a payday at least once every two weeks (except railrocad
campanies - semimonthly). i

2. Pay in money, or in check or money orders on banks convenient to the
place of work where arrangements have bezil made for caghing.

2. On discharge, pay all wages, including fringe benefits, within
seventy-two hours of the last hour of employment.

4, On guitting, pay all wages, 1nclud1pc frmge benefits, at the
regular payday (except if one pay peéricd's notice is given by the employee, all
wages including frirge Benefits must be pald at the time of quitting).

5. On lay-ofif or strike, pay all wages, including fringe benefits at
the next regular payday (except if reguested by the employee, all wages including
fringe benefits must be paid by mail}.

6. l\otlfy his employees in writing at the time of hiring of the rate of
pay and of the day, hour arnd place of pa.y*‘zent and thereafter of any changes.

7. Make known to all his employzes in writing or by accessible posted
notice all employment practices, and pOllCleS w1tn regard o vacation pay, sick
pay, and other fringe benefits.

8. Turnish each employse with an itemized statement of deductions mede
from his wagés for eacdh pay period.
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Employers engaged in comstruction work, or the severance, production or transpor-
tation {exclding railrcads ard water transporters) of minerals, must have
denonstrated the ability to pay 21l wages and fringe benefits due employees, or
must have posted a bond securing payment.

This employer may nct:

1. Bell to any employee goeods or suppTIes at prices higher than the
current market value. i

2. Deduct more than 25% of an employee's earnings under a wage assign-
ment (excluding amounts requlrea by law to be,w1;hheld, union dues, club dues,
pension plans, payrcll savings plans, credlt anlons, charties and hospitaliza-
tion and medical insurance).

3. 'Take a wage assignment unless 1t 1s notarized, specifies the total ‘
amount due, states that three-fourths of the wages are exempt, and contains the o
written acceptance of the emploves.

4. Refuse tc pay a deceased employee's relatives, wages owing up to
$800. - : o _ .

- wemmemee -5 - Refuse.to-pay the wages.oi-the en::lcrjees of his subeoniracior wWao . e e
has failed to p&y his enployees.

Section 15. Collection Of Wages Due Through Action By The Commissicner

15.1 Action By The Commissioner - Pursuant to the Act, the Comnissiconer
or his desigpated represewtative, upon the regquest of any person whose wages
have not been paid in accordance with the law, may brlpg any legal acticn
necessary to collect such <¢laim.

15.2 Reguest By Cleaimant To Be In Writing =~ Reqguest for the assistance
of the Commissioner shall be made upon the forms as provided by the Commissioner.

Section 16. EBonding Procedures . .

16.1 Generzl - Surety, collateral, and escrow bonds, afd irrevocable
letters of credit as defined in Section 2.5 of these Qegulatlons, are the only
type ponding documents authorlzed by the Code.

16.2 Corresgondence Relating to Bords -~ Certified meil, return receipt
requested, will be utilized for all correspondence pertaining to bonds or re—
quested actions pertaining to bonds including applications for waivers.

16.3 Procedures For Bonds -
(2) The Commissioner will forward to the employer evidence and/or
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receipt of the bonding document and file such evidence and/or receipt with
the clerk of the counby conm1551on in the county in wn1dh the emplcyer operates
said business. -

(b) After receipt of the bord by the employer, the employer will comply
with requirements of 21-5-14(f) of the Code. The number of additicnal copies of
bonding evidence may be reproduced by the employer to meet the prescrlbed
posting reguirements of the Code.

16.4 Waiver of Bonding Reguirements

(2) The Commissioner wil may waive the bonding requirements of this
section upon his determination that an emplover is of sufficient financial
respon51blllty to pay wages and fringe benefifs eniy-im the most-exceptienal
eircamataness. In nc event will the Commissioner be ccmpelled £o issue a
waiver. aApplicaticm £or waiver-will be-aecepited enty-frcm £irms whe have-been
éoirg Business in-amokher-state-for-a- —pex*cé sf-axcecdirg-five eomsecytive
years preceding ®he dake—of agplicat‘Oﬁ Applications from sueh firms requesting
a waiver will be accept&l enzy if accompanied by notarized financial documenta-
tion in the form of financial statements presented in accordance with generally
accepted accounting principals and will include: (1) a balance sheet
[Statemant of financial positionl, (2) statement of revenues/expenses and
(3) statement of change in financial position, arnd (4) related notes of
financial disclosure. All such financial statements must cover two oceraglng
vears. All jolnt venture cperations shall be subject to the bonding pro-
visions, if not in business for five years, unliess waiver is achieved by the
principal parties of tne joint venture through waiver application approval
by the camissioner of labor.

(b) Walvers will be granted for a period of six consecutive months.
Inspections will be conducted by the Commissioner and where Zound that a firm is
failing to mainfain a scund financial responsibility, the waiver will be withdrawn
ard the firm mast furnish bond for wages and benefits pursuant to §21-5-14(a),
of the Code. '

16.5 Claim For Wages Agalﬂst A Bord ~ When a claim for wages against an
employer who has posted a bond is made, the CommlsSIOner will cause an 1nvestlga—
tion of the employer's payroll recCrds and have them submitted for his review |
and determination of wages. He will then have certification of the wages ) |
prepared and present same to the bcndlpg company or the State Treasurer for
payment of said wages. o

16.6 Terminatidn of Bond - As prescribed by §21-5-14(g) of the Code, ard
utilizing the prccedures of Section 16.2, bonds may be terminated only when all
requirements cited in the Code are met by the firms.
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16.7 Contractors and Subcontractors to Notify Camnissicner — It shall -
be the duty of a prime contractor to notify the commissioner within 10 days
next fcllowing of all contract or subcontract agreements entered into with an
employer and such contract or subcontract tontemplates the performance of
construction work or the severance, rroduction or transportation of minerals
as provided in $21-5-16 of the West Virginia Code.

The notification shall include: (1) employees name, (2) location
of Job site, ard (3) emplovers principal business locaticn. Said prime con—
tractor shall continue to idemntify specific contractis ard subcontracis at
eacn jcphsite in behalf of said principal contractor.

Section 17. 2Amendments to Regulaticons

17.1 Written Petition To Commissioner — Any person wishing a revisieon of
ary of these Regulaticns may submit to the Commissicner a written petiticn
setting forth the charges desired and the reascns for proposing them.

17.2 Hearing On Petition - The Commissioner, ucon inspection of the
petition, and believing that the grounds are reasonable, may schedule a hearing
with due notice to interested perscns, or make other provisions for affording
e iz erested persons. an.cprorhmity £o.- presenu_daka ~Views and.arguments.relating o e
to any procosed changes.
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