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2. Zxplapatizn of bcve estimatas: _

The estimates are based on the assumption of an increased insgpection
gtaff to monitor and 2ducate the regulated community on groundwater
pretection activities. The persomal services estipats is for 2
addicional field inspectors:and 1 additciomal clerigal person. Current
expense sstimates ars Ior travel expenses.

3. hlectives o thess rules:

™ .- . A e C . . .

Lde opjective of this rule is to racogniza regulations ‘'that are
protective of groundwater, establish program and policv that is oro-
protective of groundwater, establish powers and autharitv of the
cemmissioner to be protactive of groaundwater and ra agtahlish

a proceéure and process to assess penalties for persons violatinme
regulations that are protective of groundwatar. -
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4. Zxplanaticon of Cvarall Sconcmbie ITmact Qf Prooesad Rile.
A. Eoonomic Impacs on Skats Goversmens.

As groundwater protectionm programs smerge the costs to various
state agencies will be sgignificant. Bulk pesticide storage sites
and non-bulk permanent operation areas will need to be built or
upgraded. .0One such site at a state owned golf course cost $65,000.00
apnroxlmatelv 3_years a%b
3. Zoonommic Ifpact on Political Sumdivisions: Specific Industees;

SDa;__c’;:mnszL.czzumr . )
The costs to political sub-divisions will be similar to those of
various state agencies and can be significant. Specific industrias
that will be impacted are the agriculturazal community, golf courses
and pesticide application flrms.

Q. Z=cnemic Inpact an Citizens/Pubiic at ‘arsa.
The cost of goods and services can be expected to increase. Public

service may decrease due to the need to divert Ziscal dollars to.
comply with groundwater protaction measures.

Natas June 5, 1992 S
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DATE:

TO:

FROM:

Septamber 15, 1992 . -

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

Barbara J. S8mith, Director of Compliance, WV Dept. of Agriculture

LEGISLATIVE RULE TITLE: General Groundwater Protection Rules for Pesticides

1. Authorizing statute(s) eitation  19-162-4 and 20-IM-5-C

Date filed in State Register with Notice of Hearing:

June 5, 1992

What other notice, including advertising, did you give
of the hearing? .

Notice sent to all licensed pesticide businesses; all pesticide dealers:

Class I Legal &1 in Charleston Dally Mail and Morgantown Deminion Post;

press release to all state newspapers; ChemLawn, Columbus, Chio fjﬁzf&”ﬂfﬁghf

Date of hearing(s): July 28, 1992, Charleston

July 24, 1892, Morgantown

Attach list of persons who appeared at hearing, comments
received, amendments, reascns for amendments.

Attached X No comments received

Date you filed in State Register the agencey approved
proposed Legislative Rule follewing public hearing:
(be exact) '

September 15, 1892

Name and phone number(s) cf agency person(s) to contact
for additional information:

Robert Frame, 558-22039

Barbara Smith, 558-2226




3. If the statute under which you promulgated the submitted
rules reguires gertain findings and determinations to be
made as a condition precedent to their promulgation:

a. Give the date upen which you filed in the State
Register a notice of the time and place of 2
hearing for the taking of evidence and a general
deseription of the issues to be decided.

b. Date of hearing:

c. On what date did ycu fille in the State Register the
findings and determinations required together with
the reasons therefor?

d. Attach findings and determinations and reasons:

Attached




TITLE 61, SERIES 12G
GENERAL GROUNDWATER PROTECTION RULES FOR PESTICIDES

Summary and Description of the rule

This rule establishes the guidance and best management
practices for the transportation, storage and use of pesticides.
This rule relates all relevant pesticide rules to the Groundwater
Protection Act and establishes the powers and dutles of the
commissioner of agriculture for the enforcement of the pesticide
rules relevant to the protecticn of groundwater.

Clrcumstances requiring this rule

This rule is required to comply with the mandates of the
Groundwater Protecticon Act which states that the Department of
Agriculture is the groundwater protection agency for the use and
application of pesticides.




TITLE 61
LEGISLATIVE RULE
STATE DEPARTMENT OF AGRICULTURE

SERIES 12-G

Title: GENERAL GROUNDWATER PROTECTION RULES FOR PESTICIDES
§61-12G-1 General.

1.1. Scope - This rule establishes the guidance and best
management practices for the transportation, storage and use of
pesticides to prevent, minimize or mitigate the entry of
pesticides into groundwater.

1.2. Authority - Code ¢f West Virginia 19-16A-4-6(N)} and 20-
S5M-5-c. ' '

1.3. Filling Date -
1.4. Effective Date -
1.5, This is a new legislative rule.

§61-12G-2. Incorporation by Reference.

2.1. The following rules are protective of groundwater or
have components that are protective of groundwater. These
documents are adopted in their entirety:

2.1.a. Certified Pesticide Applicator Rules, WVE1CSR 12A
et seq. -

2.1.b. Licensing of Pesticide Business, WV61CSR 12B et
seq.

2.1.c. Wwood Destroying Insect Treatment Standards
WV61CSR 12C et seq.

2.1.d. Regulations Governing the Aerial Applicaticn of
Herbicides to Rights of Way, WV61CSR 12D et seq.

2.1l.e. Bulk Pesticide Operational Rules, WV61CSR 12H et
seq.

2.1.f. Non-bulk Pesticide Rules for Permanent
Operational Areas WV61CSR 12I et seq.




2.1l.g. Generic State Management Plan for Pesticides and
Fertilizers (latest version) WV61CSR 22 et seg.

2.1.h. Best Management Practices at Temporary
Operational areas for Non-bulk Pesticide Mixing and Loading
Leocations, WV6ICSR 222 et seq.

361-12G-3. ‘Definitions.

3.1. The definitions used in West Virginia Code 19-16A-1
et seg. and the regulations adopted thereunder shall apply tc these
regulations unless otherwise defined in this regulation.

3.2. "Best Management Practlces" means activities,
procedures and practices to prevent or remedy the introduction of
pesticide or pesticide residues intec groundwater to the extent
technically feasibkble and economically possible. Best Management
Practices for pesticides are designed to maintain our homes and
public health, prevent the disruption of energy, enhance the safety
of our highways and assure the gquality and quantity of our supply
of food and fiber and at the same time to maintain the health and
long-term productivity of the environment.

3.3 "Bulk Pesticide" means any registered pesticide
which is transported or held in an individual container in
undivided quantities of greater than fifty-five (53) U.S. gallons
liquid measure or one hundred (1CG0) pounds net dry weight. Such
term does not apply to those pesticides packaged in containers
approved by the U.S. Department of Transpcritation for interstate
transportation.

3.4. "Chemigation" means the applicaticn of pesticides
by an irrigation system.

3.5 "Non-bulk pesticide" means any liquid or non-liquid
pesticides distributed, scld, offered for sale, packaged or
repackaged in containers of fifty-five (55) U.S. gallons or less
liquid or one hundred (100) pounds or less net dry weight and
includes all pesticides not meeting the definition of bulk
pesticides.

3.6 "Non-point source" means a diffuse source of
chemicals resulting from activities over a relatively large area,
the effects of which must normally be addressed by a management or
conservation practice.

3.7 "Operaticnal Area" means an area or areas at a
pesticide storage facility where pesticides are transferred,
loaded, unlocaded, mixed or where pesticides are cleaned or washed
from application eguipment, storage containers or transportation
equipment. oo R




3.8 "Point Scurce" means a source of chemicals resulting
from an activity over a small area and generally is limited to
mixing, loading and storage sites.

3.9 ‘'"Temporary Operaticnal Area" means an operational
area that is not a permanent operational area. A temporary
operaticnal area does not include the operational area activities
carried cut within the field or site of application provided these
activities occur no more than three times per calendar year at the
same location for a period nect exceeding 36 hours total and does
not include the area in and around a private dwelling where a
resident of that dwelling is conducting incidental activities
associated with pesticide use in and around such dwelling that
otherwise falls within the scope and definition of an operaticnal
area.

3.10 '"wWater quality standards" means the standards of
purity and quality promulgated by the State Water Resources Board.

861-12G-4. Program and Policy Statements.

4,1, The commissicner finds that the current knowledge of the
soils of the state and the leaching of many of the active
ingredients found in pesticides is, in many instances, not
sufficient to allow for the develcopment of statewide mandatory use
and application practices that are different from the directions
for use found on pesticide product labels as registered by the U.S.
Environmental Protecticn Agency or the commissiconer for use in this
state. -

4.2, The commissioner encourages the use of voluntary best
management pra¢tices promulgated by rules that he believes will be
effective in the protection of the groundwaters of the state.

4.3. The commissioner will encourage the education of all
users of pesticides so that they have the knowledge and technical
means to respond independently and voluntarily in addressing
environmental concerns. The commissioner will encourage the
development of training and educational programs £for persons who
make recommendations for the applicaticn of pesticides and for the
persons who apply pesticides.

4.4. The commissioner reserves the right to develop mandatory
chemical management plans either chemical specific or generic in
nature by rule for the storage and use of pesticides when wvalid
predictive technology or wvalid groundwater data indicates that
pesticides are contaminating the groundwaters of the state and when
technology develops te¢ indicate the mandatory best management
practices will be effective in the protection cof groundwater.

4.5. The commissioner will take action to promulgate rules to
make some or all of the voluntary best management practices
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mandatory in a portion or all of the state when the monitoring
program Indicates that the concentrations of residues frcm
pesticides in groundwater are increasing beyond background levels
established by monitoring programs or cother valid data shows that
concentrations exceeding the water quality standards have occurred,
When methodelogy or technology results in the ability to detect
lower concentrations, the commissioner shall utilize the new data
in evaluating groundwater guality and establishing new background
levels as apprepriate. The commissioner will utilize data averaged
from at least four samples over a one year period to determine 1if
the water guality standards have been exceeded or there is a trend
cf increasing concentrations of pesticide residues.

4.6 The commissioner will review the veoluntary and mandatory
programs every 5 vyears to determine the effectiveness of the
programs and will effect change in the programs if the wveluntary
and/or mandatory programs are not effective or if the current best
available technelogy needs to be incorperated into these programs.

4.7, Activities conducted in this state, if consistent with
the voluntary cor mandatory practices outlined in this rule, shall
be entitled to a rebuttable presumption that the activity is
reasonable and does not constitute & hazard to groundwater. .If
such activity is conducted in conformity with federal and state
laws and regulaticns, it is presumed to be an activity what is not
adversely affecting the public health and safety. However, a
person whe alters groundwater gquality or character shall be liable
if the alteration was negligent, reckless or intentional.

§61-12G-5, Powers and Duties of the Commissicner
5.1 The commissioner has the power and authority to:

5.1.a. enter and inspect during reasonable business
hours, any location where pesticides are manufactured, distributed,
transported, stored or used, and where records relating to the
storage, manufacture, distribution, shipment, labeling or use of
resticides are kept;

5.1.b. cccrdinate the sampling and inspection program
with all other groundwater regulatory agencies within the framework
cf the Division of Natural Resources state groundwater management
strategy and their rules relating to the monitoring and analysis of
greundwater;

5.1.¢c. utilize the Division of Natural Resources data
management system for data on groundwater;

5.1.d. -to notify the well owner of the situation,
conduct a study to determine the cause of the contaminaticon, and
assess remediation options for the situation, i1If contamination is
predicted or 1if known to be occurring due to the residues of
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pesticides;

5.1.e. share data with other appropriate agencies for
thelr evaluation and further investigation;

5.1.fL. promote the pretection of groundwater from
pesticides through public education programs;

5.1l.g. encourage, participate in or conduct or cause tc
be conducted studies on the environmental impact of the use of
pesticides on the groundwaters of +this state as well as
ecologically and economically sound pesticide use and application
practices;

5.1.h. take action in the shortest reasonable time to
revise this rule when these veoluntary best management practices are
found to be inadequate to protect the groundwater in this state
from contamination with residues of pesticides that affect the
present and future beneficial use of the groundwaters of this state
when such data is found to be valid and relevant to the conditions
found in this state;

5.1.1. cecllect and expend monies as provided under West
Virginia code 20-5M-1 et seq. and rules for Groundwater Protection
Fees, WV47CSR 55.

5.1.7. cooperate and enter into agreements with
governmental agencies of this state or other states, agencies of
the federal government and £foreign governments and private
associations or entitles in corder to carry out the purpose and
provisions of this rule;

5.1.k. make reports and recommendations to the
Groundwater Ccordinating Committee or to the legislature as needed
to further the protection of groundwaters in this state;

5.1.1. maintain a testing laboratory or to contract with
other laboratcries for the testing of pesticides or pesticide
residues;

5.1.m. conduct hearings as provided by this rule;

5.1.n. assess civil penalties, negotiate agreements and
refer violations to a court of competent jurisdiction;

5.1.0. obtain court crders directing any person refusing
to submit to inspection, sampling or auditing to submit;

5.1.p. issue orders requiring compliance with these
rules; and

5.1.g. promulgate additional regulations as necessary to
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protect groundwater within statutory mandates that may include but
not be limited to permitting, licensing and certification, facility
design, operational management, closure, remediation and monitoring
of water guality.

§61-12G-6. Protection of groundwater from point sources.

6.1, Any person storing bulk pesticides in undivided
gquantities in excess of 300 U.S. gallons ligquid or one hundred
(100) pounds dry weight for more than thirty (30) consecutive days
per year shall comply with the Bulk Pesticide Operational Rules
(WVEICSR 12H) in addition to these rules.

6.2. Any person maintaining a permanent operational area
where either concentrate or diluted pesticides in excess of 300
U.S. gallons of liquid or 3,000 pounds of net dry welight are

ransferred, loaded, unloaded, mixed, repackaged, refilled, or
cleaned, washed or rinsed from containers or application eguipment
over a 30 day period either consecutive or cumulative during a
calendar year shall comply with the Non-bulk Pesticide Rules for
Permanent Operaticnal Areas (WV6lCSR 12I) in addition to these
rules.

6.3. Any person maintaining a temporary operaticnal area
where non-bulk guantities o¢of pesticides are stored, handled,
transferred between containers, including application egquipment,
loaded, unloaded, mizxed, repackaged, refilled or where pesticides
are cleaned, washed, or rinsed from ceontainers, or applicaticn,
handliing, storage or transportation equipment shall consult or
review the practices contained in Best Management Practices at
Temporary Operaticnal Areas for Non-bulk Pesticide Mizxing and
Loading Locaticns (WVB1CSR 224).

6.4, Other point scurce management practices, voluntary
and/or mandatory are reserved.

§61-12G-7. Protection of groundwater from non-point sources.

7.1 Any person who applies pesticides shall use them in
accordance with their 1labeling as accepted by the TU.S.
Environmental Protection Agency or as registered by the
commissioner or subject to any restrictions, modifications or as
crdered by the commissioner when necessary to protect groundwater
in this state or portions of this state.

7.2, Any person applying pesticides classified as "restricted
use pesticides" by either the U.S. Environmental Protection Agency
or the commissioner or who commercially applies pesticides shall
comply with the rules for Certified Pesticide Applicatcors (WVE1CSR
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12A) and/or the rules for the Licensing of Pesticide Business
(WV61CSR 12B) as applicable to their operation.

7.3 Cther non-point source management practices, wvoluntery
and/or mandatory are reserved.

§61-12G-8. Hearings.

8.1. The commissioner will offer a person an opportunity for
an informal hearing prior to issuing an crder in all cases except
where the protection of the public health requires immediate action
to protect groundwaters in this state.

§61-12G-9., Civil and criminal penalties.

9.1. When determining the assessment of civil or criminal
penalties under the provisions in West Virginia Code 19-16A-1 et
seqgq. or 20-5M-1 et seg., the commissioner shall consider the
following factors in determining the unreascnableness of any harm
referred to in this rule. Such factors shall include, but not be
limited to the burden of fairness of requiring a person to bear the
loss, the causing of harm in the conduct of reascnable activities
utilizing practices conducted in conformity with federal and state
laws and regulations, and activities that were conducted in a
negligent, reckless or intentional manner.

§61-12G-10. Remediation.

10.1. The commissioner has the authority to order persons
to «conduct remedial actions when issuing an order. The
commissicner will;

10.1.a. encourage agreements for investigation and
cleanups in appropriate cased;

10.1.b. use permanent solutions to the maximum extent
practical to correct groundwater contamination where possible;

10.1.¢. not allow for the dilution and dispersion of the
contaminant if active remedial measures and technically and
economically feasible; and

10.1.d. specify which parameters will be tested in a
meonitoring program in order to demonstrate contrel and
containment. ' ' :




West Virginia
Holstein Assomatzon \QC oot

WMz, Cathy Britves, Secretary/Treasurer

620 Adalinae Avenuc

{304) 296~5028
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Morgantown, WV 26305
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The Honcorable Clsve Benedict
Commisslsner of Agriculturs

wegt Virginla Depariment of Ascigul ture
1800 Kanawha BRlveg, ., East

Charfeston., WY 25305

Dear Comrismioner Densalcet:

At cur last poara of dirsctor= meetlng Jtevs Hannah, Executive
Sseretary, WY Farm Bureau, spcke to us apout the following propocsed
leglistlation:

General Groundwater Proisction Ruiss for
Fertllizer and Manures

Title &l Fearlies A

Title €} = Seriss 83 =~ Primary and Secondary Centalinment of
Fertilizers

'

Title &1 - Series {2H Buik Pesticldes Qperaticonal Rules

Non~RBulk Pesticide Rules for Permanent
Creratian Areas

Title 81 =~ Serlias 121

Title 8} - Seriem |26 - General Groundwatsr Protecilsn Rules £
Pegticides

Titis 8 - Seriesg 22 -~ Best Management Practicves for Temperary
_Dperaticnal Areas of Non-Bulk Festlcldes
Mr. HaAnnah supplied um with & sopy of theses reguliations and [
understans the aeadline £for comnenis on these regulations ls July
Aoen,

We Dismcussed the sognomic !mpact these rogulatlons would have on the
saoriculitural industiry as well a= state and local government.
Consicdering the fallicwing found in the Ezonomlec Impact Statement of
Title 6, Serles SB « Primary ang Secondary Contalinment of
Faprtlllzers: "As thers |8 ne svidence that fertlllzers are a2 major, or
miner. paliutant of grouncdwater there can be no zalsulaticn of the
peneflts tA the present and future users of groundwWalier dus te the
impact of theme rules, we fee! adeguates study must be done fta
detsrmine the €[iRanclal lmpact tnese regulations wll! haeazve on
ingividuals, companles, state, county, andd local govermment,




Mr. Hannah has commentesd on specifle parts of cach mropased .
legimiation and we trust you wlll view thooe comhents favorably. We
ars concerned about the sconomie impact upon the dalry lnaustry whi
im ajrmadcy Sverpurganed witn oxpenges and wlth low mlik prices. We
aporaciate the efforts of the WY Farm Bursay o reflect the sonoernm
af the agrizulturs industcy In this atatse,

Sincerely,

lvan McCombs
Preesident




West Virginia Farm Bureau | --30°

J

Member of American F:a-rm Bureau Federation

! 1 Red Rock Road, Buckhannon, WV 26201
304/472-2080

e peell the mose when

ree pull topether”

July 27, 1892

DECEIVE
The Honorable Cleve Benedict ] :[L

f
Commiszssioner of Agriculture | M 29 1ag? ’}i'
West Virginia Department of Agriculture j
1900 Kanawha Blvd., East : Y
Charleston, WV 25305 j

Copies Sani ot

RE: COMMENTS ON PROPOSED REGULATIONS s Branda \’\Gx?%

' . S\"\ \* \'\
Title 81 - Series 6A — General Groundwater Protection Ej&ﬁ«bar:k
Rules for Fertilizer and Manures -\

Title 81 — Series 8B - Primary and Seccndary
Contalnment of Fertilizers

' Title Bl - Series 12E - Bulk Pesticides Cperaticnal Rules

Title 81 - Series 12I - Non-Bulk Pesticide Rules
for Permanent Operation Areas

Title 61 — Series 12G — General Groundwater Protection
Rules for Pesticides

Title B8] — Series 22A - Best Management Practices
for Temporary Cperational Areas of Non—-Bulk Pesticides

Title Bl - Series 22 — Generic State Management Flan for Pesticides
and Fertilizers in Groundwater

Dear Commissicner Benedict:

This is to respectfully comment on the proposed above-cited rules as
they pertain to agriculture in West Virginia.

First, we would like to make scme general comments on the regulations.

While we appreciate your decision to fully comply with the Groundwater
Protection Act particularly 20-5M-5{c) which requires the varicus agen-— -
cies and departments +to promulgate rules as they may be necessary to
implement the authority granted them, we feel that the regulations filed

by your department exceed the intent of the law.

We can certainly understand your desire to take the lead on this impor—
tant issue; but we believe that it will be difficult to implement some of
these regulations until the Water Rescurces Board establishes standards
as provided in 20-3M-8(a){2). Obviously, there is chronological ambigu-
ity in the statute.




Honorable Cleve Benedict
Commissioner of Agriculture
Page -Z-

We are alse very concerned with the economic impact these regulatiouns
will have on the agricultural industry as well as state and local gov—
ernment. In several instances, the impact is not clear, however "sig—
nificant™. :

Given the scope and impact of these regulations, adegquate study must be
done to determine as nearly as possible the finapcial impact these reg-
ulations will have on individuals, companies, state, county and local
government.
The Groundwater Protection Act capped fees at 31 million and therefore
did not intend to expand the cost to citizens, businesses and govern—
ment.

We ccompliment you on  the approach that was used in the Generic State
Management Plan for Pesticides and Fertilizer in Groundwater. We feel
these regulations comply with the law, particularly 20-3M-8{c)} (1) thru
{(8), where voluntary cooperation is encouraged, to conduct studies,
research, experiments, demonstrations, and to develop public educa-—
tion programs.

Following are the specific comments on each set of Regulations:

Title 61 — Series BA -~ Groundwater Protection
Rules for Fertilizer and Manures

The fiscal note provides for an expenditure of $28,000 by the Department
of Agriculture. Since the =euthority cited is 20-5M, we believe that
these expenditures should be included in the Groundwater Protection Act
Fee Schedule Regulations 47-CSR~55 which have been filed as smergency
regulations by the Department of Natural Resources, and not taken out of
the depariment’s budget.

We are also very concerned about the economic impact on those farms that
need to install manure holding facilities. The projected costs
range from $12,000 o $100,000 with additional auxiliary equipment
cost of $20,000 to $50,0C0. This could put some farms out of business.
We would suggest that an in depth study be made cn sach site to deter—
mine if alternative methods are available.

We concur with your assessment that the impact on the agricultural com-
munity by using Best Management Practices will be low. However, we
believe it will take an extensive education program by the Depariment of
Agriculture, the Cooperative Extension Service and Scil. Conservaticon
Service. The West Virginia Farm Bureau is willing to provide any
assistance that we can in this matter.




Honorable Cleve Benedict
Commissioner of Agriculture
Page —3- -

61-6A—5 Protection of Groundwater from Point Source

5.3 and 8.3a — We recommend that these two sub—sections be deleted. We
feel that sections 6.2 and 6.2a adequately cover those areas that are
most likely to cause pelluticen. The descripticon in 5.3 and 6.3a are
vague and leaves roem for different interpretation by different people.
These items would best be covered under veluntary best management prac—
tices. : . - :

8.47- It is recommended that this sub—section be deleted. This state—
ment is unclear. It is very difficult to determine the volume of manure
that would be produced. It is also unclear as to what time Tframe is
covered. Again, this item would best be covered under voluntary best
management practices.

€.5 thru 8.11 — It is recommended that these sub-sections be deleted.
These are generally considered to be non-peint source and not point
source. Again, we feel these areas would best be addressed under the
voluntary best management program.

81-6A~7 — Protection of Groundwater from Non—Point Sources

7.1 thru 7.3¢ - It is recommended that these sub—sections be deleted and
replaced by reference te the Soil Conservation Service Technical Guide.

The 3CS manual provides a complete list of Best Management Practices.
The BMP are developed so that they may be used for site specific loca-
tions.

The SCS also updates this manusl as new technelogy is developed.

We believe that if the manual is referenced rather than listing a few of
the items that are listed in the regulations, the farm community and the
environment will be better served.

Title 61~ Series 6B — Primary and Secondary
Contaimment of Fertilizers

Fiscal note — Again, we point out that 3if the regulations are being
promulgated under the authority of Groundwater Frotection Act, funds
should come from that act and not from the budget of the Department of
Agriculture.

Econcmic Impact - We are very concerned with the "very high" impact
these regulaticns will have on the agricultural industry.

The 880,000 to 150,000 cost that retail firms will be required te spend
is a considerable .investment. If these firms do spend this kind of
money, we believe that the cost of fertilizer to farmers will increase
more than the $10-$20 that has been projected. Southern States
Co—op projects $75/Ton if the capitol costs are amortized over a 10 yr.
period.




Honorable Cleve Benedict
Commissioner of Agriculture
Page —d- -

The other alternative that these businesses have is to not mzke the
expenditure and not provide the service teo farmers. If +this happens,
farmers may need %o purchase fertilizer from cut—ef-state, incurring
additional transpertation cost and terrific inconvenience.

As is pointed out in the Economic Impact Statement, "As there 1is 1o
evidence that fertilizers are a major, or minor, pollutant of groundwater
there can be no calculation of the benefits to the present and future
users of groundwater due to the impact of these rules.”" We, therefore,
racommend that these regulations be withdrawn until:

1. The Division of Natural Resources develops a central groundwater
data management system, as provided in 20-5M-8(a) (2).

2. The Department of Agriculture develeops procedures +to identify cur—
rently unknown farmers and firms that will be affected by these regula-

tions.

3. The Departﬁent of Agriculture develops a procedure to determine an
accurate estipate of the cost to farmers and firms for the installation
of the facilities required. -

Title 81 — Series 12H - Bulk Pesticide Operatiornal Rules

61-12-H-2 Definitions — 2.7 Recommends changing the definition of dis-
charge to mean any spill, etec. outside of the secondary containment
area. The purpose of the secondary containment is to present such
"apills" from escaping.

Title 61 — Series 12T — Non—-Bulk Pesticide Rules
for Permanent Operaticnal Areas

Fiscal XNote: The Groundwater Protection Act Fee Schedule establishes

$75,000 from the Department of Agriculture for pesticides. These regu~
lations as well as Series 126G indicate that 75,000 will be needed for

each 12T and 12G.

We do not believe that the extra $75,000 should come from the Department
of Agriculture’s general funds.

Econcmic Impact on State Government

One must ask the question, "With the state in dire eccnomic times and no
indication that pesticides have contaminated groundwater, is the cost
benefit ratioc justified?”

Economical Impact on Political Subdivisions

Specific Industries and Groups of Citizens (Same as above.)




Heonorable Cleve Benadict
Commissioner of Agriculture
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Econcmic Impact on Citizens/Public at Large

With an estimated total cost of implementation these regulations at
$11,520,000 =nd the statement that "these costs would cause some small
businesses to cleose"”, we respectfully reguest that these regulations ke
withdrawn.

We do not believe that it was ever the intent of the ILegislature in
passing the Groundwater Act to put people out of business, especially
whenr there has been no indication that a problem exists.

Title 81-12G - Genmeral Groundwater Protection
Rules for Pesticides

Fiscal Note: §75,000 - We recommend that this money come from the
Groundwater Protecticon Act Fees.

We totally agree with the program and policy statement listed in
51-12G~4.1 thru 4.4.

We would encourage the Department of Agriculture in Cooperaticn with
other State and Federal Agencies to develop an aggressive education
program on the use of Best Management Practices.

As stated in 4.4, we also agree that other steps may be necessary, but
only after "valid predictive technology or valid groundwater date indi-
cates that pesticides are contaminating the groundwater of the state and
when technolegy develops to indicate the mandatory best mnanagement
practices will be effective in the protection of groundwater”.

Title B1. .~ Series 22A — Best Management Practices for Temporary (per—
ational Areas of Nen—bulk Pesticides

In general, these regulations are satisfactery. However, we are some—
what concerned by the lack of infermation that the department has on the
number of sites that will be affected. Again, an educational program
would be most heneficial. - :

Title 61 — Series 22 — Generic State Management Plan
for Pesticides and Fertilizer in Groundwater

Fiscal Note: $75,000 as stated previcusly, there is conly a teotal of
$75,000 in the Groundwater Protection Act Fee Schedule for use by the
Department of Agriculture.

General Comments: It is ou¥ belief that it is this type of regulations
that was intended by the Legislature. That is to say, prior to adopting
other very costly regulations, one must first put in place an educa-
ticnal program, provide for an assessment and planning phase mandated
in B81-22-8 and establish a monitoring program as mandated in 61-22-11.




Honorable Cleve Benedict
Commissicner of Agriculture
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In summary, we feel that the regulations are chroneclogically net pos-
sible to implement at this time. If other agencies have not performed
their statutory responsibility then these agencies should be held
accountable for such non performance.

The 13,000 member West Virginia Farm Bureau considers itself and its
individual members to be very envircmmentally responsible and our com—
ments sheuld be construed as constructive criticism. We trust vwou
and your agency will view these comments favorably.

Sincerely,

Richard S. {(Steve) Hannah
Executive Secretary

RSH/vg




SIERRA CLUB

P Q. Box 4142
Morgantown, WV 26504

July 23, 1992

Barbara Smith

Compliance Division

West Virginia Dept. of Agriculture
1900 Ranawha Blvd., East
Charleston, WV 253053

Dear Ms. Smith:

I am submitting the following comments regarding the
propesed groundwater resgulatlons on behalf of the West Virginlia
Chapter of the Sierra Cluk. We have long advocated strong
groundwater protection Iegislation for West Virginia and are
strong supporters of West Virglnla's Groundwater Protection Act
of 19%81.. Thus 1t i1s dissappcinting to sse such weak and
ineffective rules belng promulgated to enforce +the Aact. We
believe that these proposed regulations violatse the intent <¢f the
Legislature in passing the Groundwater Protecticn Act.

The Act states "it is the puklic policy of the state of West
Virginia tc maintain and protect the state's groundwater so as to
support the present and future beneficial uses ahd further to
maintain and protect groundwater at existing quality where the
existing quality is better than that reguired to maintain and

protect the present and future beneficial usas.” It further
states "Pollution of groundwater shall not be considered a
beneficial use." The Legislature intended that the regulations

proposed under the Act '"provide for the establishment of
groundwater preotectlion programs consistent with this Article;"
and '"provide for such enforcement and compliiance mechanisms as
will assure the Implementation o¢f the state's groundwater
management program.” I cannot believe that these proposed
regulations will even come close to fulfilling the intent of the
law. .

I wish to first cite several major gaps which exist in
groundwater regulaticns currently being developed that are
relevant to these regs. Specific comments on the weaknesses of
the proposed regs and suggestions for their amendment will
follow.

1. The issue c¢f land application o¢f wvarious sludges, soil
amendments, f£ly ash, and other solid wastes being applied as
beneficial uses has nct been addressed, in spite of fregquent
requests to do so. while many of these materials are actually
solid wastes that are bkeing disposed of on land, their organic
matter or mineral nutrient content allows them to be exempted
from sclid waste regs under the beneficial use provisicns.
Although we do not wish to impede the application of those

““Nor blind opposirion 10 progress, but opposition to blind progress.”’

West Vircinia CHAPTER




materials thais truly do .present benefit to the land, many of
these substances produce a leachate that may be high in heavy
metals, toxic organic compounds, or strongly alkaline or acid
forming constituents. The definition of fertilizers and manures
must be expanded to include these so-called beneficial materials
intoe a regulatory program IiIn order to assure that these
beneficial uses are in fact beneficial and not Jjust a ceonvenient
way for industry to avoid solid waste regulations.

2. Underground storage tanks for fuels used on farms were not
included in regulations proposed by DNR to regulate groundwater
impacts £from these tanks because "Dept. of Ag will handle those"
or sc environmentalists were told. while the wvolume of these
tanks is generally smaller than for many commercial facilities,
their peotentizl @ to contaminate groundwater 1s still very
significant. An enforceable maintenance and monitoring program

is needed.

1. These regs do nct contain adequate remediation regquirements if
contamination should occur. Furthermore, no mention is made of
how victims of pollution are to be compensated. As such, there
is wvery 1little enforcement incentive to encourage voluntary
compliance with these Tregs. Cbhviously, prevention 1is
considerably  cheaper than remediation, unless the cost of
remediation is borne only by downstream users and not the
polluter. Without the "stick" of remediation and cleanup costs,
there 1s nc incentive to follow the carrot of prevention by
complying with these regs. Thus the Dept. is left with an
enforcement nightmare.

4. These regs also lack any mention ¢f a monitoring program.
Without even a semblance of z monitering program, the regs are
totally unenforceable. Section 5 Paragraph {(d) of the 2act
clearly states that agencies shall develop practices to prevent
groundwater contamination and states specifically that such
practices shall include "remediaticn and moniteoring”.

Areas dlscussed in these regs which must be amended include:

5. Enforcement. Regulatory actions by the Commissioner are
discretionary. The regs should be amended to make regulatory
action by the Commissioner mandatory when pollution is occurring.
Citizens must have scome assurance that their groundwater will be
protected and that action to step pollution will be forthecoming.
A regulatory agency should not have the discretiorn to knowingly
ignore pollution which vioclates west Virginia's groundwater
protection law. Other states, such as Wisconsin, have adopted
regulations which require regulatory agencies to evaluate, among
other regulatory responses, "the practicality of stopping the
further release™ of a pollutant that exceeds groundwater
standards, and "the risks and benefits of continued operation of
a facility, practice, or activity.” Unless these enforcement
options are spelled out and made mandatory when pollution is
occurring, the enforcement program simply is not credikle.




6. Definitions of regulated facilities. Series 12-I defines
"non-bulk permanent operational areas" as those exceeding 300
galleons liquid, 3000 pounds dry weight, or 15300 pounds active
ingredient handled over thirty days. Areas smaller than these
are. not regulated. Series 6A defines feedlots to be regulated as
those with more than 1000 animal units (500 in vulnerable areas).
Facilities handling much smaller wvolumes of pesticides, or
feedlots with many fewer animal units, could present very serious
risks to groundwakter, vet these regs do net provide for any
mandatory enforcement activities for these facilitlies. As such,
these regs clearly_faill in their legislatively-mandated purpose
of "providing such enforcement and compliance mechanisms as will
assure the implementation of the state's groundwater management

program®.

7. Timetable for implementaticn. Varicus timetables are proposed
for mandatory portions of these regs, ranging from three years
for bulk pesticide storage facilities, up to ten years for
feedlots. I believe that these timetables are simply too long to
provide any incentive for a credible groundwater protection
program. Our experience has shown that, if given three vears to
implement a rule, nothing will be done for two and a half years.
If given ten years, nothing will get done £or nine and a half
vears. . Is there any c¢redible Justification for delayving
implementation ¢f these rules more than two yeara?

8. Findings. Many of the policy statements not only contradict
those of the Act, but are contradicted internally within the regs
as well. _For example, in Series 6A and in 12-G, paragraph 4.1,
the Commissioner finds that current knowledge is not sufficient
to develop mandatory practices that will effectively protect
groundwater. Yet in the next paragraph, 4.2, he Dbelieves
voluntary practices will be effective 1n protecting groundwater.
How can veluntary practices be effective, while mandatory ones
won't? -

9. WMaking wveluntary regs mandatory. Paragrahs 4.4 and 4.5 of
series 6A and 12-G reserves the right of the Commissiocner to
make mandatory various practices when monitoring data indicate
that pollution has occurred. This provision is directly contrary
to the provisions of the law and to the principle of preventicn.
After contamination has occurred, it is toco late to prevent it
through mandatory rules. The Legislature mandated a policy to
protect and maintalin existing groundwater gquality "unless it is
established that (1) the measures necessary to preserve existing
quality are not technically feasible or ecconomically practical
and (2} a change in groundwater uality is Jjustified based upon
econemic or societal obhjectives.” If the mandatory provisions
are technically feasible after contamination has occurred, they
are also feasible before. If the provisions are made mandatory
after contamination has occurred, then the contamination clearliy
is not .justified based on economic or socletal objectives,
otherwlse mandatory provisions would not be needed. While I
recognize the wvalue of & phased 1in regulatory program, the




procedures identified in this section are clearly inconsistent
with the intent of the Act as well as the processes spelled out
in the Act.

10. PRenalties. This section needs to spell out specific
penalties for specific acts, or alterrmatively, indicate the
liabkility incurred for contaminating groundwater. Paragraph 9.1
in particular clearly limits the Commissioner's ability to assess
penalties and, furthermore, places a substantial burden of procf
on him to show that viclations were '"grossly negligent, reckless
or intentional". This i1s directly contrary to the need, which T
have expressed akove, for nondiscretionary enforcement actions
for wiclaticons. The language throughout this section seems to
imply that just about any excuse will relieve a polluter of any
liabilities for penalties.

In conciusicn, we urge the Dept. of Agriculture to revise
and strengthen these regs to address our cconcerns and te bring
them into compliance with the Groundwater Protection Act. We
cannot support these regs as currently drafted because they
undermine both the intent and the letter of the law. wWe
anticipate submitting additiocnal ccmments regarding specific
language before the close of public comment. Thank you for the
opportunity to present our views. '

Sincerely,

P

7
¢ James Rotcon, Chair
West Virginia Chapter of the Sierra cCclub

cC:
Chuck Chambers, Speaker, WV House of Delegates
Dr. Eli McCoy, Chief, Water Resources Section
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LINGER FARMS INC,

#. 0, Box 14
Hutionerills, Wy 28172

July I8, 1992

The Bonurable Cleve Rencdice:
Gommloaisner af Agricultura

Wept Virginia Department of Agriculrurs
1940 Kaaewha Blvd., Exmt

Chavleaton, WY 25345

Daar Commissioner Benedicr,

I op making & fgw cooments on the propesed regulaticouy £or ground water protecticg
from Iwrtilizer, manurs and paaticides.

I feel thaco Tegulations will have & serious aconomiv Ispact on Farmess and Setw
sapply bussinsse of the atate. TF surrounding dtates do oot kave equal or more
grringent rxuley on storage of fertilifer and pusticides, tha smell suppliera ip
Wsat Virginia will be forced to digcontinue thaiy sarvive and farmers in West
Virginie will be forced o go out of state ro get thase producte, Our farwm, op
occaslion, storss trailor load lests of bulk fertilirer fo» up to 5 momtha if
they can be bought ab a more competitive price edrlisz in the season. With these
being stored In z 2ound building with p concrate floor, 1 can see no possibility
of the fertilirer getting inte Che ground water. Alsce, I feel if peaticiden

are stored, locked in & good building, thers i{g nc dangar,

I balisve that instead of liiting su=ms of the managémeni practices for tha sprasding
of manure and fertiliizer that referamce beo made to the Soil Conservatian Servige
manual. They have the technical sxpertimes and would keep this updated as the

need ariees.

L pealize wa st protect our environment and cur farm errivea o do thig. Tt
would be damaging ¢o the agriculture aconosy of the atates if we et 4up oozTe
stringent rules than are necageary until & problex Lz located, espacially since
this state Is 2 low user of these products comparad to ather wors dence agricultura
gtatag,

Thank vou for your asusidaration to thesa points. I bepe that we can end up
with final yaguletfons that will protect our ground water supply but will oot
put an untimely or unnecessary scotiomlic burdon on the agricultyre aconomy.
Sincezely,
,3?‘? ”‘,:ijﬁi o e

[ ST, 33 gf/- - Fy&. Hﬁf
Russalli T, Tinge:, Iz,

clil




CIBA-GEIGY

CIBA-GEIGY Corporaton

P.C. Box 18300

Greensboro, Narth Carclina 27419

Telephone $19 822 8200 . .. N

July 24, 1392

Agriculiurs .
1%00 Ezanawha 3oul ewa__, East
Charliesteon, WV 2E305 ‘ . B

SURJECT: CSOMMENTS TCR THE RECORD
WY 204 - GROTMNDWATER PROTECTICON RUTES FOR 2PISTICIDES
WV 202 - EU.*C ;TS""I"':D“ _OZERATCON RULE -

SRATIONAT ARTA
WV - 3Z8T MANAGEMENT PRACTICE TOR TEIMSORARY

OPEZRLTTONAT AREAS .
BV 1207 - GENZRIC STATE MANAGRMENT STAN FOR PEZSTICIDES
AWND TN ZROUNDW,

The Agricultural Division cf CIBA-GEIGY Cozpozztidn L85 a mazor producer
and supolier of pesticides o West Virxginia’s imporiani agriculzural
industzy. As such, the Divisicn is interssted in zZegulatorv proposals
and management plans that may impact the users of these pest management
tools. The purpose in this cozrespondence i1s to offer comment Zor the
record on the above noted proposals a3 identifised oy seguence numeer and
tizle. : -

-

The agricultural Division is suopo*tlve of zules ard praczices zhat
promote environmental proteciicn anle allowing the benefits of pasti-
cldes 7o be received by the zublic. IBA-GEIGY supporis the above
subrtect preposals and encourages thELI collective adoption. We also
commend vou and your Department for the vision and wisdem Zilustrated by
the balance seen in the proposals between environmental nrotection,
reliance on educaticon and nest managsment practices to achileve
Depzartmenc environmencal orotscticn gozls.

Inclcsed are specific comments on the respective proposals that sheuld

pe included in the EKeazing record.

Thark wou for the oppertuniiy fo comment and o lend support for

adoption cf thesse proposals.

Charles G. Reock -
Managexr, State Government Relations

LS02CCECT724CGR




Specific Comments on Propesed Rules

Submitted by
CIRA-GEIGY, Agricultural Divisicon
(Underliine Connctes Suggested Revisicns)

Wv-1204 - Zenerzl Groundwaiter Protection Rules Zor Pesticides
(Tizle AL, Series. 12-G&)

$62-120-3 Definitisds

n

3.3 "Nea-bulk pesticide" (2age 2)

The de__rﬂt on as proposed creates a gar between itself and the "Bulk
Pesticide” proposed definition of 2.3. . The non-bulx def;ﬁ;uion covers -
containers of less Than 56 ga’101¢ liguid and 100 peounds dry while the bulk
definition addresses guantities of. greater than I3 gallons liguid o= )

20C peounds dry, TEis creatss & '"no-mans-land" for centaliners ¢f 33 gallons
ounse o 33 gallons 15 cunces as meeting both def tlons or neither,
Similariv, a 100 pound weight container weuld Zollow outside & defini
tisn or meet both.

=

Suggestad revision: : -

2.5 "Neon=-pulk pesticide" means ary liguid o=z aon-licuid pesticides distrib-
voed, xxx or __Dackaged in gonzainers of Zifzv==Five (55) ga’ ‘ors Qr lozs

& or one nvndred (10C) mounds or less get dry welghs and includes all
fcides not meeting the definitlion of bulk pesticides.

8§67 =120G=2 Pracoram =2nd Policy Statsments .

Subseczion 4.4 (Page rovides Zfor the phrase "mandatory best managementc
praczices"” winile in ¢, ;eaks o '"voluntary" plans. In crder to ensure a
clear and reassoned distincticn between mandatory and veoluntary, we strongly
raecormend that voluntary o*aculces and plans be associated with best manage-
ment »lans wihile mandatory practices be termed agricultural chemical manage-
ment »lans or¥ practices. This may necessitate definicicons for the raspective

—erms. - .

3)

This suggestion further Illustrates in policy ocutlined in subsgsction 2.2 and
4.3 as pbeing the foundaticn of the West Virginia aporoach. Appropriate
changes would be needed In subsecticn 4.%.

Suggested ravision:

(Page 3) - The Commissicner resexves tihe rightc uu develcop za ggggx;
. 3 ~+ ) L ther ~heamd ness i




Specific Comments on Proposed Rules

Submitted by
CIBA-GEIGFY, Agricultural Divisicn
(Underline Connctes Suggestaed Revisions)

Wv-1203 - Bulk Pesticide Cperaclional Rules

3.2.2 (Page 4) ,hange the woxd "distributing” in the first sentencs zo
"distribution. ’ B ’

4. (Page 4) Strike the phrase "appropriate state” at end of sentance., .
$61-12E-4 Bulk Pasticide Sterage Tacility Registry
g Y = b

1.1 (Page 4) - The Szcposal provides that the Commissioner "may!" zeguire
annual notificartion by the product manufaciuzer or Tegistrant withou:s .
specilying the rzeascn for such nctification. This provision should eizher be
deleted or u*tbe_ explanation citiidg such conditicons as —o whan ==
Cormissiocer wourld réquire n0tidé. The vagueness and ambiguitv of the
subsection weuld hopefully 2e removed. In additicn, £h& chase “appropriace
state *ec“;ato“v agency" (Page 5} should be deleted and replaced with
”“ecar_me it - - s -

§61~125-5 3ulk Storige Tacility Reguirements
2.1 Stcrage (Page &)

5.1.b - Primaryv Containments: Strike the phrase "shall he"” from =he erd of

the Zourtn line replacing it with the werd "are." Strike the phrase "shall
be" Zrom the sizxih Zine as it is irnappropriate.

5.1.c.8 (Page 5 and 3§) - The propesal prdvides for 110% and 120% contalnment
capacitiies Zor storage outside and under roof, Zespectively You may wish to
consider increasing these ba.l25% and 110%, respectively to D2 more
corsistent with U.8. EPA directions and currenc thinking. 'In so deing, zhe
Zuture may be less uncertain for these facilities.

5.1.¢.0 (Page 6) = The wording of ths subpart impliss fha: the Commissicnrer
1s tc approve "Iloox designd” and "ceoatings'’ while such desigus and ceatings
arg only "encouraged.” This should be ¢larified as o zhe princical inzent.

§.1.5.2 (Page €) - 2 need Zor raccgnition of the use of "automatic Sumpe
cumps” as previded inm 5.1.c.D0 IS apparent. These pumps can be urtilized under

=

a defined set of cilrcumstandes in 5.1.c.D while in 3.1.2.E "approval of the
Commissicrer” 1s required. TApproval by the Commissioner in thls case appears
warranted.

Suggested revision: =
5.1.c.2 - Tloor oz in-wall drains xxxz sump pumps shall be proh

i i
the secondarv ceontainment area unliess installed 29 accordance 5.1 .-.0 o
appreved by The Commissiocnerx. B ’ )

5.2 Cperatiocnis

2.2 {Page &). - Lhange the word "operatlion™ tfo "opeérating" in the Siest




3.2.% {(Page 7) - The proposal provides Zor a 3-vear effective date of the
cperational area containment requirament vet provides 5 vears Zor the secon-
dary contairmen:t reguirements (3.1.c) at a2 bulk facility. The differentia-
zion is not without Justification; however, i1t appears that the intervals are
oppesicte what would make godd business and constructicn sense. The secconda=zv
containment is Zikely To ke the most expensive part but £itting secondary
containment Lo operatiocnal area gontainment already in exisience may srove o
be a tremendous challenges e2rding in environmental compromise. You mayv wish
te consider a _compromise of 4 vears £from enaciment if 2 years Zcr both
reguirements proves unacceptable per other testimony.

5.2.4 (Page 7) From the second sentence strike the word "appropriate.”
3.2.0.A (Pzage B) - The propeosal for inspection of containers and appuxte-
nances weeskly during the use-season should be esxpanded to include inspections
while the bulk pesticide isg in storage. It is a commen practice oo
“warehouse' bulk pesticide during the non-use season On & CONTXacT
Inspections should likewise occur.

basis.

S EYe! rigion:

and appurTtenances,

> -

at least weekly

$.3.5.A for bulk pesticide containers
zing the use seascn ANC wihenever




Specific Comments on Proposed Rules

Submitted by
CIBA-GEIGY, Agricultural Division
(Underline Cennotes Suggested Revisions)

WV-1208 -~ Non-3Bulk Pesticide Rules for Permanenct Operational

AZeas
(Title 81, Series 12-I)

i

G

l_l
1

-

[\

H
1

3 Permanent Operational Areas

5]

.1 = The S~vear effesctive date of the proposal should e consistent with
ther impiementation regulirements Zor dérmanent operaticnal arnd bulk
nTainment. Again, ¢ vears, a5 stfgested in §61-12G-5 zppears Lo be

i Three vezrs may prove to be sufflcient te allow for mplementa-
Lon Ln all cases. S ' ’

1500t
-0 Ot




Specific Comments on Proposed Rules

Submittad by
CIBA-GEIGY, Agricultural Divisicn
(Underline Connctes Suggested Revisions)

W= - Zest Management Practices for Temporary Operaticnal areas
cf Non-3ulk Pesticide

The zitle is unclezz and _¢oes not reflect the intent of the guidelines.

Suggested ravisicn: Retitles Lo M men- : uideld
Tem Cperat? k ok Storzge, Miuning and Toading

Lecanions.
§61L-22Aa-2 - Definitions

2.1 "Bulkx Pesticide” and 2.3 "Non-3ulk Pesticide.” See comments and
suggestad revisions noted §$61-12G-3.35 to clarifv resvective definitlion gap.




Specific Comments on Proposed Rules

Submitted by
CIBA~GEIGY, Agricultural Division
{Underline Connotes Suggestad Revisions)

WV-1207 - Gemeric State Management Plan for Pesticides and
Fertilizer in Groundwater - . _

It is suggested that plan include a cleaxer distinctisn between voluntary
best management practices and mandatory practices by ldentifyving the lattex
25 agricultural chemical management plant either generic or specific. See
coemments under §6L-12G-4 - Programs and Policy Statementcs.




GENERAL GROUNDWATER PROTECTION RULES FOR PESTICIDES (61-12G)

Present:

Public Hearing to Consider Proposed Rule
Oral Comments

Room 315/316 Percival Hall, Forestry Building
Evansdale Campus, West Virginia University
Morgantown, West Virginia

Friday, July 24, 1992
g:00 a.m.

Dr. Jack Baniecki, wWVU, Extension, Morgantown, WV

James Linton, Linton Brothers, Inc., Martinsburg, WV

Peggy K. Powell, WVU, Extension, Morgantown, WV

Jennifer Y. Scott, West Virginia Farm Bureau, Buckhannon,
WV

Luther Smith, WVU, Extension Farm Management, Morgantown,
WV

Barbara Smith, Dizrector ¢f Compliance Division, WVDA
Bob Frame, Director of Pesticides Division, WVDA

No comments made.

(Hearing concluded $:00 a.m.)
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GENERAL GROUNDWATER PROTECTION RULES FOR PESTICIDES (61-12G)

Public Hearing to Consider Proposed Rule
Oral Comments

Building 2, Guthrie Agricultural Center
Charleston, West Virginia

July 20, 1992
3:00 p.m.

Present: Jerry H. Gass, Scuthern States Coop., Inc.
John McCallister, Southern States Coop., Inc.
W. B. Buffalce, Rhone-Pculenc, Inc.
Philip Ross, Appalachian Power Company
Barbara Smith, Director of Compliance Division, WVDA
Bob Frame, Director of Pesticides Divisicon, WVDA
Dwayne 0'Dell, Marketing & Development, WVDA
Paula Moore, Compliance Division, WVDA

Note: Due to the number of people present at the July 20, 9:00
a.m. hearing and to expedite the day's schedule, Mr. Gass

and Mr. Buffaloe requested and were allowed the
opportunity to comment on this rule earlier.

MR. GASS: I am Jerry Gass with Scuthern States. These
are my comments on Series 12G.

Paragraph 3.3., we recommend, again, that the following
sentence be added to the definition of bulk pesticides: "Such term
does not apply to those pesticides packaged in containers approved
by the US DOT for interstate transportaticn."”

Paragraph 3.8, line five, we would recommend changing the
word "twice" to "three times." The reasoning for this is to allow
utilization of the area on a temporary basis during those years
when an unusual circumstance, such as a heavy insect infestation,
would make more than the normal pesticide applications necessary.
It does happen. We wish it were not so, but every once in a while

it does happen.
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Although you have a definition of "tempcorary operational
area," there is no definiticn cf "operaticnal area;" therefore, we
suggest that the following be added: "Operational area. An area
or areas at a pesticide storage facility where pesticides are
transferred, loaded, unlcoaded, mixed or where pesticides are
cleaned or washed from application egquipment, storage containers or
transportation egquipment.”

MR. FRAME: Jerry, about the temporary area, if you are
geing from twice a year to three times a year, what about the
twenty-four hours there?

" MR. GASS: All right, let me find the reference. I was
reading only from notes there.

. MR. FRAME: If you increase the number of times, then
you are decreasing the hours of cperation per time, if you are
staying with the same twenty-four hours. o

MR. GASS: Very good point, Bob. Thank you. I think
that should be extended to thirty-six. I appreciate that.

Paragraph 4.5., we have a cecncern with the concept of
implementing preograms or taking actions on the basis only of an
increase o©of <concentraticns o©f pesticide residues in the
groundwater. The basis for cbjecticn is two-fold.

First, we know that the common measure of residues today
is in parts per million; however, the technology is developing, in
fact, is in place in scme areas, which makes measurement of parts
per billicon and even parts per trillion possible. I know of some

cases in which they are even talking of more minute particles than
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So as technolegy continues to develop, it would seem that
this clause as now written could get us inte the same kind of
problems that we are having with the Delaney clause in the Food and
Drug Administration today. When the Delaney clause was written,
you know, zero tolerance was measured in parts per thousand. For
at least twenty vyears, the food industry has been trying to get
Congress to adopt a degree of reasonableness in that area.

So I think we would be better off addressing this at this
time and changing the wording so that if a residue is present, but
¢could not be detected by current methods of analysis, that we would
be protected in the future, whereas it would not actually be a
decline in water quality, but just an improvement in the technology
that makes it possible to analyze water quality.

We would recommend that the paragraph be changed to
reflect that, "The Commissioner will take action to promulgate
rules to make socme or all of the voluntary best management
practices mandatory in a portion or all of the state when a
monitoring program indicates that the concentration of residues
from pesticides or other valid data shows the concentrations exceed
water quality standards.”

Paragraph 6.2., here again, we believe that the reference
to 1,300 pounds of pesticides as active ingredients may be
confusing. 2 decision needs to be made as to whether the
operational area will be determined by the number of gallons or

pounds of dry weight pesticides or if the determination will be
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based on pounds of actual active ingredients. OQur recommendation
is to eliminate the wording, "...or where a total of 1,500 pounds
of pesticides as active ingredients..."

Then the following paragraph 6.3., line six, where it
says, "...shall cconsult or..." This line says, "Any person
maintaining a temporary operational area shall consult or review
the practices contained as best management practices." However,
paragraph 6.2., line eight says that, "Any person maintaining a
permanent operational area shall comply..." Our recommendation is
to make the two paragraphs consistent as "shall comply' rather than
"shall consult or review."

Finally, on this item, paragraph 7.l1., the paragraph, as
written, appears to us to give the Commissioner certain rights to
preempt the provisions of FIFRA. We would suggest placing a period
after the word "commissioner" in line four and then deleting the
remainder of the paragraph.

Thank you, again. That ends my comments on 12G.

MS&. SMITH: Any other comments?

MR. BUFFALOE: Yes, I would like te comment on 124. I
wanted to hear what others were saying. All ¢f these rules, as
best as I can determine, are based mostly on the AAPCO model
legislaticn. Because it is mainly based on their model
regulations, which have worked in most of the other states, we did
not have any major concerns. Regarding the provision that was just
spoken to, 4.5. in 12G, as was alluded to, not only are we

detecting parts per million, billicn and even trillion, there are
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even a few compounds that the labs are even able to detect at parts
per quadrillion now.

S0 we were concerned about the last phrase in this
paragraph, which I will just read most of it. "The Commissicner

will utilize data averaged from at least four samples over one

year..." -- which is a good provision -- "...to determine that the
water quality standards have been exceeded..." —-- here is where the
concern is -- "...where there is =&a trend of increasing

concentrations of pesticide residues."

We have seen a few states where they have not been able

- -to detect,; say, parts per quadrillion. Maybe the method was not

there and all of a sudden, methodology improves and you can detect
that part per guadrillion. Someone says, okay, there must be an
increase. There must be an increase in level and that is not the
case necessarily.

The other point is, 1f it is increasing from four to five

paris per quadrillion, we would like t¢ add a phrase at the end,

which speaks to, "...where there is a +trend o¢f increasing
concentrations of pesticide residues." We would add, "...which are
approaching the standard." 1In this, we are saying it is getting

closer to the standard, rather than so far, a much smaller level
out in the part per guadrillion and your standard might be one part
per billicn or million.
Thank vyou.
(BEearing recessed at 9:50 a.m. and reconvened

at 3:00 p.m.)
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-M§. SMITH: Does anyone wish to make a comment? With no
comments to be made at this time, this hearing is now closed.

(Hearing closed at 3:15 p.m.)
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STATE OF WEST VIRGINIA
DEPARTMENT OF AGRICULTURE . O R

Stats Capitol
Charlaston, WV 25305

June 17, 1992

Charleston Newspapers
1001 Virginia Street, East
Charleston, West Virginia 25301

ATTENTICN: CLASSIFIED ALS

Dear sSir/Madam:

Please print the attached public hearing nctice in the Legal
Notices section of the Charleston Daily Mail, pursuant to Article
59, Chapter 3 of the West Virginla Code.

Please send inveoicing to:

Administrative Services Division

West Virginia Department of Agriculture
1900 Kanawha Boculevard, East
Charleston, WV 25305-0170

Please send the notarized affidavit and copy of the ad to my'
attention at the fcllowing address:

Barbara J. Smith, Director

Compliance Division

West Virginia Department of Agriculture
1900 Ranawha Boulevard, East
Charleston, WV 25305-01790

Should you have any questions, please call me at 304-558-2226.
Thank you for your assistance in this matter,.
Sincerely,

Barbara J. Smith, Director
Compliance Divigion
FAX: 304-558-3594

BJS:pm:legadch
Enclosure (1)




NOTICE OF PURLIC HEARINGS /ﬁa?/

The Commissioner of Agriculture has scheduled hearings for the
proposed rules affecting groundwater protection from fertilizers
and pesticides in accordance with the provisions of the West
Virginia Groundwater Protection Act. These rules affect the use
and storage of fertilizers, manures and pesticides by any person in

this state.

Beth written and oral comments will be accepted at the
hearings. Written comments will alsc be accepted by mail until
July 30, 1992 and should be addressed Barbara Smith, Compliance
Division, WV Dept. of Agriculture, 1900 ZXanawha Bivd., E.,
Charleston, WV 25305~-0170.

Each rule will have one public hearing in the Charleston area
where oral and written comments will be received. Each hearing
will be held at the J.T. Johnson Conference Rocm, Building 2,
Guthrie Agricultural Center, Charlestcn, wWV:

Nen-Bulk Pesticide Rules for Permanent COperational Areas (61-12I)
Monday, July 20 at 1:00 p.m.

General Groundwater Protection Rules for Fertilizer and Manures
(61-6A) Tuesday, July 21 at 9:00 a.m.

Primary and Secondary Containment of Fertilizers (61-6B) Monday,
July 20 at 11:00 a.m. ,

General Groundwater Protection Rules £for Pesticides (61-12G)
Monday, July 20 at 3:00 p.m. . '

Bulk Pesticide Cperational Rules (61-12H) Mcnday, July 21 at 1:00
p.m. )

Generic State Management Plan for Pesticides and Fertilizer in
Groundwater (61-22) Tuesday, July 21 at 1:00 p.m.

Best Management Practices for Temporary Operational Areas of Non-
Bulk Pesticides (61-22A) Tuesday, July 21 at 11:00 a.m.




STATE OF WEST VIRGINIA
DEPARTMENT OF AGRICULTURE

State Capitol
Charieston, WV 25305

Cleve Benedict
June 17, 1992

Commisgioner

The Dominion-Pest
Greer Building
Morgantown, West Virginia 263505

ATTENTION: CLASSIFIED ADS
Dear Sir/Madam:

Please print the attached public hearing notice in the Legal
Notices section of +the Dominion-Pest, pursuant to Article 59,
Chapter 3 of the West Virginia Code.

Please send inveoicing to:

Administrative Services Divisicon

West Virginia Department cf Agriculture
1900 Kanawha Boulevard, East
Charlesten, WV 25305-0170

Please send the notarized affidavit and copy of the ad to my’
attention at the follewing address:

Barbara J. Smith, Dirsctor

Compliance Division

West Virginia Department of Agriculture
1960 Kanawha Boulevard, Zast
Charleston, WV 25305-0170

Should you have any questions, please call me at 304-558-2226.
Thank you for your assistance in this matter.
Sincerely,

Barkbara J. Smith, Directer
Compliance Division
FAX: 304-558-35%4

BJS:pm: legadmg
Enclosure (1)




NQTICE CF PUBLIC HEARINGS

The Commissioner of Agriculture has scheduled hearings for the
proposed rules affecting groundwater protection from fertilizers
and pesticides in accordance with the provisions of the West
Virginia Groundwater Protection Act. These rules affect the use
and storage cf fertilizers, manures and pesticides by any person in
this state.

Both written and oral comments will be accepted at the
hearings. Written comments will alsco be accepted by mail until
July 30, 1992 and should be addressed Barbara Smith, Compliance
Division, WV Dept. of Agriculture, 150C Xanawha Blvd., E.,

Charleston, WV 253085-0170.

Each rule will have one public hearing in the Morgantown area
where oral and written comments will be zeceived. Each hearing
will be held at Room 315/316 Percival Kall, Forestry Building,
Evansdale Campus, West Virginia University, Mcrgantown, WV:

Non-Bulk Pesticide Rules for Permanent Cperational Areas (61-~12I)
Thursday, July 23 at 3:00 p.m.

Generxal Groundwater Protection Rules for Fertilizer and Manures
(61-6A) Thursday, July 22 at 5:00 p.m.

Primary and Secondary Containment of Fertilizers (61-6B) Thursday,
July 23 at 7:00 p.m.

General Groundwater Protection Rules for Pesgticides (61-12G)
Friday, July 24 at 8:00 a.m. )

Bulk Pesticide Cperational Rules {61-12H) Friday, July 24 at 10:00
a.m.

Generic State Management Plan for Pesticides and Fertilizer in
Groundwater (61-22) Friday, July 24 at 1:00 p.m.

Best Management Practices for Temporary Operational Areas cof Non-
Bulk Pesticides (61-22A) Friday, July 24 at 2:30 p.m.




West Virginia Departrment of Agticulture ~ Pesticide Division
1800 Kanawha Blvd E.
Charleston, WV 25305-018%0

- PROPOSED REGULATIONS FOR CGROUNDWATER PROTECTION

The Pesticide Division has filed for public comment 5 sets of
regulations t¢ comply with the mandates of the 15%1. Groundwater
Protection Acti: The regulations were filed with the Secretary of
State’s office wunder Title 61 Series 12 and 22. The regulations
are mnamed’ General’ Groundwater Protection Rules (61-12G); Bulk
Pest;c;de’Operatlonal Rules (61-12H); Non-bulk Pesticide Rules for
Permanent Uperational Areas {61-121); Generic State Management Plan
Xor Pesticides and Fertilizers in Groundwater (61-22)}; and Best
Management Practices for Temporary Operational Areas of Non-bulk
Pesticides {61-2234).

. Series 12G, 12H and 12I have been filed as Legislative rules
for adoption by the Legislature through the Legislative Rule Making
Review Process.  TRule 12H governing bulk pesticide operational
areas and Tule 1I2I governing non-bulk operational permanent
operational areas establish mandatocry practice. to be followed. -
These practices Jinclude mixer/lcader .pads and containment of -
materials discharged to the mixer/loader;pads including rinsates,
wash waters, etc. The .bulk =zxule- also,‘requires secondary
containment for stored produg}e- I : C =
2 bulk pesticlde is def;ned as' a reglstered kpest;c:de
transported or held in an 1ndiv1dua1 centainer in wundivided:>®
guantities greater than 55 gallons 1iguid measures or 100;poungs'
dry weight. A bulk quality is xegulated if bulk pesticides are.
stored for more than 30 consecutive days per year in guantities. .
greater than 300 gallons oxr 100 pounds. A non-bulk pesticide -is
< - .. defined as any liquid or non- llguld_pest1c1des distributed, sold, _
S ‘roffered for sale, packaged or repackaged in containers of 1ess*than{*-
~ 56 “U.S. gallons liquid or 100 pounds net dry weight. A permanent
‘h@ operatlon ‘'site is where pesticides in guantities greater than 300
gallons liguid, 3,000 pounds mnet dry weight or 1,500 pounds of
active 1nored1ent are +transferred, Jloaded, unloaded, mixed,
Iepackaged, refilled, or cleaned, washed or rlnsed from containers
or application equipment, handling, .storage .or transportation
equlpment over a 30— day_perlod durlng a calendar year*“

e PR L - - R
Tlat o - - —.q.-.—.—,?—e -'t - T

1}—~_,“~ - j,Regulatlons 12G‘and?22-establishjguldellnes to be followed in
: a%g Admplementing and;pursuzng Pesticide regulations or practices to
protect ‘groundwater.- These :regulations generally establish Pprogram
“and policy for groundwater actiwvities. TRegulation 22A establishes
voluntary best-management'practxces for persons handling non-bulk
‘pestlc1des at temporaxy opera 1on'sites.

oo T Personsffdesiring CQPJEST_Of any or all of; ‘the _proposed_,
" regulations may reguest them by calling {304) 55B-22097 or writing =
- to the address above. A copy of the schedule of:public hearlngs to"‘_
7?,*ece:ve comments is attached.
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The Commissicnar of Ag:..cultu:a announces tha.t he khas scheduled m:.blic
hearings for the proposed rulaw affacting groundwatar protaction from fartilizer
a and pesticides in accordance with. the provisions of the West Virginia
Groundwatar Protacticn Act. ~Thess regulaticns affect the usa and storage of
fartilizerg, manures “and. 'oast...::.dai bry any: Ee::acn ...::, this sta.ta.

e Tiiz - - B T

Both written a.nd cral comment s wz.lI_ be accaptsd,. Writien cocmments will be
acgeptad until July 30, 1992 addressed toc Barbara Smith, Compliance Division,
Wast Virginia Departmaent of Agriculturs, 1900 Ka_nawb.a Blvd., Bast, Charlaston,
West Virginia 25305. '

-

Each rule will have two pu.bl..c hear.ngs whera oral and writtan. comments
will be —eca:.ved. They will be held at:*

“1. —:‘-‘- -

Lccat..on i1: J.T. Johnson c::nfa::enca Rccm, Building 2, Guthrie Agricultaral
Canter,. Cha.:lastcn, Weast Vi::g:.m.& a} LoE

Locaticm 2: Room 315/316 Percival. H&J.I, Torestry 3Suilding, Zvansdale
Camp-us Weat V:’.:g:..m.a. Un:.vers:z.ty-, Mo:gmtcwn, woo ’
T T T = }';_ .

Han-Bul}; Pesticid. Rnles- £a:: ?tmm-nt cpcrationa.l. m:-u (81-12I)
I.ccat:.cn 1l: Mcndar, July 20 IPM - f%-:'r'.ccaticm 23 Thu:sdag July 23 3 P .
SEEPSESTI .
Gane::al Grcundwata: Brotection Rules :!cr: ?s::ﬂizar a.nd. Manures. (sz-aa)
Lccat...on. 1l: m IuI.y; 21 93& - %-Docation 2z m:sdar J’uly 23 sm

...... Mp el e Tmegfreten T
E:m::y and Seccndarz Ccntai.nmnt cf Tercilizers ( 51—63} S
Locatien 1l: Mond.a.y; Julg za IlaM Lcca.t;.on 2z 'Zhursdny July 23 7TPM
BT TEPTL Ay T s
G-ena:al Groundwatar E:ctactio:r Rules f.o:: Esstic:!.dns (&3_-...2(:)
Location 1:x Mcnday .Iuly‘ ZCI 3m£ ‘ I:oca.t...om 2. FPriday July 24 83AM
TR T T e s e

Bulk Pesticide OPQrat:.cnal Rules (51—123)
Location l: Monday July 20 9an I.ocatio:z 2z Priday July 24 10aM

Genaric Stata Management Plam fc: Pnsticid.es ancl Tartilizer in Groundwater(§1-22)
Location 1: ".‘uaaday July ZI 131! - Eoca.t..cn 2' Friday July 24 1PM
S
Sest Management Practicaes Ifor 'rampora::-y_- Ope::at:.cnal Araas of Non~ Bulk Pesticices
(61-222 T

Lccat:.on I: ’ruasday Julz 21 llmt ﬁoca.t..on 2: E'r:.daz culy 24 2:30PM

—ra




Cleve Benedict
Comnrissioner

M STATE OF WEST VIRGINIA
@ DEPARTMENT OF AGRICULTURE

States Capitol
Charleston, WV 253058

FOR IMMEDIATE RELEASE:
July 7, 1992

WVDA To Hold Public Hearings on Groundwater Rules

CHARLESTON, W.Va. -- The West Virginia Department of Agriculture
(WVDA) has scheduled public hearings for proposed rules affecting
groundwater protection from fertilizers and pesticides in accordance
with the Groundwater Protection Act, Commissioner of Agriculture Cleve
Benedict announced.

These regulations affect the use and stcocrage of fertilizers,
manures and pesticides by any person in the state.

Both written and cral comments will be accepted. Written comments
will be accepted until July 30, 18%2, addressed to Barbara Smith,
Compliance Division, WVDA, 1500 Xanawha Blvd., East, Charleston, WV
25305.

BFach rule will have two public hearings where oral and written
comments will be received. The hearings will be held at:

Location 1: J.T. Jchnson Conference Rocom, Building 2, Guthrie
Agricultural Center, Charleston, WV.

Location 2: Room 3153/316 Percival Kall, Forestry Building, Evansdale
Campus, West Virginia University, Morgantecwn, WwWV.

Nen-Bulk Pesticide Rules for Permanent Operational Areas (61-121)
Locaticen 1: Monday, July 20, 1 pm; Location 2: Thursday, July 23, 3 pm
General Groundwater Protection Rules for Fertilizer and Manures {61-6A)
Location 1: Tuesday, July 21, 9 am; Location 2: Thursday, July 23, 3 pm
Primary and Secondary Containment of Fertilizers (61-6B)

Location 1: Menday, July 20, 1l am; Lecatieon 2: Thursday, July 23, 7 pm
General Groundwater Protecticn Rules for Pesticides (61-12G)

Location 1l: Monday, July 20, 3 pm; Locaticn 2: Friday, July 24, 8 am
Bulk Pesticide Operaticnal Rules (51-12H)

Location 1: Monday, July 20, 8 am; Location 2: Friday, July 24, 10 am
Generic State Management Plan for Pesticides and Fertilizer in
Groundwater (61-22) : .
Locaticn 1: Tuesday, July 21, 1 pm; Location 2: Friday, July 24 1 pm
Best Management Practices for Temporary Operaticnal Areas of Non-RBulk
Pesticides (61-22A)

Locaticn 1: Tuesday, July 21 11 am; Locaticn 2: Friday, July 24 2:3C pm

2208 For informaticn, contact Compliance Division, WVDA, at (304) 558-
4




AMENDMENTS TO TITLE 61, SERIES 126G
MADE TO THE RULE AS A RESULT OF COMMENTS RECEIVED

Amendments were made to the following paragraphs as a result
of written ahd oral comméents received: Paragraphs 3.3, 3.5, 3.7,
3.9, 4.4, 4.5, 6.2, 6.3 (and 2.1.h), and added Sectiocn 10.

The changes made and the reasons for the changes are explained
in the "Summary of Comments".




STATE OF WEST VIRGINIA
DEPARTMENT OF AGRICULTURE

State Capitol
Charleston, WV 25305

Cleve Benedict
Commissioger

SUMMARY OF COMMENTS
WEST VIRGINIA LEGISLATIVE RULE
TITLE 61 SERIES - 126G

GENERAL GRCUNDWATER PRCTECTION RULES FOR PESTICIDES

Notices of public hearing of this rule were sent to all
licensed pesticide application business and licensed pesticide
dealers in the state. 1In addition, a general news release was made
cencerning the propesed rule. Public hearings were conducted in
Charleston on July 29, 1992 and in Morgantown on July 23, 19%2.
Cral comments specific to this rule were received at the hearings
from Mr. Jerry Gass of the Southern States Cooperative
Incorporated, Mr. W.B. Buffaloe of Rhone-Poulenc and Mr. James
Kotcon of .the Sierra Club, West Virginia Chapter. In addition
written comments were received from the West Virginia Farm Bureau
and the CIBA-GEIGY Corporation.

PARAGRAPH 3.3- Mr. Jerry Gass cf Southern States Cooperative
Incorporated suggested the term "bulk pesiicide” be amended by
adding the following words, "Such term does not apply to thcose
pesticides packaged in containers approved by the U.S. Department
of Transportation." Eis recommendation was incorporated into the
definition. T T :

PARAGRAPH 3.5- The CIBA-GEIGY Corporation suggested the
definition of "non-bulk pesticide" be amended by changing the
reference Lo containers of less than 36 gallons to 55 gallens. The
suggestion was accepted and the wording was changed to read
"...containers of 535 U.S. gallons or less liquid or 100 pounds or
less net dry weight...". '

PARAGRAPH 3.7- Mr. Gass suggeste there was a need to add a
definiticn of "operational area" for clarity. The recommendation
was accepted. By adding this definition, the remainder of the
criginal numbering in section 3 is increased by one number. Hence
an original reference to 3.8 will now appear in the rule as 3.9.

PARAGRAPH 3.9- Mr. Gass suggested changing the word "twice”




in line 5 to read "three times"”. This change reflects a need to
change "24" to "36" in line 7. The change was recommended due to
the unpredictability of weather and pest porblems and would allow
greater flexibility. The recommendation was adopted.

PARAGRAPH 4£.4- The CIBA-GEIGY Corporation suggested a
clarification to 1line 1 1in the reference to "mandatory best
management practices”, Their suggestion was to reference
agricultural chemical management plans. In West Virginia there are
probably more non-~agricultural use of pesticides than agricultural

uses., As such it was belived to ke more correct te make the
reference tc "chemical management plans". The words "mandatcry
best -management practices" were zreplaced with the words

"...mandatory chemical management plans either chemical specific or
generic in nature...".

PARAGRAPH 4.5- Both Mr. Gass and Mr. Buffalce spoke to this
section. In summary thelr c¢oncern was that a reference to
increasing concentrations was not approriate in world of rapidly
changing methodology and technology. Not many years ago detiction
limits were in the parts per million. Anything less than that
level was non detectable. Today laboratories routinely look at
levels in the parts cor tenths of a part per billion and for some
compounds parts per trillion or guadrillion. As such, Ilower
detecticn limits do not necessarily mean increased contamination,
but a greater ability to find smaller quantities that may have been
present earlier but "undetectable".

The paragraph has Dbeen amended to try and reflect those
concerns, yet at the same time allow the use of the increased
technology to better evaluate what 1is happening in the State’s
groundwater. The following additions were made to this paragraph.
In Line 5, after the word "increasing", "beyond background levels
established by meonitoring pregrams...'"was added. Beginning con Line
8, the following sentence was added, "wWhen methodology or
technolegy results in the ability to detect lewer concentrations,
the commissioner shall utilize the new data in evaluating
groundwater quality and establishing new background levels as
appropriate.”

PARAGRAPH 6.2- Mr. Gass suggested the reference to "1,500
pounds o©of active ingredient" was c¢onfusing. In earlier
conversations with other people the reference was confusing to.them
also. As such the recommendatin was adopted.

h-
PARAGRAPE 6.3¢%*On line 7 the title of proposed rule WV61SCR
22A was changed to reflect the new proposed title based on comments
received regardiing that rule.

The Sierra Club made several comments in general as to the
appropriateness of vvariocus sections of all 7 proposed rules.
Those most identifiable to this rule regard remediation and
voluntary vs. mandatory practices. Section 10 is hereby proposed
L0 address the concerns of remediation.

As to the issue of voluntary vs. mandatory practices, at




present there is little data to show that groundwater is being
impacted by pesticides. The use of voluntary best management
practices, coupled with educational efforts, is belived to be the
best approach to prevent ncen-point source precblems. The creation
of costly, burdenscme mandatory practices to combat a perceived
problem 1is not likely to offer greater preoctecticon the State's
regcurces. As further data becomes available on the location and
vulnerability of the State's groundwaters and their potential for
contamination, then mandatory practices are appropriate for the
State, either in its entirety or to specific gepgraphic areas.
Other companion rules (12H & 12I) propose mandatory practices that
are belived to be the greatest threat toc the State's groundwater,
surface water and soil. '

The West Virginia Farm Bureau commented they generally agreed
the =rule was satisfactory. They emphasized the need for an
educational program. Education is the key to meost regulatory
programs and has been a key component o¢f all Department of
Agriculture pesticide programs since their inception in 1973.
Educational programs are included in the Departments overall
generic. management plan to protect groundwater from pesticides
(propcosed Series 22).

Cther general written comments were received from the West
Virginia Holstein Association and Linger Farms Incorporated. The
comments are generic and not specific to this rule. They ars
included for informational purposes.




