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TITLE 61 B
WEST VIRGINIA DEPARTMENT OF AGRICULTURE .. 1 :%: /&%y

LEGISLATIVE RULES
SERIES XIIF

TITLE: Assessment of Civil Penalties and Procedures for
Consent Agreements or Negotiated Settlement.
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§61-12F¥-1 @General

1.1 . Scope - These legislative rules establish procedures to
provide for consent agreements or negotiated settlement of civil
penaltlies assessed in dealing with viclaetions of the West Virginia
Pesticide Control Act and promulgated rules.

1.2 Authority - WV Code §19-16A-4, §15-16A-22
1.3 Filing Date -~
1.4 Effective Date -

§61-12F-2 Definition

2.1 "Act" means the West Virginia Pesticide Control Act of
1950 (West Virginia Code §19-16A-1 et seq.).

2.2 "Administrative Hearing Officer" means a person
contracted by the commissioner tc preside over a formal hearing.

2.3 "Commissioner" means the Commissioner of the West
Virginia Department of Agriculture . or his authorized
representative. : .

2.4 "Compliance Officer" means a person appointed by the
commissioner to preside over an infeormal hearing arising as a
result of these rules.

2.5 "Consent Agreement” means a document executed between the
cemmissioner and another party affirming the level of a proposed
penalty for an alleged violation or violations.

2.6 "Enforcement Officer" means a person appcinted by the
commissioner tec carry out the review of alleged violations,
assessment of the penalty and the procedure contalined in these
rules. - - oo
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2.7 "Inspector" means an authorized representative of the
commissioner whoe as a neormal function of his responsibilities
conducts inspections, investigations, or sampling of activities
regulated by the Act.

2.8 "License Violation" means any violation of the Act
related to the requirements for the licensing or registration of
pesticide businesses, applicators or technicians.

2,9 "Negotiated Settlement” means any written document
executed between the commissioner and another party affirming an
agreement tc a penalty as a result of an informal hearing.

2.10 "Non-~Use Violation" means any violation of the Act
related to requirements for records, supervision, special
regulations or misrepresentation of goods and service,

2.11 "Product Viclation" means any violation of. the Act
related to regquirements of product reglstration, 1labeling,
coloration, product integrity or guaranteed analysis.

2.12 "Use Violation" means any violation of the Act related
to requirements for the use of pesticides.

2.13 "Violator" means the perscn who 1is alleged to have
violated the Aci, or any rule, regqulation, order, or permit
condition imposed pursuant to the Act.

§61-12F-3 Procedure

3.1 These civil penalty assessment rules are designed to
include most viclations of the Act encountered by pesticide
businesses, certified applicators and non-certified applicators.
However, there may be situations which arise that are not
adequately covered by these rules. In such cases, the enforcement
cfficer shall determine an appropriate course of action and make a
recommendation for such action to the commissiconer. After review
of the circumstances, the commissioner may concur with the
recommendation or give direction for other appropriate action as
prescribed under the authority ¢f the Act.

3.2 The time interval between the first offense and each
repeated offense, beyvend which no enforcement action may be taken
and which shall clear the applicators record, will be limited to
twe years for all use, non-use or product violations. There is no
time limit for licensing violations.

3.3 The enforcement officer reviewing a case shall prepare a
finding of facts surrounding any discovered viclation of Section 21
of the Act. Once a violation is discovered the enforcement officer
shall determine:




3.3.a The appropriateness of a civil penalty or criminal
enforcement action;

3.3.b The character of the vicolation and the appropriate
enforcement level as contained in the schedule cof penalty codes
coentained in Table 61-12F-A of this rule, The wviolations are
categorized into the following types:

3.3.b.A Licensing violations
3.3.b.B HNon-Use violations
3.3.b.C Use wviolations
3.3.2.D Product wviclations

3.4 Upon estabklishing a penalty code, the enforcement ocfficer
shall refer to the schedule of penalty levels contained in Table
61-12F-B of this rule to determine a monetary assessment. -~ In
determining the level of penalty the enforcement officer shall
consider the following factors: ’

3.4.a2a The gravity of the violation;
3.4.b The degree of the wviclator's culpability:

3.4.¢c The degree of the viclateor's effort to comply with
the Act and rules promulgated under the Act; and

3.4.d. The viclators history of prior wviolations.

3.5 Any denial, suspension, revocation or modification of a
license, permit or certiflcation shall comply with the reguirements
of Section 18 of the Act. The commissioner shall notify the
violator of the alleged viclation and offer the violator an
opportunity for a formal hearing prior to any such action.

3.6 Any consent agreement or negotiated settlement agreed
upon and signed by the vieclating party and the duly appointed
representative of the commissioner is a penalty levied through an
administrative hearing for the purposes of collection and such
other action as determined proper and 1nc1uded in the consent
agreement or negotiated settlement.

§61-12F-4 Consent Agreement and Negotiated Settlement

4.1 Consent agreements or negotiated settlements are intended
as a mechanism to settle violations withcocut expensive costs to both
parties for administrative or c¢riminal hearings. The wviclations
clted in the notice of violation are capable of being recognized by
the violator and the penalty settlement can be accomplished without
a hearing. The enforcement cfficer shall provide the violator a
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written notice of violation, by certified mail or personal service,
which includes a finding ocf fact and a proposed level of
enforcement acticn. If the violator agrees with the proposed level
of action, he shall sign a consent agreement form and return it
with payment of the assessed penalty.

4.2 DNegotiated Settlement - Right to informal hearing. In
the event that the violator disagrees with the findings of the
investigation and/or the level of enforcement action, the violator
has 20 calendar days from his receipt of the notice of civil
penalty to reguest a_ hearing. The violater has the option of
requesting an informal hearing or may request a formal hearing as
prescribed under sub-section 4.7 of this rule. During an informal
hearing the viclatcor may submit to the compliance officer any
mitigating circumstances as to why the compliance officer should
alter the investigative findings or level of enforcement action.

4.3 Notice and Scheduling of Informal Hearing. If the
violator requests an informal hearing within the twenty day perioed,
the compliance officer shall schedule a hearing in accordance with
the following procedures:

4.3.a The compliance officer shall notify any inspector
or other authorized representative of the commissioner who was
invelved in the investigation of the violaticn bringing about the
informal hearing and the violator of the time and place of the
informal hearing. In scheduling the locaticn of the informal
hearing, the compliance cfficer shall consider the location of the
viclation and the violator. The compliance officer may schedule
the hearing anywhere in the state of West Virginia.

4.3.b The compliance cfficer shall notify the parties at
least fifteen (15) calendar days prior tc the time of the hearing.

4.3.¢ The compliance cfficer may continue the informal
hearing only for good cause shown.

4.4 Informal Hearing Procedures. An informal hearing, as
provided by these regulations, is intended to be an informal
discussion cf the facts which gave rise to the issuance of a notice
of violation. The compliance officer shall conduct the hearing in
the following manner:

4.4.a The compliance officer shall not strictly apply
The West Virginia Rules of Civil Procedure and West Virginia Rules
of Evidence.

4,4.b The compliance officer shall not discuss the
case "ex parte" with either the enforcement officer or other
department employees involved in the case.

4.4.¢c A record of the informal hearing is not required
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but any party may reguest that a record be made at that party's
expense. Any other party to the hearing may oktain copies of the
record at his expense. '

4.4.d At any formal review proceedings which may occur
later, no evidence as to any siatement made by one party at the
informal hearing may be introduced as evidence by another party,
nor may any statement be used to impeach a witness, unless the
statement is or was available as competent evidence independent of
its introduction during the informal hearing.

4.5 Negotiated Settlement - Any settlement of the alleged
vieclation based on agreement between the compliance cfficer and the
violator 1is a negotiated settlement. - The wviclator and the
compliance officer shall sign the negotiated settlement document.

4.6 Written Decisicon

4.6.a If the vioclator and the compliance officer are
unable to reach an agreement, the compliance officer shall
recommend a penalty to the commissioner.

4.6.r Within thirty (30) calendar days following the
informal hearing, the commissioner shall issue and furnish to the
viclator a written decision affirming, decreasing, or dismissing
the initial civil administrative penalty assessment and give the
reasons for his decision.

4.7 Contested Cases, Right to a2 Formal Hearing.

4.7.a. As provided in sub-section 4.2 of this rule or
within thirty (30) calendar days after notification of a written
decision rendered as a result of an informal hearing, the violator
may request a formal hearing before the commissioner 1n accordance
with Section 18 of the Act. An administrative hearing officer
shall conduct the hearing and the hearing shall comply with the
Administrative Procedures Act, West Virginia Code §29A-5-1 et seq.

4.7.b If no hearing 1is requested the compliance
officer's decision shall become a final order after the expiration
of the thirty day period and the civil administrative penalty is
due and payable.




TABLE 61-12F-A
Schedule of Penalty Codes

License Violations

A B C

First Offense, No Prior Prior Xnowledge Each Repeat

Knowledge, Written Notice Qffense or Non-
Compliance after
Notice

PC-1 .

Adverse effects El 22 _ E3

noct probable

PC-2 . )

Adverse effects E2 E3 E4

Unknown

PC-3

Adverse effects E3 E4 ES

probable or

demonstrated.

Non-Use Violations

A B C
First Offense Second Qffense . Each Repeated
Cffense

e e i e e —  — —— —  — _ ——_—— e — = —————— —_—— " —— W —— o —— ey —— — oy —— i —— b —

P ;
Regulations El E2 E3
with no ’ - :

adverse
effects or
records
statements

PC-5 -

Special. _ E2 E3 E4
regulations or

regulations

resulting in

adverse effects

PC~6 . .
Each repeated E3 E4 E5
offense




Use Viclations -

A B C
First Offense 2nd Offense or Each Repeated
Knowing lst Offense
Offense
PC-7
Adverse E1l - E3 ~ E4
effect Tot )
probable
PC-8 S . : g
Adverse E2 E4 ES
effects ' " o i
Unknown
PC-9
Adverse E3 ) ES ) E6

effects on

plants or

animals

probable or ~
demonstrated

PC-10 . . ~ o
Adverse E4 . E6 E7
effects to humans }

known, probable or
demonstrated . ‘ _

Product-Violations

A B
First Qffense Each Repeated
Offense QOffense
PC-11 . o )
No probable - S 3 ) L ) E3
adverse effects -
PC-12 _ )
Unknown Adverse E2 E4
effects ) - :
PC-13 . , : ST ' '
Adverse effects i £3 E5
probable or demonstrated
PC-14 - . ) . o B o
Cross Contaminatlion E3 " Eb




TABLE 61-12F-B
Schedule of Penalty Levels

Level Level of Penalty
El Letter of warning
E2 $50 - §200
E3 2200 - 300
E4 8350 - $500
E5 500 - 8650
E6 650 - £800
E7 800 - $1,000
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Bill Agri, Penalti%i/éJ;JQK/FT
;;),m,_;,; R

5, H. B.__4251 _
(By_ Delegate Grubb B o y

{Introduced___Jdanuary 27, 13892 ; referred to the

Committee on___the Judiciary . ; )

A BILL to amend and reenact section c¢ne, article nine, chapter
sixty-four of the code o©f West Virginia, one thousand nine
~hundred thirty-one, as amended, relating to autherizing the
ceommissioner Bfiagriculture to premulgate legislative rules
relating to the assessment of civil penalties and the
procedures for consent adgreeéments or negotiated settlements.

Be it enacted by the Legislature of West Virginia:

. That section one, article nine, chapter sixty-four cf the
code of West virginia, one thousand nine hundred thirty-cne, as
amended, be amended and resnacted, to read as follows:

ARTICLE 9. AUTHEORIZATICON FOR MISCELLANEOUS AGENCIES AND EBOARDS
TO PROMULGATE LEGISLATIVE RULES.

§64=-9~1. Ccmmissioner of Agriculture.

(a) The legislative rules filed in the state register on the

sixth day of April, one thousand nine hundred eighty-three,
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relating to the commissioner of agriculture (schedule of charges
for inspecticn services: fruit), are authorized.

{b) The legislative rules filed in the state register on the
third day of August, ocne thousand nine hundred eighty-three,
relating to the commissioner of agriculture (licensing of
auctlioneers), are authecrized.

{c) The legislative rules filed in the state register on the
eighth day of Febkruary, cne theousand nine hundred eighty-four,
relating %to the commissgioner of agriculture (c¢conduct of beef
industry self-improvement assessument program referendum), are
authorized,

{d} The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred elghty-~-four,
relating to the commissionser of agriculture (feeding untreated
garbage to swine), are authorized.

{(e) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture ({(registration,
taxation and control of dogs), are authorized.

{£f} The legislative rules filed in the state register on the
first day of November, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture {public marketrs), are
authorized.

(g) The legislative rules filed in the state register con the

tenth day of September, one thousand nine hundred eighty-four,
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relating to the commissioner of agriculture (noxiocus weed rules),
are authorized.

-.(h) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty-four,
relating to the conmnmissicner of agriculture (animal dJdisease
confrol), are authorized,.

fi) The legislative rules filed in the state register on the
fifth day c¢f January, one theousand nine hundred eighty~-four,
relating to the commissiconer of agriculture (use of certain
vicloram products), are authorized. . ~

(J) The legislative rules filed in the state register on the
eighth day of March, one thousand nine hundred eighty-five,
relatirmy to the commissioner of agriculture (increasing certain
fees by rules and regulations), are authorized.

-(k} The legislative rules filed in the state register on the
thirteenth day of January, ons thousand nine hundred eighty-six,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the thirty-first day of January,
cne thousand nine hundred eighty-six, relating tc the
commissioner of agriculture (licensing of livestock dealers), are
authorized. . _

(1) The legislative rules filed in the state register on the
eighteenth day of June, one thousand nine hundred eighty-six,

modified by the commissioner of agriculture to meet the
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obijections of the legislative rule-making review committee and
refiled in the state register on the fiftﬁ day of January, one
thousand nine hundred eighty-seven, relating toa the commissicner
of agriculture (West Virginla pesticide use and application act),
are authorized. -

(m) The legislatiwve rules filed in the state fegister cn the
eightesnth day of August, one thousand nines hundred eighty-six,
modified by the director of the division of forestry of the
department of agriculture to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the fifth day of January, one thousand nine hundred
eighty-seven, relating to the director of the division of

forestry of the department of agriculture (ginseng), are

authorized.
(n) The legislative rules filed in the state register on the
tenth day of April, one thousand nine hundred eighty-seven,

relating to the commissioner of agriculture (schedule of charges
for inspection services: -fruit), are authorized.

{0) The legislative rules f£iled in the state register con the
thirteenth day of August, one thousand nine hundred eighty-seven,
modified by the commissioner of agriculture te meet the
ohjections of the legisliative rule-making review committee and
refiled in the state register on the eighth day of September, one
thousand nine hundred eighty-seven, relating to the commissioner

of agriculture (animal disease control), are authorized.
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(p) The legislative rules filed in the state register on the
fifteenth day of September, one tThousand nine hundred
eighty-~eight, relating toc the commissioner cof agriculture (sale
and distridution of commercial fertilizer), are authorized,

{g) The legislative rules filed in the state register on the
fifteenth day o¢f sSeaptember, one thousand nine hundred
eighty~eight, medified by the commissioner cf agriculture to maet
the objections of the legislative rule-making review comnlttes
and refiled in the state register on the twenty-sixth day of
Cctober, one thousand nine hundred eighty-eight, relating to the
commissioner ¢f agriculture (animal disease contrel), are
atfthorized.

.- (r) The legislative rules filed in the state register on the
fifteenth day of May, one thousand nine hundred eighty-nine,
modified by the commissioner of agriculture to meet the
chiecticns of the legislative rule~-making review committee and
refiled in the state roegister on the twenty-first day of august,
one thousand nine hundred elghty-nine, relating to the
commissioner of agriculture ({production of milk and cream for
manufacturing purposes), are authorized.

(s) The legislative rules £f£iled in the state register on the
seventh day of AUgust, Ore thousand nine hundred eighty-nine,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-maXking review committee and

refiled in the state register on the twenty-third day of October,




1 one thousand nine hundred eighty-nine, relating to the
2 commissicner of agriculture ({animal disease control}, are
3 authorized.

4 {(t) The legislative rules filed in the state register on the
5 tenth day of August, one thousand nine hundred ninety, modified
& by the commissioner of agriculture te¢ meet the ocbjections of the
7 legislative rule-making review committee and refiled in the state
8 register on the fifth day of OCctober, cone thousand nine hundred
® ninety, relating to the commissioner of agriculture [(meat
10 inspection), are authorized.
11 {u) The legislative rules filed in the state register on the
12 tenth day of August, cone thousand nine hundred ninety, modified
13 by the commissioner of agriculture to meet the obijections of the
14 legislative rule-making review committee and refiled in the state
15 register on the third day of 0October, one thousand nine hundred
18 ninety, relating to the commissioner of agriculture {agricultural
17 liming materials), are autherized.

18 (v} The legislative rules filed in the state register on the
1% fenth day of August, one thousand nine hundred ninety, modified
20 by the commissiocner of agriculture to meet the objections of the
21 legislative rule-making review committee and refiled in the state
22 register on the third day of Octoker, one thousand nine hundred
23 ninety, relating to the commissicner of agriculture (public

24 markets), are authorized.

_—-————_—_—_—



[

10

11

12

i3

14

i5

16

i7

18
i¢
20
21
22
23
24
25

- (w) The legislative rules filed in the state register on the
nineteenth day of September, one thousand nine hundred ninety,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the ninth day of November, ocne
thousand nine hundred ninety, relating to the commissioner of
agriculture (animzl disease ccntrol), are authorized.

The legislative rules filed in_the state register on the

eighth day. of 2ugust one thcousand nine hundrad ninetv-one,

modified bv the commissioner of agriculture to meet the

ebjecticons of the legislative rule-making review committee and

refiled in the state recgister on the twentv-fourth day of

Sevtember. one fthousand nine hundred ninetv-one, relatinag to the

commigsioner of ~agricylfure (assessment of civil penalties and

procedures for consent agreements and negctiated settlements) are

autBorized. . . _ S

NOTE: The purpecse of this bill is to authorize the
Commissioner of Agriculture to promulgate legislative rules
relating to the assessment of civil penalties and the procsdures
for consent agreements and negotiated settlements.

Strike-throughs indicats language that would be stricken frem
the present law, and underscoring indicates new language that
would be added.
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