WEST VIRGINIA
SECRETARY OF STATE

KEN HECHLER

ADMINISTRATIVE LAW DIVISION

Form #7 -

NOTICE OF AN EMERGENCY RULE

AGENCY: West Virgipia State Board of Investments TITLE NUMBER: ” >

CITE AUTHORITY: W. Va. Code Chapter 12-1-2 et segq

EMERGENCY AMENDMENT TO AN EXISTING RULE: YES___, NOX_

IF YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE OF RULE BEING AMENDED:.

v

IF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY:
TITLE OF RULE BEING FILED AS AN EMERGENCY: Selection of State

Depositories for Receipt Accounts

THE ABCVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE UPON
FILING.

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

With the passage of SB-8 by the second special session of the 1990
Tegislature, various sections of Chapter 12 were changed transferring
authority for cash management and investments to the State Board of
Investments. On December 19, 1990, the Board zuthorized the implementation
of these changes to occur on January 3, 1991, Since these rules are

an integral part cof these changes, they had to be filed on an emergency
basis., :

oy

Use Additional Sheets If Necessary.
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2. ExXplanacizn of abcove estiT=tss:
These rules repeals and replaces the original rules filed im 1981. It is

not anticipated that these rules will require the expenditure of any
additional funds.

< 4 =
3. Chieczives cf these milas:

The general purpose of these proposed rules is to aid in the implementatiom of
Legislative finding and purpose set forth Inm Section Two, Article Qne,

Chapter Twelve of the Cocde, wherein the Board is required to select
depositories for recelpt accounts.
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These proposed rules will T
for the deposit of statre funds by all state agencies

depositories £
regardless of their locetion in an efficient and cost effective manner.
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DATE: --—January 3, 1991

TO: LEGISILATIVE RULE-MAKINCG REVIEW COMMITTEE
FROM : West Virginis State Board of Investments

EMERGENCY RULE TITLE:

1. Date of filing: _Jenusry 3, 1991

2. Statutory authority for promulgating the emercency
wzle, ChRapter 12-1-2 et seq W. Va. Code

3. Date. . of f£iling ©of proposed legislative rule: 11-30-90

4. Doas the emergency rule zdopt new language or does it

amend or repeal a current legislative rule?

Repeals cufrent legislative rules and replaces with new language.

5. Fas the same or similar emergency rule previously been
£iled and expired?
No
&8. State, with particularity, those facts and circumstances

which make the emergeancy rule necessary Zor the immediate
preservation c¢f public peace, heazltih, saZety or welfare.

With the passage of SB-8 by the second special session of the 1990

legislature, various sections cf €hapter 12 were changed transfer-

ring authority for cash management and investments to the State

Board of Tovestments. 0 December 19, 1990, the Board authorized

the implementation of these changes te occur on January 3, 1991.
Since these rules are an integral part of these changes, they had

to be filed on an emergency basis.




If the emergency rule was promulgatad in order to comply
with a time limit esitaklished by the Code or federal
statute or regulation, cite the Code provisicn, federal
statute or regulation and time limit established therein.

N/A

State, with particularity, those facts and circumstances
wnich meke the emergency rule necessary to prevent sub-
stantial harm to the public interest.

Due to the second special session of the 1950 legislature, the Board

of Tnvestments was required to hire its own staff and all investment

activityv and cash management was transfefred from the Treasurer's

Office to the Board of Investments. In order teo implement these

legislative changes which effect the immediate cash flow of the State
and the investment of the State’s Momeys, these rules must be promul-
gated on an emergency basis. Otherwise, the State will be without

available funds to pay bills cj investment.




The general purpose of these proposad rules is to aid in the implementation
of the Legislative finding and purpose set forth in Section Two, Article One,

Chapter Twelve of the Code, wherein the Board is required to select
depositories for receipt accounts.
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WEST VIRGINIA ADMINISTRATIVE REGULATIONS
West Virginia State Board of Investments

Chapter 12-1
Series IV

Subject: Selection of State Depositories for Regelpt Acceounts

Section 1. General.

1.01. Scope - These rules implement the provisions of
section two, article one, chapter twelve of the code cf West
Virginia, 1%31, as amended, wherein the State Board of
Investments is reguired to select depositories for receipt
accounts.

1.02. Authority - West Virginia Code §i2~-1-2.

1.03. Genexral Purpose - The purpose of_these rules is to

carry out the legislative intent, as stated in the above-
mentioned code section, so that the selectlion o©f receipt
depositories will enable the state to obtain the most
efficient service at the lowest possible cost.

1.04. TFiling Date -

1.05, Effective Date -

i.06. Repeal ¢f Fermer Rule - This Legislative rule

repeals and replaces West Virginia 113 CSR 4 "Selection of
State Depositories for Receipt Accounts" effective July 8,

1%81.
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Section 2., Definitions. ;

For purposes of these rules, unless a different meaning
is clearly required by the context:

"Agency" means and includes any department, board,
commissicon, division, branch office or other separate unit of
a state agency, and any cfficer or employee therecf, who or
which collects moneys due the State;

"Board" means the West Virginia State Board of
Investments;

"Code" means the 1931 code of West Virginia, as amended;

"Compensating balance" means the cash balance which the
State will maintain with a depositery to compensate the
depository for its services; and

"Receipt accounts" means those accounts in which are
deposited moneys Dbelonging to or due the State of West
Virginia or any official, department, board, commission cor

agency, ther=of.

Section 3. Selection of Depositeories for Receipt Accounts.
The Board recognizes that not conly the services but the
location of receipts depositories are of major concern to the
agencies whose collections are to be deposited. Accordingly,
the Board in cooperation with the affected agencies shall
ensure that receipts depositories are conveniently located for

the agencies and are able teo serve their needs.
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Section 4. Procedures.

Each collecting agency shall notify the Board of its
anticipated ccllections and depesits including the extent of
activity of its accounts, size of accocunts, frequency of
deposits, special services that may be needed and other
information requested by the Board. The agency alsoc may
submit its preferred choice or a list of preferred cholices of
banks. If the agency submits such preferred choice or list,
it shall submit therewith a statement of the reasons for its
preference. However, the Board is not bound to select the
bank or banks preferred by the agency. The Board shall review

the information submitted by the agency and shall consider:

1) The activity of the variocus accounts;

2) The reasonable value of the banking services to be
renderesd;

3) The value and impecrtance of such deposits to the

econcmy ©f the communities and the various areas of
the State affected; and
4) The recommended depository's proposed fee schedule

as reguired by Section 5.01 of these rules.

Section 5. Compensation.

5.01. Method of Compensation - Compensation tc the

depository for its services shall be made by means of either

of the following three methods:
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1) 2 compensating balance computed by the Board on a
monthly basis using the average collected balance. The
depository shall submit proposed fee schedules for types of
services rendered by the depcsitory, including but net limited
to services such as wire transfers, checks cashed, returned
checks, and cash handling, The proposed fee schedules shall
be subject to review and approval by the Board. If the fee
schedules are appreved by the Board, a contract shall be
entered inte with the depository for the furnishing of the
required services. If the fee schedules are not approved by
the Board, the Board may negotiate satisfactory revised fee
schedules with the depository or select another depository.
The monthly total fee for the services rendered shall be
converted to a compensating balance by using the average 90-
day U. 8. Treasury bill rate (bond eguivalent vield).

The following example will iliustrate how  the
compensating balance will be computed and applied:

) Assume that the average 90-day U. S. Treasury bill

rate for the affected month is .10;

2) The multiplier for annualizatiocon is twelve; and the
fee for the services, if rendered on a fee kasis,
would egual 3560.00 for the affected month.

Accordingly, the compensating balance to be maintained
for the next menth is %67,200 derived as follows:

(560) x 12
.10 = $67,200
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If any overcompensation or undercompensation occurs
during a given month, the compensating balance for the
following month shall be apprepriately adjusted in oxrder to
fairly compensate the depository for services rendered.

2) A compensating balance derived by accumulated
receipts in the receipts account and periodically transferring
such balance to a central depository designated by tﬁe Beoard.
This method of compensation would be used fcr depositories
whose receipts would not be sufficient velume to justify use
of the method in subdivision (1) of this section.

Upon Beoard approval, a contract shall be entered into
with the depository for the furnishing of required services.

3) The Beard may autherize the bank to inveice the
Board., 1In such case, the Board will pay the invoice with a
State warrant.

5.02. Compensation for Ancillary Services - The Beoard

may, from time to time, reguire the depository to furnish
certain ancillary services in the course of providing the
basic service Ifor which it was selected. For example, the
Board may specify that a depositery for receipts shall furnish
analvtical reports. The Board may also specify that the
depository shall be compensated for the cost of furnishing
services on a flow-through basis, In such event, the bank
shall be compensated for such service by cne of the three

methods described in section 5.01.
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WEST VIRGINIA ADMINISTRATIVE REGULATIONS
West Virginia State Board of Investments

Chapter 12-1
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References are to secticn numbers in West Virginia

Administrative Regulatlions 12-1, Series IV.
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January 1%, 1891

NOTICE OF EMERGENCY RULE DECISION RBY THE SECRETARY OF STATE

AGENCY: Board of Investments

RULE: New Rule, Series 4, Selection of State Depositories for

Receipt Accounts

DATE FILED AS AN EMERGENCY RULE: January 3, 1991

DECISION NO. 9-81

Following review under WV Code 29A-3-15a, it 1s the decision of
the Secretary of State that the above emergency rule be approved.
A copy of the complete decision with required findings is avail-
able from this office, : :

y/ it

KEN HECHLER
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DECIEZION EMERGENCY RULE DECISION
(ERD 9-91)

AGENCY: West Virginla State Board of Investments

RULE:

New Rule, Series 4, Selection of State Depositories
for Receipt Accounts

FILED AS AN EMERGENCY RULE: January 3, 1991

par. 1 The WV Board of Investments (Bcard) has filed the above new

rule

as an emergency.

par.

par.

par.

par.

West Virginia Code 28A-3-15A regulres the Secretary of State to
review all emergendy rules filed after March 8, 1986.  This
review requires the Secretary of Btate to determine if the
agency . filing such emergency rule 1) has complied with the
rrocedures for adopting an emergency rule; 2} eXceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists Justifying the
promulgaticn of an emergency rule.

Following review, the Secretary of State shall issue a decision -
as to whether cor not such an emergency rule should be disap-
proved [29A-3-15a(z)].

- (A) Procedural Compliance: WV Code 29%4-3-~15 permits an agency

to adopt, amend or repeal, without hearing, any legisla-
tive rule by filing such rule, along with a2 statement of
the circumstances constituting the emergency, with the
Secretary of State and forthwith with the Legislative
Rule-Making Review Committee (LRMRC).

If an &agency has accomplished the abcve two reguired filings
with the appropriate supporting documents by the time the ERD
is issued or the eXpiration of the Iforty-twe day review pericd,
whichever is sooner, the Secretary ¢f State shall rule in favor
of procedural cocmpliance.

The Board has filed this emergency rule with supporting docu-
ments with the Secretary of State on January 3, 1991, and with
the LRMRC on January 3, 1851.




par.

par.

par.

par.

par.

par.

par.

7

8

9

It is the determinaticn of the BSecretary of State that the

Board has complied with the procedural requirements of WV Code
§29A~-3-15 for adoption cf an emergency rule.

(B) Statutory Authority -- WV Code §12-6-5(5) reads:

{5) Promulgate and enforce bylaws and rules for the management and
conduct of its affairs.

§12=-1-2 of the WV Code further states in part:

The beard of investments shall promulgate rules and regulations, in
accordance with the provisions of §25A-71-7 et seg. of the code of Wesi
Virginia, as amended, concerning depositories for receipt accounts and
investment accounts prescribing the selection criteria, procedures,
compensation and such other contractual terms as it considers to be in the
best interests of the state giving due consideration to: (1) The activity
of the various accounts maintained therein; (2} the reasonable value of the
banking services rendered or to be rendered the stegte by such
depositories; and (3) the value and importance of such deposits to the
economy of the communities und the various areas of the state affected
thereby.

It is the determination of the Secretary of State that <the
Board has not exceeded its statutory authority in promulgating
this emergency rule. _

(C) Emergency: WV Code 23A-3-15(g) defines "emergency" as
follows:

{g) For the purposes of this section, cn emergency exists when the
promuigation of a rule is necessary for the immediate preservation of the
public peace, health, safety or weifare or is necessary to comply with a
time limitation established by this code or by o federal statute or regulation
or to prevent substantial harm to the public inierest.

Thers ares -essentially three  classes o©f emergency broadly
presented with the above provisicn: 1} immediate preservation;
2) time limitation; and 3) substantial harm. An agency need
only document to the satisfaction of the Secretary of State
that there exists a nexus between the proposal and the circum-
stances creating at least one o©of the above three emergency
categories. e

The facts and c¢ircumstances as presented by the Board are as
follows:

With the passage of S.B. 8 by the second special session oI the
1990 Legislature, varicus sections o¢f Chapter 12 were changed
transferring authority Zfor cash management and investments o
the  State Board o¢f Investments. On December 1%, 1980, the
Board authorized the implementation ¢f these changes to occur
on January 3, 189%1. 8Since these rules are an integral part of
these changes, they had tc be filed cn an emergency basis.




par.

par.

i4

15

It is. the determination of the Secretary of State that this
rroposal gualifies under the definition o¢f an emergency as
defined in 29A-3-15(g) . . ."immediate preservation of public
peace, health, safety or welfare" and "to prevent substantial
harm to public interest."

This decision shall be cited as Emergency Rule Decision 9%-91 or
ERD %=-91 and may be c¢ited as precedent,. This decision is
available frcom the Secretary o¢f State and has heen filed with
the WV State Board of Investments, the Attorney General and the
Legislative Rule Making Review Conmittee.

T Thosd

XEN HECHLER
SECRETARY OF STATE
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