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APPENDIX B

FISCAL NCTE FCR FROPOSED RULES FH—ED
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mile Titlz: Assessment of Civil Penalt:es and Procedures for Congéfn‘g%gfg‘ﬁegng?s
L""‘ir- At

ot Negotiated Settlement ‘ vir i OF G
Type of Rule: X _Iegislative Interpretive Pr'bce:i:rai!f B

2gency Dept. of Agriculiure 2ddress Capitol Building Room 28

Charleston, WV 25305

T . A FISCAL YEAR |
1. Effact of Proposed Rulel Increase Decreass| Current Next Thereafszer

Estimated Total Cost s

Personal Services
Current a-cpezﬁse
Repairs and Alterations
Equipment

Othar

2. Explanation of akove estimates:

No increase or decrease is expected as the regulations apply to ongoing
program activities.

3. ijecr.:.ves of these rules:
To establish a penalty mechanism that is firm and eugitable to ali
persons being regulated.




4. Explanaticn cf Overall Econamic Impact of Proposed Rule.
A. Zzonemic Impact on State Govermment.

None - These regulations are a continuation of program
enforcement efforts. ’

B. Econamic Impact on Political Subdivisicns; Specific Industries;
Specific groups of citizens.
None - These regulations are a continuation of program enforcement efforts.

C. Economic Impackt on Citizens/Public at Laxge.

None - These regulations are s continuation of program enaforcement effocts.

Data: June 21, 1981

Signature of Agency Head or Authorized Representative
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This rule establishes procedures and a matrix for the levy of
civil penalties for violations of the Pesticide Control Act of
1990, Procedures are established to allow penalty settlement of
such penalties through a consent argument negotiated settlement by
way of an informel hearing or a formal administrative hearing.

Statement of Circumstance

These rules are necessary to implement provisions of the
Pestlicide Control Act of 1990 establishing levels of. civil
penalties and allowing for procedures to settle penaltles through
consent agreement or negotiated settlement.
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STATE DEPARTMENT OF AGRICULTURE
SERIES XIIe

TITLE: Assessment of Civil Penalties and Procedures for
Consent Agreements or Negotiliated Settlement.
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§61-12E-1 Generat

1.1  Scope - These legilisiative rules establish procedures to
provide for consent agreements or negotlated settlement of civil
penalties assessaed in dealing with viclations ¢f the wWest Virginia
Pesticide Control Act and promulgated regulations.

1.2 Authority - WV Code §19-16A~4, §19-16A-Z2
1.3 Filing Date -
1.4 Effactive Date -

§61-12E=-2 Definition

2.1 PAct" means The West Virginia Pesticide Control aAct of
1990 (West Virginia Code §15-18A).

2.2 '"Compliance Officer"” means a person appointed by the
commissiconer to praside over an informal hearing arising as a
result of these rules.

2.3 "Consent Agreement™ means a document executed between the
commissioner and ancother party affirming a level of a proposed
penalty for an alleged violatioen or violations,

2.4 "Enforcement Qfficer”™ means a person appointed by the
commiszsioner tec carry out the review, assessment and procedure
contained in these rules.

2.5 "Inspector! means an authorized representative of the
commissioner who as a pormal function of his responsibilities
conducts inspections, investigations, or sampling of activities
regulated by the act.




2.6 "License Violation" means any violation oI the Act
reiatad to the reguirements for the licensing or registration ox
pesticide businesses, applicators or technicians.

2.7 T"Negotiated Settlement" means any written document
evacuted between the commissioner and ancother party affirming an
agreement to a penalty as a result of an informal hearing.

2.8 "Non-Uge Viclatien" means any viclation of the Act
characterized by reguirements for records, supervision, special
regulations or misrepresentation cf gcods and service.

2.9 "product Violation" means any violation of the Act
related fo reguirements of product registration, laveling,
coloration, product integrity or guaranteed analysis.

2.10 "Use Violatioen®™ means any viclation of the Act related
to reguirements for the use of pesticides.

2.11 "violator!" means the perscen whe 1s alleged to have
vielated the Acts, or any rule, regulation, order, or permit
condition imposed pursuanit to the Act.

§61-128-3 Procedure

3.1 These penalty assessment rules are designed to include
most viclaticns encountered of the &aAct by licensed pesticide
businesses, certified applicators and non-certified applicators.
However, <there may ke situations which arise that are not
adequately covered by these rules. In such cases, the enforcement
officer shall determine an appropriate ccourse cof acticn and make a
recommendzation for such action te the commissioner. After review
of the circumstances, the commissioner may concur with the
recommendation or give directicn for other apprcpriate action as
prescribed under the authority of the Act.

3.2 The enfordemént officer reviewing a case will prepare a
finding of facts surrounding any discovered viclation of the Act.
Once a vieclation is discovered the enfoércement officer shall
determine; :

3.2.1% Tha appropriateness of c¢ivil penalty or
criminal enforcement action;

3.2.2 The character of the violation and the
appropriate enforcemeni level as contained in schedule of penalty
codes contained 1n Table 61-12E-A. The violation shall be
categorized into the following types:

3.2.2.1 Licensing viclations;




3.2.2.2 Non-Use violations;

2.2.2.3 Use violations;
2.2.2.4 Product violations

3.2.3 Once a penaliy code is established, the
enforcement officer will refer to the schedule cof penalty levels
contained in Table 6§1-12E-B fto determine a monetary assessment. In
determining the level o¢f penalty the enforcement office shall
consider: :

3.2.3.1 The gravity of the violaticn;
3.2.3.2 The degree of the violators's culpanility;

3.2.3.3 _The degree of the vwvioclator's effort to

comply; and
3.2.3.4 The history of prior vieclations.

3.2.4 The time interval between the first offense and
each repeated offense, bevond which no enforcement action may be
taken and which shall clear the applicators record, will be limited
te two yvears for all use, non-use or product vieclations. There
shall be no time limit for licensing vioclations.

3.2 Any denial, suspension, revocation or modification of a
license, permit or certification shall comply with the regquirements
of $§15-~16A-18. The offender will bhe notified of the alleged
violations and offered an opportunity for a formal hearing prior to
such action, .

3.4 Any consent agreement or negetliated settlement agreed
upon and signed by the wviolating party and the d&duly appointed
repregentative of the commissioner shall be deemed as a penalty
levied threough an administrative hearing for purposes of collection
and sucdh other action as deemed proper and incliudded in the consent
agreemaent or negoetiated settlement.

§61-12E-4 Consent Agreement/Negotiated Settlement

4.1 Cocnsent agreements or negotiated settlements are intended
as a mechanism to settle violations without expensive costs to beoth
parties for administrative or c<criminal hearings. The violations
clited are capabkle of being recognized by the viclator and the
penalty settlement could be accomplished without a hearing. The
viclateor is provided a written notice of wviolation, by certified
malil or personal service, including a finding of fact and =
proposed level of anforcement action. IE the violator agrees with
the intended level of action, a consent agreement form is signed
and returned with payment of The assesgsed penalty.




4.2 Right to informal hearing. In the event that the
violator disagrees with the findings of the investigation and/or
level of enfordement acticn, the wviolator shall have 20 calendar
days from his receipt ¢f the notice of civil penalty to request an
informal ‘thearing with the compliance officer tc coffer any
mitigating circumstances as to why the investigative findings or
level of enforcement acticon should be altered.

4,3 Notice and Scheduling of Informal EHearing. If the
violator Feguests an infeormal hearing within the twenty day period,
the enforcement officer shall schedule such a hearing in accordance
with the following procedures:

4.3.1 Tha time and place the infcrmal nearing is to
be held shall be communicated to any inspector or other authorized
representative o©f the commissioner whe was invelved in  the
investigation cf the v1olaulon bringing about the informal hearing
and to the viclator.

4.3.2 such communication shall be_ provided at least
fifteen {15) calendar days pricr to the time of the hearing.

4.3.3 The compliance officer may continue the
informal hearing onlvy for good cause shown.

4.4 Informal Hearing Procedures. An informal hearing, as
provided by these regulations, is intended to be an informal
discussion of the facts which gave rise to the issuance cf a notice
of wviclaticn and shall be cornducted in the following manher:

4.4.1 The Weést Virginia Rules of Civil Procedure and
wWest Virginia Rules of Evidence shall not apply.

4.4.2 A record of the informal hearing i1s not
regquired but mav be made by any party tc the hearing at that
party's expense, Any other party o the hearing may obtain copies
thereof at the eupense of the party regqguesting such copy.

4.4.3 at formal review procesdings which may ensue,
no evidence as te any statement made by one party at the informal
hearing may be introduced as avidence by another party, ner may any
statement be used to impeach a witness, unless the statement 1s or
was available as competent evidence independent of its introduction
during the infeormal hearing.

4,5 Written decision. Within thirty (30) calendar days
following the informal hearing, the compliance officer shall issue
and furnish to the violater a2 written decision affirming,
decreasing, or dismissing the initial civil administrative penalty
asgesgsment and giving the reasons therefor.




4.6 Contested Cases, Request for Formal Hearing. Within
thirty (20) calendar days after notificaticon of the compliance
officer's decision, the wviclatcr may contesgt that decision by
regquesting a formal hearing before the commissioner in accordance
with the provisions of the Act. Anv such hearing conducted shall
also comply with the Administrative Procedures Act §29%932-5-1 et seq.
If no hearing is requested the compliance officer's decigiocon shalil
become a final order after the expiration of the thirty day period
and the civil administrative penalty shall beccme due and payvable.




TABLE 61-12E-A
Schedule of Penalty Codes

License Violations.

A
Tirst Cifense, Nc Pricr
Knowledge, Written Notice

PC-1 .
Adverse 2ffects E1l
not probable

PC=-2

Adverse sffects 2
Unknown

PC-3 )
Adverse effacts E3
probable or
demonstrated. .

Non-Use Viclations

A
First Cffense

B
Prior Xnowledge

E3

E4

B
Second Offense

PC~4 .

Regulations E1
with no :
adverse .
effects or T -
records

statements

PC-~5

Special EZ2
regulations or
raegulations

resulting in

adverse effects

PC=-6 : T
Bach repeated E2
offenge :

E4

C
Each Repesat
Offense or Non-
Compliance after
Notice
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E3

B4

ES
c

Each Repeated

Offense
E3
E4
ES




Use Vioclations

A B c
First Cffense z2nd Qffense or Each Repeated
Knowing 1st Offense
Qffence ” ’
PC=7
Adverse BE1 E3 E4
effect not
rrobable
PC-3 :
Adverse E2 . E4 ES
affects ’
Unknown
PC~9 o . ’ ’ . -~
Adverse E3 ES E6
effects on
plants or
animails
probable or
demonstrated
PC-10 )
aAdverse z4 Ef E7

affects to known
prchable or : T
demonstrated

Product Violations

A B
First Qffense Tach Repeated
Offense Offense

PC-11 . :
No probable - El : B3
adverse affects ’ } )
PC=-12
Unknown Adverse E2 E4
effects
PC-13 _
Adverse effacts T ‘53 EDS

probable or demonstrated

PC-14 }
Crosgs Contamination E3 5




TABLE 61-12E~B
schedule of Penalty Levels

Lavel Level of Penalty
El Laetter of wWarning
E2 - £530 - $200

3 $200 - 3300

E4 £350 - 3500

ES 8500 - SE&:50C

E& ' 5630 = $800

E? 800 - 81,000




