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Offices of the Insurance Commissioner
Legislative Rule
Title 114, Series 85

PROFESSIONAL EMPLOYER ORGANIZATIONS

TITLE 114, SERIES 85

BRIEF SUMMARY OF RULE

This rule is promulgated in order to implement W. Va. Code
§33-46A-1, et seq. to establish procedures for 1licensing of
professional employer organizations (PEOs) or professional employer
organizationg groups and to establish standards which a
professional employer organization or professional emplover
organization group must meet in conducting business in the State of
West Virginia. It also sets forth standards for the approval of
master policies for workers’ compensation provided through a PEO to

several client employers.
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LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
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LEGISLATIVE RULE TITLE: Professional Employer Organizations,

Title 114, Series 85

Authorizing statute(s) citation:

WV Code §833-2-10, 33-46A-7 and 33-46A-10
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Date filed in State Register with Notice of Hearing or
Public Comment Period:

June 18, 2008- Comment Period.

What other notice, inecluding advertising, did you give
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Date of Public Hearing(s) or Public Comment Period
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Insurance Commissioner
Title 114, Series 85
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regarding this rule: (Please type)

Timothy R. Murphy, Agsociate Counsel
West Virginia Insurance Commisgion
Legal Division

P.0O. Box 50540

Charleston, WV 25305-0540

Phone: (304) 558-6279, Ext. 1210
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Insurance Commissioner
Title 114, Series 85

ATTACHMENT TO QUESTION 2(d):

The National Association of Professional Employer Organizations (“NAPEO”)
made a number of comments on the proposed rule regarding Professional Employer
Organizations (“PEQs”), which was filed with the West Virginia Secretary of State for
public comment on June 18, 2008. These comments received by NAPEO were
thoroughly reviewed, considered and are addressed herein.

Electronic filing

¢ NAPEO states that in discussions of the statute (HB 4079) during the 2008
legislative session, the Commissioner indicated that NAPEQO’s proposal for “electronic
filing and compliance” could be omitted because the Commissioner believed there was
sufficient regulatory authority to accomplish the same result through rule. NAPEO notes
that such language is not present in the proposed rule and recommends the following be
added to section 3:

3.7. Electronic Filing and Compliance: The Commissioner shall to the extent
practical permit electronic filings in conformance with the West Virginia Uniform
Electronic Transmissions Act of 1999, including applications, documents, reports and
other filings required by this Act. The Commissioner may provide for the acceptance of
electronic filings and other assurance by a bonded, independent and qualified assurance
organization approved by the Commissioner that provides satisfactory assurance of
compliance acceptable to the Department consistent with §33-46A-4 and other provisions
of Article 46A. Nothing in this rule shall limit or change the Commissioner’s authority to
license or suspend or revoke the license of a professional employer organization or to
investigate or enforce any provision of the Act or attendant rules.

The Commissioner agrees that the topic of assurance organizations was discussed and she
agrees that specific language authorizing the use of such organizations should be included
in the rule. However, she also believes that the topic of electronic filing was not agreed
upon and, moreover, is unnecessary. Accordingly, the commissioner changes the rule to
add the following subsection:

3.8. Accreditation services: The Commissioner may provide for the acceptance of
[filings and assurances of a PEQ's compliance with this article and other applicable laws
by a bonded, independent and qualified assurance organization approved by the

Commissioner.




§114-85-2. Definitions

e A comment was received regarding the definition of “Controlling Person”
found in subsection 2.1. The definition states that a “Controlling Person” includes a
partner of a partnership operating as a PEQ. NAPEO states that there is generally no
problem with making a general partner a controlling person but that a problem may arise
with respect to limited partnerships because the language in the rule is overly broad.
NAPEOQO suggests instead that the words “a partner of a partnership” be deleted and
replaced by “or a person or partner that possesses, directly or indirectly, the power to
direct or cause the direction of the management or policies of a company or partnership
operating as...” The Commissioner recognizes that the current language of the rule may
indeed be to broad and agrees to make the following changes to the definition:

2.1. “Controlling Person” means an officer or director of a corporation
operating as a professional employer organization, a shareholder holding twenty-five
(25%) percent or more of the voting stock or a corporation operating as a professional
employer organization, a-parther-of-a-partnership or a person or partner that possesses,
directly or indirectly, the power to direct or cause the direction of the management or
policies of a company or partnership operating as a professional employer organization,
or a person that possesses, directly or indirectly, the power to direct or cause the
direction of the management of policies of a company operating as a professional
employer organization through the ownership of voting securities, by contract or
otherwise, and who is actively involved in the day-to-day management of the company.

e Although the rule defines “temporary employee,” NAPEO notes that the
statute exempts from the definition of PEO a person who performs “temporary help
services” and that the rule should, at a minimum, define this term. NAPEOQ suggests
replacing the definition found in §2.3, “Temporary Employee,” with the following
definition of “Temporary Help Services Employee™:

2.3. “Temporary Help Services” means services consisting of a person:
a. Recruiting and hiring its own employees,
b. Finding other organizations that need the services of those employees,

c. Assigning those employees to perform work at or services for the other
organizations to support or supplement the other organizations’ workforces, or to
provide assistance in special work situations such as, but not limited to, employee
absences, skill shortages, seasonal workloads, or to perform special assignments
or projects, and

d. Customarily attempting to reassign the employees to other organizations
when they finish each assignment.

The Commissioner agrees that a definition of “Temporary Help Services” should be
added and changes the subsection as follows:



tast-orfunction: " Temporary Help Services” means services consisting of a
Person:

a. Recruiting and hiring its own employees,

b. Finding other organizations that need the services of those employees,

c. Assigning those employees to perform work at or services for the other
organizations to support or supplement the other organizations’ workforces, or to
provide assistance in special work situations such as, but not limited to, employee
absences, skill shortages, seasonal workloads, or to perform special assignments
or projects, and

d. Customarily attempting to reassign the employees to other
organizations when they finish each assignment.

§114-85-3. Licensing Requirements

e A comment was received pertaining to subdivision (i) of subsection 3.2 of
this rule. The subdivision states that a “PEO’s most recent audited financial statement
setting forth the financial condition of the PEO or PEO Group, which may not be older
than thirteen months, performed by a local licensed CPA” be submitted in order to obtain
a license. NAPEO states that the term “local” contradicts the statute which requires only
that the CPA “be licensed to practice in the jurisdiction where the accountant is located.”
The Commissioner agrees that the requirements set out in the rule in this respect should
conform to those in the statute and, accordingly, changes the subdivision as follows:

i. The PEQ’s most recent audited financial statement setting forth the financial
condition of the PEQ or PEO Group, which may not be older than thirteen months,
performed by a toealticensed CPA licensed in the jurisdiction in which the CPA is

located.

s A comment was received pertaining to subdivision (/) of subsection 3.2 of
this rule, which provides that “each applicant for a PEO license must provide the name
and address of all officers, directors, partners and shareholders owning 10% or more of
any stock in the corporation.” NAPEO states that the statue is fairly specific as to the
requirements for information about 25% owners and that this subdivision exceeds those
requirements. The Commissioner agrees that the requirement for the name and address of
all officers, directors, partners and shareholders owning 10% or more of any stock in the
corporation be submitted exceeds the Commissioners authority and agrees to conform the




requirement to the statute. See W. Va. Code §33-46A-4(c)(5) (see changes following
next paragraph).

e NAPEO also commented that subdivision (/) of subsection 3.2 of the rule
raises a question as to how a foreign entity complies because foreign entities will not
have the West Virginia documents required by this section and would instead have a
certificate of authority to transact business in West Virginia. The Commissioner agrees
that the language stating that a certificate of authority be submitted for non-resident
PEQO’s be added to this subdivision. The Commissioner changes the subdivision as
follows:

eorporation. If the applicant is a corporation, a certificated copy of the corporation’s
Articles of Incorporation filed with the Secretary of State of West Virginia must be
submitted to the Commissioner. If the applicant is a partnership, a copy of the
Partnership Agreement or an affidavit signed by all parties partners that no written
partnership exists must be submitted to the Commissioner. If the applicant is a limited
partnership they must additionally provide and file a certified copy of its Certificate of
Limited Partnership to the Commissioner. If the applicant is a non-resident, then a
certificate of authority must be submitted to the Commissioner.

¢ A comment was received pertaining to subsection 3.3 that states that a
PEO who has not had sufficient operating history to have an audited financial statement
as required in §3.2.1 must meet the requirements set forth in §3.2,j of this section.
NAPEO states that the phrase “$100,000 working capital or bond” requirements should
be added to this sentence for clarification purposes. They note that otherwise it says that a
company that does not have a financial statement must have a financial statement. The
Commissioner agrees that clarification would be beneficial to this subsection and changes
1t to read:

3.3. A PEO who has not had sufficient operating history to have an audited
financial statement as required by subdivision i, subsection 3.2 of this section must meet
the 3100,000 working capital or bond requirements set forth in subdivision j of
subsection 3.2 of this section. The amount of the bond for a PEO whose financial
statements do not indicate positive working capital must be $100,000 plus an amount
sufficient to cover the deficit in working capital. An applicant may apply to the
Commissioner for an extension of time for filing its financial statements so long as the
request for an extension is accompanied by a letter from an independent certified public
accountant stating the reasons for the delay and the anticipated completion date of the
[financial statement.

¢ A comment was received on subsection 3.7 that states that “any
application, as determined by the Commissioner, that remains incomplete for a period of
four months from the date initially filed will be considered withdrawn and a new
application and application fees will be required.” NAPEO suggests adding language that
an existing license, not suspended, revoked or otherwise limited by the Commissioner,




should remain in effect during the review of a renewal application by the Commissioner.
They suggest further that the phrase “initially filed” be struck and instead read that from
the date “of notice from the Commissioner that the application is incomplete.” The
Commissioner agrees that this language would be better suited with regard to renewal
applications and would be beneficial with regard to new applicants as well. This language
1s also found in subsection 4.3 of section 4 and in subsection 5.4 of section 5. The same
change made to this subsection will be made to those subsections as well as to keep
language consistent throughout the rule. Therefore, the Commissioner agrees to change
this subsection, and those in sections 4 and 35, to read as follows:

3.7. Any incomplete application, as determined by the Commissioner that remains
incomplete for a period of four months from the date initiathfiled of notice from the
Commissioner that the application is incomplete will be considered withdrawn and a new
application and application fees will be required. An existing license, not suspended,
revoked or otherwise limited by the Commissioner, shall remain in effect during the
review of a renewal application by the Commissioner,

§114-85-4. Combined or Consolidated Licenses

e A comment was received on subsection 4.1 that states that “PEOs in a
PEQ group may satisfy the licensing law on a combined or consolidated basis by filing a
combined or consolidated application for a license of multiple PEOs majority-owned by
the same parent, entity or persons and may do so on forms prescribed by the
Commissioner.” NAPEO points out that the statute only provides that PEOs can meet the
financial and reporting requirements on a consolidated basis and that all other
requirements must be met separately. They suggest deleting “licensing law” and replace
it with “financial and reporting requirements of W.Va. Code §33-46A.” The
Commissioner agrees with this suggestion and changes the subsection as follows:

4.1. PEQs in a PEO group may satisfy the ficensingtaw financial and reporting
requirements of W.Va. Code $33-46A4 on a combined or consolidated application for a
license of multiple PEOS majority-owned by the same parent, entity or persons and may
do so on forms prescribed and approved by the Commissioner.

e A comment was received on subsection 4.2 about PEOs applying for a
PEO group license. NAPEOQ explains that the group does not own the PEQ but that there
is common ownership of the group. They suggest changing some language that would
eliminate the implication that the PEO is owned by the group. The Commissioner feels
that this clarification offered by NAPEO would improve the rule and therefore changes
the subsection to read as follows:

4.2. PEOs applying for a PEQ Group license must submit evidence showing that
the professional employer organizations that are commonly held by in the PEO Group is
held under common control of a person or entity in the PEO Group. This can be

documented by submission of a corporate registration, shareholder report, corporate




resolution or interest holder report.

§114-85-5. Limited Licenses

e A comment was received pertaining to §5.2 that states proof of financial
responsibility for limited licenses will be in an amount and form determined by the
Commissioner. NAPEO believes that there is no separate financial requirement for this in
the limited license provision in the statute and that the impetus under the statute for this
provision is that if the PEQ is licensed in another jurisdiction under “terms that are
substantially similar” (§33-46A-4) then those financial requirements should be accepted.
NAPEO further believes that this is in essence a de minimis provision for PEOs with only
a few workers in West Virginia. The Commissioner disagrees. The statutory criteria in
W. Va. Code §33-46A-4(1) are specifically stated to be what the applicant must show “at
a minimum.” The Commissioner believes that the absence of language permitting a
“separate financial requirement” is not a bar to her authority to require a demonstration of
such a requirement different from and in addition to that accepted by the other
jurisdiction from which the applicant holds a license.

§114-85-6. Denial of a License or Renewal Application

e A comment was received on subsection 6.2 that suggested a provision be
added that upon a determination by the Commissioner that the application is not
complete, that the Commissioner provide a notice of deficiency and give reasonable
opportunity for the applicant to correct such deficiency. The Commissioner feels that this
request 1s fair and beneficial to the rule and agrees to make the following change to the
subsection:

6.2. If the Commissioner determines

a. That the application is not complete or not properly executed, the
Commissioner shall provide a notice of deficiency and provide a reasonable opportunity
for the applicant to correct the deficiency, or

b. That the applicant does not meet the requirements to obtain a license, a
written notice of denial shall be furnished to the applicant along with the reasons for the
denial of the application. The applicant may request a hearing before the Commissioner
within thirty (30) days of receipt of the written notice of denial to protest the decision of
the Commissioner.

§114-85-7. Suspension, Revocation or Probation of a License

e A comment was received on this section. NAPEO expressed concern with
the entire section. NAPEO believes that the Commissioner is granted all of the
enforcement authorities that are specifically contained in §33-46A-8 and that these
provisions are very detailed as to both the mandatory obligations of the Commissioner
and the discretionary authorities of the Commissioner; that what is created in this section
1s an additional enforcement section that expands on that which is fairly explicit in the




statute; that it is unclear what additional authority the Commissioner gains under this
language that is not already in the statute. NAPEQ states that they can envision a scenario
in which the Commissioner may desire some sanction short of suspension or revocation,
such as probation or a cease and desist order, neither of which is mentioned in the statute.
NAPEOQ also suggests that the rule require that enforcement actions should be
progressive, e.g. revocation for any serious or repeated misconduct, suspension for
serious be lesser offenses and probation for the smaller violations.

The Commissioner believes that much of the section unnecessarily repeats the
corresponding statutory language and can be stricken. However, the provisions relating
to what sorts of factors should be considered by the Commissioner in an enforcement
proceeding will be retained. Because the Commissioner believes that probation is
necessarily included as a possible sanction available to her in any enforcement action, the
section will also keep the reference to probation. The Commissioner also believes that
the concept of matching the sanction to the violation is implicit in every enforcement and
need not be expressed in the rule itself. The Commissioner recognizes the need for the
hearings process to be explained further in rule and adds a subsection to do so. The
section will be changed as follows:

§114-85-7. Suspension, Revocation or Probation of a License.

7.1. If a PEO fails to comply with any of the requirements for a license or
renewal of a license, the Commissioner may suspend or revoke the license or place the
PEQ on probation until such time the PEQ comes into compliance with the licensing
requirements.

7.2. The Commissioner may suspend or revoke the license of a PEQ or place a
PEO on probation for a violation of any provision of this rule, W. Va. Code $33-46A-1 et

seq, any order of the Commissioner. er-thisrle—forunprofessional-conduet or for-a

Hela-ﬁen—qf any law relatlng to the conduct of the business of the PEO. Unprofessional

7.3. In determining ifprobation-orticense-suspension-or-revoeationis an
appropriate remedyfor-aviolation sanction, the Commissioner may consider the
followingfaets:




a. The record of previous violations by the PEQO;

b. The significance or scale of the violation;

c. The existence of outstanding reports or failures to pay;

d. Failure to respond to a request to produce records, documents or proof
of payment,;

e. Submission of falsified or altered records, forms, documents or proof of

payment;

[ Whether the violations were willful or knowing; and

g. Good faith efforts by the PEO to remedy any violations.

7.4. Hearings. Anv hearing regarding actions taken pursuant to this rule or
W.Va. Code §33-46A-1 et. seq. shall be conducted pursuant to W.Va. Code §33-2-13 and
W.Va. Code St. R. §114-13-1 et. seq.

§114-85-10. Actions Against Bond or Securities

e NAPEO commented that the entire section should be stricken because
there 1s nothing in the statute creating a private right of action. NAPEO states that
enforcement 1s specifically the responsibility of the Commissioner and that there is



already an independent right of action by a contracting party for contractual violations
and by any employee for non-payment of wages or other violations. The Commissioner
agrees that the rule may not create a private right of action that is not provided for in
statute and, accordingly, she strikes the entire section (the remaining sections are
renumbered).

§114-85-12. Notification of Change in Identifying Information

e The comment received is in regard to the duty to notify the Commissioner
of changes in a PEO’s “identifying information.” NAPEQ suggests that it would be
clearer to say ““...changes in information required by §114-85-3.2¢-h.” The
Commissioner agrees that clarification is needed and changes the section to add a cross-
reference to the types of “identifying information™ covered by the rule. The




Commissioner notes that the numbering of this section 1s changed from section 12 to

section 11 due to the recommended deletion of section 10, “Actions Against Bonds,”

which renumbers the remaining sections of the rule. The section is changed to read as
follows:

12].1. Each PEQO has a continuing duty to timely notify the Commissioner, in a

format and manner prescribed by the CommtsSloner of changes in any of the identifying
information in-aformat-and-manner-preseribed ; oner provided pursuant
to subdivisions c through h, zncluszve of subsectton 3.2 of this rule.

121.2. Failure by a PEO to timely notify the Commissioner of a change in its
identifying this information shall subject the PEQ to the penalties provided in W.Va.
Code §33-464-8.

§114-85-14. Professional Employer Organization Workers® Compensation Policies

e A comment was received pertaining to subdivision d of subsection 14.2
and the definition of “Residual Market.” NAPEOQ points out that the code reference found
in the definition may be wrong; as it reads now, the code section reference is §23-2C-2(u)
and they think it should be §23-2C-2(s). The Commissioner responds that the term
“residual market” is not defined in the Workers” Compensation Code (chapter 23 of the
W. Va. Code) and the use of the term is unnecessary in the rule. Instead, current
reference to “residual market” will be replaced throughout this section to reflect
amendments to W. Va. Code §23-2-10 establishing the assigned risk plan.

e A comment was received on §14.3.b, which states that workers’
compensation policies to be used for PEOs and their clients must be filed by the carrier
no less than sixty days in advance of such policy being used. The subsection also states
that approval of any form under this subsection by the Commissioner constitutes a waiver
of any unexpired portion of the sixty day period. NAPEO wants to know that upon such
approval and waiver does that mean that policy is immediately effective. The
Commissioner responds that an affirmative notice of approval will contain the effective
date and that any change to the subsection is unnecessary: However, the Commissioner
does change the subsection to require that the affirmative approval be in writing. The
Commissioner notes that the numbering of this section is changed from section 14 to
section 13 due to the recommended deletion of section 10, “Actions Against Bonds,”
which renumbers the remaining sections of the rule.

§114-85-143. Professional Employer Organization Workers’ Compensation
Policies.

143.1. The purpose of this section is to implement W. Va. Code $33-46A4-7
relating to workers’ compensation policies for PEOs and their client-employers.

143.2. In addition to the definitions found in W. Va. Code §33-46A-2 and section
2 of this rule, the following definitions shall apply to this section:




a. “Master Policy Basis” means an arrangement under which a single
policy issued to a PEO covers more than one client-employer.

b. “Multiple Coordinated Policy Basis” means an arrangement under
which a separate policy is issued to or on behalf of each client-employer but certain
payment obligations and policy communications are coordinated through the PEQ.

¢. “Private Carrier” means any insurer authorized by the Commissioner
to provide workers’ compensation insurance pursuant to chapters twenty-three and
thirty-three of the West Virginia Code

wciﬁen—pwes-uam—fe—éhe—aﬁigned—ﬂsk—piaﬁ “Assigned risk plan " is the plan developed

pursuant to W. Va. Code §23-2C-10 to provide workers’ compensation coverage to
employers who are unable to obtain coverage in the voluntary market.

e. “Voluntary Market” has the same meaning ascribed to it in W. Va.
Code §23-2C-2(u).

143.3. PEO Workers’ Compensation Policies.

a. In the voluntary market, workers’ compensation policies for PEOs and
their client employers may be issued on a master policy basis, multiple coordinated
policy basis or such other form as approved by the Commissioner.

b. Every policy form of workers’ compensation insurance to be used for
PEQOs and their client-employers must be filed by the private carrier using the policy or
the Commissioner’s designated rating organization no less than sixty (60) days in
advance of such policy being used by the private carrier. At the expiration of the sixty
(60) day period, unless the period was extended by the Commissioner to obtain
additional information from the private carrier, the form is deemed to be approved unless
prior thereto it was affirmatively approved or disapproved in writing by the
Commissioner. Approval in writing of any form under this subsection by the
Commissioner constitutes a waiver of any unexpired portion of the sixty (60) day period.

¢. Policies of worker’s compensation insurance for PEOs and their client
employers in the-residuat-market assigned risk plan shall not be issued on a master

policy basis. Such policies shall only be issued on forms submitted by servicing carriers
and approved by the Commissioner pursuant to subdivision b of this subsection.
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July 21, 2008

Mzr. Timothy Murphy

Associate Counsel

West Virginia Insurance Commission
Legal Division

P.O. Box 50540

Charleston, West Virginia 25305-0540

RE: 2008 Legislative Rule Title 114, Series 85- Professional Employer Organizations

Dear Tim:

Please find attached comments on behalf of the National Association of Professional Employer
Organizations (NAPEO) to Insurance Commission Legislative Rule Title 114, Series 85 relative to
Professional Employer Organizations.

I wanted to take the opportunity to thank you, Commissioner Cline and members of your staff for
working with our industry throughout the legislative session on HB 4079, 1, along with members of
our industry, certainly appreciate the time and attention the department has placed into ensuring
that the citizens of West Virginia are adequately protected through oversight under the purview of
the Commissioner of Insurance.

NAPEO and our membership appreciate the opportunity to comment on these proposed rules and
look forward to working with you during the rules process to ensure the final regulations represent
a fair, accurate and adequate regulation the PEO industry.

As always, if I can provide any additional information or be a resource for any questions, please do
not hesitate to contact me. Once again, thank you for you time and attention to this important

matter.

Sincerely,

Teat f L

Todd J. Cohn
Assistant Director, State Government Affairs

Cc: Chad Robinson, Compensation Strategies
Jeff Mullins, EIN, LLC




NAPEO Comments to Legislative Rule Title 114, Series 85
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SERIES 85

PROFESSIONAL EMPLOYER ORGANIZATIONS

§114-85-1. General

1.1. Scope -- This rule establishes procedures for the licensing and regulation of
professional employer organizations (“PEQs”) doing business in the State of West
Virginia.

1.2. Authority -- W. Va. Code §§33-2-10, 33-46A-7 & 33-46A-10

1.3. Filing Date --

1.4. Effective Date --

§114-85-2. Definitions

In addition to the definitions set forth in W, Va, Code §33-46A-2, the following
definitions apply:

2.1. “Controlling Person” means an officer or director of a corporation operating

as a professional employer organization, a shareholder holding twenty-five (25%) percent
or more of the voting stock or a corporation operating as a professional employer
organization, & partner.of a partnership operating as a professional employer
organization, or a person that possesses, directly or indirectly, the power to direct or
cause the direction of the management or policies of a company operating as a
professional employer organization through the ownership of voting securities, by
contract or otherwise, and who is actively involved in the day-to-day management of the

company.

Conument. the problem is limited partwerships (see 3.2. 1 below). Generallv, NAPEQ is
nor conceried in making o general pariner a controlling person. bui this language may
he 100 broad. NAPEQ suggests deleting the highiishted seciion and instead mahing e
Jollowing clause read “or u person or partner thar possesses, dirceily or indivectly, the




NAPEQ Comments to Legislative Rule Title 114, Series 85
July 21, 2008

power ro direct or cause the direction of the management or policies of @ company or
partaership operaiing as ... "

2.2. “PEO” means a professional employer organization as defined in W. Va.

Code §33-46A-2(g).

2.3. “Temporary Employee” means a person employed either through another

person or directly by an employer to support or supplement the existing work force in
special situations such as employee absences and temporary skill shortages, seasonal
workloads and special assignments and projects, with the expectation that the person’s
position will be terminated upon the completion of the task or function.

The Act speaks of “temporary help yervices ™ so at a minimuan, the regulation should
define a “temporary help sesvices emplovee.” NAPEQO suggests a more accurate

definirion may be:

(A)  “Temporary Help Services” means services consisting of a Person:

1. recruiting and hiring its own employees,

2. finding other organizations that need the services of those
employees,

3. assigning those employees to perform work at or services

for the other organizations 10 support or supplement the
other organizations’ workforces, or to provide assistance in
speclal work  situations  such as, but not limited to,
employee absences, skill shortages, scasonal workloads, or
to perform special assignments or projeets, and

4. customarily attempting to reassign the employees o other
organizations when they finish each assignment.

§114-85-3. Licensing Requirements

3.1. After the thirty-first day of July, 2009, no person may provide, advertise or
otherwise hold himself, herself, or itself out as providing, professional employer services
to employers in this state without first obtaining a license pursuant to W.Va. Code §33-
46A-4 and this rule.

3.2. Each applicant for a PEO license shall provide the West Virginia Insurance
Commissioner (“Commissioner”) with the following information:

a. Fully completed PEO licensing application;

b. Application fee of two-hundred dollars ($200);

¢. The name or names under which the PEQO conducts business;

d. The address of the PEO’s principal place of business and the address of

each office it maintains in this state. The address of the principal place of business
provided

will be the address of record and any correspondence from the Commissioner will be
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directed there unless the applicant requests that another address be used for such
purposes; changes to the address of record shall be promptly communicated to the
Commissioner;

e. The PEO’s taxpayer or employer identification number;

f. A list by jurisdiction of each name under which the PEO has operated in

the preceding five years, including any alternative names, names of predecessors and
successor business entities;

g. A statement of ownership, which must include the names and business

experience of any person who, acting individually or in concert with one or more other
persons, owns or controls, directly or indirectly, twenty-five (25%) percent or more of
the equity interests of the PEO.

h. A statement of management which shall include the names of any

person who serves as a president, chief executive officer or otherwise has the authority to
act as a senior executive officer of the PEO with evidence of the business experience;

i. The PEO’s most recent audited financial statement setting forth the

financial condition of the PEO or PEQ Group, which may not be older than thirteen
months, performed by a fseal licensed CPA;

“Local” coniradicts the stature which requires that the CPA “be licensed to practice in
the jurisdiction where the accountant is located” 33-464-4(c)(7). This iy of paramount
comeern io NAPEQ and its membership.

j- Proof of financial responsibility in the form of $100,000 in working

capital, as defined by generally accepted accounting principles and as reflected in
financial statements submitted to the Commissioner. As an alternative, a PEO may
provide a bond, irrevocable letter of credit or securities with a minimum market value of
$100,000 to the Commissioner;

k. A complete and current listing of all client-employers located in West

Virginia or who have covered employees in West Virginia; and

"

~ o0

The statute is fairly specitic as to the requirements for information about individual (25%
owners) und this exceeds those requirements. While 33-464-10 does offer rulemaking
aurhority, that presupposes legislative approval absent an emergency. Since the
Commissioner is obtaining controlling party information, NAPEO is unclear whar the
rationale jor this lower 10% threshold.

If the applicant is a corporation, a certified copy of the corporation’s Articles

of Incorporation filed with the Secretary of State of West Virginia must be submitted to
the Commissioner. If the applicant is a partnership, a copy of the Partnership Agreement
or an affidavit signed by all parties partuers that no written partnership exists must be
submitted to

the Commissioner. If the applicant is a limited partnership they must additionally provide
and file a certified copy of its Certificate of Limited Partnership to the Commissioner.
With regard to this enfire section. the guestion arises ax 1o hosw q foreign entity complies.
So. for example, a Florida corporvation or a NY State Partnership will not have West
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Virginia dociuments requived by this section. What they will have fo have to do business
in W¥ is a certificate of auwrhority to wansact business. NAPEQ is aware that WV has a
Soreign corporations act. NAPEQ suggests that additional language may be added 1o
convey for a foreign entity, the certificate of authority to operate should have fo be filed.

3.3. A PEO who has not had sufficient operating history to have an audited
financial statement as required by subdivision 3.2.i must meet the $]1900.000 working

have a financial starerent must have a financial statement)

in subdivision 3.2.j. The amount of the bond for a PEO whose financial statements do not
indicate positive working capital must be $100,000 plus an amount sufficient to cover the
deficit in working capital. An applicant may apply to the Commissioner for an extension
of time for filing its financial statements so long as the request for an extension is
accompanied by a letter from an independent certified public accountant stating the
reasons for the delay and the anticipated completion date of the financial statement.

3.4. A PEO must file for renewal of their license annually no later than one

hundred eighty (180) days after the close of the PEO’s fiscal year. Each application for
renewal of a license shall be accompanied by a fee of two-hundred dollars ($200). The
applicant for renewal shall submit to the Commissioner its most recent audited financial
statements meeting the same requirements for initial licensure, together with any changes
in the information required for initial licensure set forth in subsection 3.2 of this section.
The applicant shall also submit to the Commissioner an update of the PEO’s list of West
Virginia clients. A late fee of two hundred ($200) dollars will be assessed to any PEO
that does not timely submit the renewal application and supporting documentation.

3.5. An applicant for a PEO license in this state shall respond to any requests for

more information regarding an application from the Commissioner within thirty (30)
days, Failure to provide the requested information within the time period provided shall
be grounds for denial of an application.

3.6. Any incomplete application, as determined by the Commissioner, that

remains incomplete for a period of four months from the date instiully-filed of notice from
the Commissioner that the application is incomplete will be

considered withdrawn and a new application and application fees will be required. An
existing license, not suspended. revoked or otherwise Hmited by the Commissioner. shall
remain in effect during the review of a renewal application by the Comumissioner.

§114-85-4. Combined or Consolidated Licenses

4.1. PEOs in a PEO group may satisfy the Heensing-law financial and reporting
requirements of W.Va. Code $33-46A on a combined or

consolidated basis by filing a combined or consolidated application for a license of
multiple PEOs majority-owned by the same parent, entity or persons may do so on forms
prescribed and approved by the Commissioner.

The above change is consistent with the stafwiory fanguage. The only requirements that
the PEQs can meer on a consolidated basis are ihe financial and reporting requirements.
As to ull other requirement each PECQ musi separately comply.

a. A subsidiary corporation may submit with its license application the
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combined or consolidated financial statement of its parent corporation in lieu of its own
along with a parental guarantee.

b. Multiple PEOs may only file reports and meet financial requirements on

a combined or consolidated basis if each company that is part of the multiple employer
organization group provides a guarantee of the obligations of W. Va. Code §33-46A-1 et
seq. of each other member of the group.

¢. Such a guarantee may be in the form of an indemnification agreement

or a resolution of the board of directors of the parent company authorizing the guarantee
of workers’ compensation, unemployment tax liabilities and other obligations of a
subsidiary PEQ in the combined or consolidated license.

d. Each PEQ involved in a combined or consolidated license must pay a

separate application fee.

4.2. PEOs applying for a PEO Group license must submit evidence showing that

the professional employer organizations that is commonly held b¥ in the PEO Group is
held under common

control f a person or entity in the PEOQ Group. This can be documented by submission of
a corporate

registration, shareholder report, corporate resolution or interest holder report.

It is mot thai the group owns but that there is common ownership of the group.

4.3, Any incomplete application, as determined by the Commissioner, that

remains incomplete for a period of four months from the date initially filed will be
considered withdrawn and new application and application fees will be required.
§114-85-5. Limited licenses.

5.1, The Commissioner may, under terms he or she determines appropriate, grant

a limited license to a PEO. An applicant for a limited license must demonstrate at a
minimum that it is licensed or registered as a PEO in another state under terms that are
substantially similar to those required by this state, that it does not maintain an office in
this state or directly solicit employers located in this state, and that it does not have more
than fifty (50) covered employees in this state on any given day.

5.2. In addition to the showing required by subsection 5.1, an applicant for a

limited license shall complete those portions of the application required under section 4
of this rule that the Commissioner may require. Preof-of financial-respenstbilityshall-be
i-the-gmevnt-and-form-deterrmned-approprinte-by-the-Commissioner:

NAPEQ believes that there s no separate financial responsibility requivement for this in
the limited license provision in the statute. NAPEQ believes that the impetus under the
starure for this provision is that if the PEQ is licensed in anoiler jurisdiction under
“terms that are substantiolly similar”™ 33-46.4-4 then those financial vequivemenrs should
he accepted. NAPEQ believes that this is in essence a de minimis provision for PEOs
with only a Jew workers in WV.

5.3. Each application for a limited license shall be accompanicd by an application

fee of two hundred ($200) dollars.

5.4. Any incomplete application, as determined by the Commissioner, that

remains incomplete for a period of four months from the date tnitathefiled of notice from
the Commissioner that the application is incomplete will be
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considered withdrawn and new application and application fees will be required. An
existing license, not suspended, revoked or otherwise limited by the Commnissioner, shall
remain in effect during the review of a renewal application by the Commissioner.

§114-85-6. Denial of a License or Renewal Application

6.1. The Commissioner may deny an application for license;

a. Where the application is not fully completed, improperly executed or

otherwise deficient on its face;

b. Where documents required to supplement the application are not

included in the application packet;

¢. Where any fee required by sections 3, 4 or 5 of this rule and W. Va.

Code §33-46A-4 is not submitted;

d. Where the applicant has had a PEO license revoked in this or any other

state, unless such revocation has subsequently been rescinded or otherwise suspended
and the problems remedied to the reasonable satisfaction of the Commissioner;

e. Where the application, or any person named in the application, has

made a material misrepresentation in the application; or

d. Upon finding that any person named in the application, any controlling

person or any person in a management or policy-making position with any applicant, is
not of good moral character, business integrity or financial responsibility, or that there is
good and sufficient reason within the meaning and purpose of this rule or of W.Va. Code
§33-46A to deny the application.

6.2. If the Commissioner determines

a. 'That he application is not complete or not properly exccuted, the Commissioner shall
provide notice of the deficicncy and provide a reasonable opportunity for the applicant to
correct the deficiency, or

b That the applicant does not meet the

requirements to obtain a license, a written notice of denial shall be furnished to the
applicant along with the reasons for the denial of the application. The applicant may
request a hearing before the Commissioner within thirty (30) days of receipt of the
written notice of denial to protest the decision of the Commissioner.

{{§114-85-7. Suspension, Revocation or Probation of a License

NAPEQ is concerned by this whole section. NAPEO believes the Commissioner is
granted all of the enforcement authorities that are specifically contained in Section 33-
464-8 und these are very detailed as to both the mandatory obligations of the
Commissioner and the discretionary authorities of the Commissioner. NAPEQ befieves
what is created below is an additional enforcement section which expands on that which
is fairlv explicir in the statite.

NAPEQ is uncleny whar addiional authorities the Commissioner gains under this
language that is not already in the statute. The staute requires the Commissioner to take
certain uctions under defined circimstances, the statute gives the Commnissioner
discretionary enforcement authorityr in certain defined situations, and the statute granis

the licensee an opportunity for notice and hearing absent an emergency.
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NAPEQ can envision a scenarvio in which the Conunissioner may desire some authorities
short of suspension or revocation (which are detined). For example. probation is not
mentioned in the statute and the Commissioner mav want Cease and Desist wuthority
short of suspension or vevocation. If that is the case, NAPEO would suggest that these
authorities be defined and addressed. 1t also seems that the steps should be more
progiessive ~ ie revocation for any serious or repeated misconduct, suspension for
serious be lesser offenses, and probation for the smaller violations if deemed necessary.

7.1. If a PEO fails to comply with any of the requirements for a license or renewal

of a license, the Commissioner may suspend or revoke the license or place the PEO on
probation until such time the PEO comes into compliance with the licensing
requirements.

7.2. The Commissioner may suspend or revoke the license of a PEO or place a

PEO on probation for a violation of any provision of W. Va. Code §33-46A-1 et seq. this
rule, for unprofessional conduct or for a violation of any law relating to the conduct of
the business of the PEO. Unprofessional conduct includes, but is not limited to:

a. Failure to maintain financial responsibility and management

competence;

b. Use of advertising that is intended to or tends to deceive the public;

c. Failure to comply with any state or federal law governing the conduct of

PEOs;

d. Conviction of a crime related to the conduct of the business of a PEO

by a controlling person of a licensee; and

e. Failure to promptly pay all wages, benefits, workers’ compensation

premiums, unemployment compensation contributions or any other payments for which
the PEO has assumed responsibility under the PEO agreement,

7.3. In determining if probation or license suspension or revocation is an

appropriate remedy, the Commissioner may consider the following facts:

a. The record of previous violations by the PEO;

b. The significance or scale of the violation;

¢. The existence of outstanding reports or failures to pay;

d. Failure to respond to a request to produce records, document or proof of

payment;

e. Submission of falsified or altered records, forms, documents or proof of

payment;

f. Whether the violations were willful or knowing; and

g. Good faith efforts by the PEO to remedy any violations.

7.5. The following procedure shall apply to a revocation or suspension of a

license:

a. The Commissioner shall send written notice to the PEO describing the
noncompliance;

b. The PEO shall have thirty (30) days to correct the noncompliance and

to provide the Commissioner with written verification of the correction;

Page 8

c. If the Commissioner determines that the PEQ has failed to remedy the
noncompliance, he or she shall initiate a hearing pursuant to W. Va. Code §33-2-13 and
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shall provide appropriate notice to the PEO and other proper parties. A decision issued in
connection with a hearing shall specify the effective date of the revocation or suspension.
Where a suspension is imposed, the decision shall specify the duration of the period of
suspension. During a period of suspension or revocation, the PEO shall be determined to
have not applied for a license with the Commissioner; and

7.4. Upon receipt of a written request from a PEO that its license be voluntarily
terminated, the Commissioner shall determine whether such proposed termination will
adversely affect any of the legal responsibilities assumed by the PEO under its
professional services agreements and may permit such termination under such terms as
he or she determines are necessary.}}

§114-85-8. Investigations

8.1. The Commissioner may request information, perform an investigation and

audit and review documents necessary to determine whether a PEO has violated any
provision of W.Va. Code §33-46A-1 et seq. or this rules. In conducting an investigation
of a PEQ, the Commuissioner or his or her representatives may enter the business
premises during reasonable business hours and may examine and copy records pertinent
to the investigation in accordance with the provisions of W. Va. Code §33-2-9.

8.2. An applicant or licensed PEO shall respond to any requests for information

and comply with any investigations that are initiated by the Commissioner. Information
gathered pursuant to an investigation is confidential and not open to public inspection
pursuant to W.Va. Code §33-46A-5.

8.4. The Commissioner may charge the licensee the actual cost of any

investigation undertaken at the direction of the Commissioner.

§114-85-9. Complaints.

9.1. Any person may file a written complaint with the Commissioner regarding a

PEO. The Commissioner shall receive any complaints and shall investigate and
determine whether action is necessary involving allegations of any misconduct as
provided in W.Va. Code §33-46A-8 and these rules. The complainant, the PEO and the
nature of the alleged misconduct and the circumstances surrounding it shall be clearly
identified, and supporting documentation shall be attached.

9.2. The Commissioner shall mail a copy of the complaint to the PEO in question

and request a written response.

9.3. If a PEO fails to respond within thirty (30) days to a request made pursuant to
section 9.2 or to a reqeust for information during an investigation, the Commissioner may
take action pursuant to W. Va Code §33-46A 8

§114-85-10.-Actions-Apain: :

+0--Hfanyv-persotris aggne«\ syl mw-,e(mdm, of-any-PEO-licensee-that
PerSOR-RIay- PRS- tor -
be-one;-n-any-coust-of competer
any mhu' rumedyv availahio to- thie-
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ary-remedies-avatlable-to-the-agprieved-person—s i raey be-entoreed
i-the-name-of the assipnee.

10:2-Hary-person-obiains an-judgment in-its-faver-against-a-Heensee-maintaining
a-deposit-of secprities-cash-orcasheguivatentrand-the licensee does-not-promptly-pay
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shathuponreceiptof acertified-eopy-of-the-final

a—NeH—Ey the hcemee« by-certified-mail-to-pay-the-judgment-withinthirty
—od-the-neticerand
b#dﬁ—#&m%hefa&hdeﬁeﬂﬁer—dﬁwapeﬂﬂeﬂe%ﬁftﬁdﬁer—se&m
public-orprivate sale anamountof securities sufficientto-pay-the judementif-the
fudgment-is- nmpmd Mmmemewwﬂhm»&hewhm {%}d&y-pmﬂd—

"10 %-"-Ar"l'{bt‘ £ 4

eontinue-tith-replacement-of the-bond-or-seld-securities—A-licensee-so-suspended-shall
not-selieit-new-chent-employers-while-suspended-and-shall-comply-with-any-other
conditions-set-forth-in-the-orderof suspension:

NAPEQ believes that there is nothing in the siatute creating a private right of action.
Enforcement is specifically the responsibility of the Commissioner. There is already an
independent righr of aciion by a conrracting party for contractual violations and by any
emplovee for non-payment of wages or other violation. This entire section is of
paramount concern to NAPEQ's membership.,

§114-85-11. Responsibilities of a Professional Employer Organization

11.1. An applicant or licensed PEO shall notify the Commissioner in writing

within ten (10) days of any:

a. Conviction, judgment, guilty plea or no contest plea of the applicant or any of

the applicant’s controlling persons for any violation listed in W.Va. Code 33-46A-8 or
sections 6 or 14 of this rule;

b. Final action by a state or federal regulatory agency for violations related to the
operation of a PEQ; or

¢. Determination of any court of competent jurisdiction, including federal courts,
located in any state, that the applicant or any of the applicants controlling persons were
found, or pled guilty to frand related to the operation of a PEO; or

d. PEO’s failure to stay current with obligations that relate to payroll, payroll related
taxes, workers’ compensation insurance premiums for covered employees and
employee benefits.

§114-85-12, Notification of change in identifying information.

12.1. Each PEO has a continuing duty to timely notify the Commissioner of

changes in its jdentifying infotmation in a format and manner prescribed by the . - ( Formatted: Highlight )
Comrnissioner.

What is identifving information? Would it be clearer to say .. .changes in information
required by 81 14-83-32 ¢-h”

12.2. Failure by a PEO to timely notify the Commissioner of a change in #s
wdentfying this nformation shall subject the PEO to the penalties provided in §33-46A-8
and
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section 6 of this rule.

NAPEQ is not concerned about notifving the Comnuissioner as to changes. However,
since penalties cun attach, there should be some specificity as to what is “identifving
information. "

§114-85-13. Penalties

13.1. Any person violating any provisions of this rule or any provisions in W.Va.

Code §33-46A shall, after notice and hearing, be liable for a penalty of not less than two
hundred fifty ($250) dollars nor more than five thousand ($5,000) dollars for each
violation, with each day of non-compliance constituting a separate violation.

13.2. In addition to imposing monetary penalties, the Commissioner may bring an
action in Circuit Court to enjoin or restrain any person from engaging in the business of
or acting as a PEO.

§114-85-14. Professional Employer Organization Workers’ Compensation Policies
14.1. The purpose of this section is to implement W.Va. Code §33-46A-7 relating

to workers’ compensation policies for PEQs and their client-employers.

14.2, In addition to the definitions found in §33-46A-2 and section 2 of this rule,

the following definitions shall apply to this section:

a. “Master Policy Basis” means an arrangement under which a single

policy issued to the lessor covers more than one lessee. Two or more lessees that are
msured under the same policy solely because they are under common ownership are
considered a single lessee for purposes of this definition.

b. “Multiple Coordinated Policy Basis” means an arrangement under

which a separate policy is issued to or on behalf of each client employer but certain
payment obligations and policy communications are coordinated through the employee
leasing firm.

c. “Private Carrier” means any insurer authorized by the Commissioner to

provide workers’ compensation insurance pursuant to chapters twenty-three and
thirtythree

of the West Virginia Code.

d. “Residual Market” is the market of workers’ compensation insurance

written pursuant to the pooling mechanism as described in W.Va. Code §23-2C-2(u).
fsn 't this 23-2C-2(5) under the new ace?

. “Voluntary Market” is the term as defined in W.Va. Code §23-2C-2(u).

14.3. PEO Workers’ Compensation Policies.

a. In the voluntary market, workers’ compensation policies for PEO’s and

their client employers may be issued on a mater policy basis, multiple coordinated policy
basis or such other form as approved by the Commissioner.

b. Every policy form of workers’ compensation insurance to be used for

PEO’s and their client employers must be filed by the private carrier using the policy no
less than sixty (60) days in advance of such policy being used by the private carrier. At
the expiration of the sixty (60) day period, unless the period was extended by the
Commissioner to obtain additional information from the private carrier, the form is
deemed to be approved unless prior thereto it was affirmatively approved or disapproved
by the Commissioner. Approval of any form under this subsection by the Commissioner
constitutes a waiver of any unexpired portion of the sixty day period.

Does this mean that the policy is immediaiely effective?
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¢. Policies of worker’s compensation insurance for PEOs and their client

employers in the residual market shall not be issued on a master policy basis. Such
policies shall only be issued on forms submitted by servicing carriers and approved by
the Commissioner pursuant to subsection 3.2 of this section.

14.4, Data Collection and Proof of Coverage Reporting.

a. Regardless of the basis on which coverage 1s provided for PEOs and

their client employers, the private carrier shall collect and maintain payroll and claims
data for each client employer in a manner which will always permit an experience
modification factor to be calculated separately for each client employer who is eligible to
be experience rated. Experience modification factors for client employers shall be based
solely upon the client employer’s own experience.

b. Carriers providing workers’ compensation insurance to PEQOs shall

comply with all data reporting requirements pursuant to the appropriate rating manual
and rules submitted by the Commissioner’s designated rating organization for workers’
compensation.

¢. Regardless of the basis on which coverage is provided for PEOs and

their client employers, the private carrier is required to timely and accurately report
information regarding policy issuance, renewal and cancellation as required by the
provisions of W.Va. Code §23-2C-15(f) and W.Va. Code St. R. §85-8-9. The carrier
must be able to report such information separately regarding both the PEQO and each
client employer.

14.5. The Commissioner shall propose a legislative exempt rule for PEQ

Workers’ Compensation Policies, to be approved by the Industrial Council, to be added
to Title 85 of the W.Va. Code St. R. Upon approval and final filing by the Industrial
Council, this section will terminate and be of no further effect.

During discussions of the statute, the Commissioner indicated a request that NAPEQ s
proposal for Elecirouiv Filing and Compliance be deleted (in earlier versions it was
catled alrernarive resistration or licensing) on the basis that the Commissioner believed
thut there was sufficient regulatory authority fo do that without & starutory section.
was indicated to NAPEQO that it would considered as part of the regulations but it is not
in the above draft. We would recommend the inclision of the following:

§114-85-3.7 Llectronic Filing and Compliance: The Commissioner shall to the extent
practical permit electronic filings in conformance with the West Virginia Uniform
Electronic Transactions Act of 1999, including applications, documents, reports, and
other f{ilings required by this Act. The Comumussioner may provide for the acceptance of
¢lectronic {ilings and other assurance by a bonded, independent, and qualified assurance
organization approved by the Commissioner that provides satisfactory assurance of
compliance acceptable to the Department consistent with §§33-46A-4 and other
provisions of Article 46A. Nothing in this rule shall limit or change the Commissioner’s
authority to license or suspend or revoke the license of a professional employer
organization or to investigate or enforee any provision of the Act or attendant rules.
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Offices of the Insurance Commissioner
Legislative Rule
Title 114, Series 85

PROFESSIONAL EMPLOYER ORGANIZATIONS

TITLE 114, SERIES 85

STATEMENT OF CIRCUMSTANCES

The recent statutory recognition of Professional Employer
Organizations (PEOs) also requires implementing rules for the
licensing of thesge entities by the Offices of the West Virginia
Insurance Commissioner (OIC). The proposed rule also includes
standards of conduct for PEOs and a section on how they can provide
workers’ compensation coverage to their client employers. Although
licensing is not required until June 2009, OIC is proposing a rule
at this time to allow PEOs to prepare well in advance.




APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Rule Title: Professional Employer Organizations (Title 114, Series 85)

Type of Rule: X Legislative Interpretive Procedural
Agency: Offices of the Insurance Commissioner
Address: Post Office Box 50540

1124 Smith Street, Greenbrooke Building
Charleston, West Virginia 25305-0540
Phone Number: (304) 558-0401 Email: Timothy.Murphy@wvinsurance.gsov

Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure

will have on costs and revenues of state government.

The rule will have no additional fiscal impact upon state government.

Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR
Effect of Proposal neeotese | Upon Pt
(use *-*) (use "-*)
1. Estimated Total Cost N/A N/A N/A
Personal Services N/A N/A N/A
Current Expenses N/A N/A N/A
Repairs & Alterations N/A N/A N/A
Assets N/A N/A N/A
Equipment N/A N/A N/A
Other N/A N/A N/A
2. Estimated Total N/A N/A N/A
Revenues
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Rule Title: Professional Employer Organizations (Title 114, Series 85)

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

N/A

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not captured elsewhere on this form.

Date:

Signature of Agency Head or Authorized Representative

Timothy Murphy, Associate Counsel
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TITLE 114
LEGISLATIVE RULE
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§114-85-1. General

1.1. Scope -- This rule establishes procedures for the licensing and regulation of
professional employer organizations (“PEQs”) doing business in the State of West Virginia.

1.2. Authority -- W. Va. Code §§33-2-10, 33-46A-7 and 33-46A-10.
1.3. Filing Date --
1.4. Effective Date --

§114-85-2. Definitions.

In addition to the definitions set forth in W. Va. Code §33-46A-2, the following
definitions apply:

2.1. “Controlling Person” means an officer or director of a corporation operating as a
professional employer organization, a shareholder holding twenty-five percent (25%) or more of
the voting stock or a corporation operating as a professional employer organization, or a person
or partner that possesses, directly or indirectly, the power to direct or cause the direction of the
management or policies of a company or partnership operating as a professional employer
organization, or a person that possesses, directly or indirectly, the power to direct or cause the
direction of the management or policies of a company operating as a professional employer
organization through the ownership of voting securities, by contract or otherwise, and who is
actively involved in the day-to-day management of the company.

2.2. “PEO” means a professional employer organization as defined in W. Va. Code §33-
46A-2(g).

2.3. “Temporary Help Services™ means services consisting of a person:
a. Recruiting and hiring its own employees;
b. Finding other organizations that need the services of those employees;
c. Assigning those employees to perform work at or services for the other
organizations to support or supplement the other organizations’ workforces, or to provide

assistance in special work situations such as, but not limited to, employee absences, skill
shortages, seasonal workloads, or to perform special assignments or projects, and
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d. Customarily attempting to reassign the employees to other organizations when
the finish each assignment.

§114-85-3. Licensing Requirements.

3.1. After the thirty-first day of July, 2009, no person may provide, advertise or
otherwise hold himself, herself, or itself out as providing, professional employer services to
employers in this state without first obtaining a license pursuant to W. Va. Code §33-46A-4 and
this rule.

3.2. Each applicant for a PEO license shall provide the West Virginia Insurance
Commissioner (“Commissioner”) with the following information:

a. Fully completed PEO licensing application;
b. Application fee of two hundred dollars ($200);
¢. The name or names under which the PEO conducts business;

d. The address of the PEQ’s principal place of business and the address of each
office it maintains in this state. The address of the principal place of business provided will be
the address of record and any correspondence from the Commissioner will be directed there
unless the applicant requests that another address be used for such purposes; changes to the
address of record shall be promptly communicated to the Commissioner;

¢. The PEQO’s taxpayer or employer identification number;

f. A list by jurisdiction of each name under which the PEO has operated in the
preceding five (5) years, including any alternative names, names of predecessors and successor
business entities;

g. A statement of ownership, which must include the names and business
experience of any person who, acting individually or in concert with one or more other persons,
owns or controls, directly or indirectly, twenty-five percent (25%) or more of the equity interests
of the PEQO.

h. A statement of management which shall include the names of any person who
serves as a president, chief executive officer or otherwise has the authority to act as a senior
executive officer of the PEQO with evidence of the business experience;
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1. The PEO’s most recent audited financial statement setting forth the financial
condition of the PEO or PEO Group, which may not be older than thirteen (13) months,
performed by a CPA licensed in the jurisdiction in which the CPA is located;

J- Proof of financial responsibility in the form of $100,000 in working capital, as
defined by generally accepted accounting principles and as reflected in financial statements
submitted to the Commissioner. As an alternative, a PEO may provide a bond, irrevocable letter
of credit or securities with a minimum market value of $100,000 to the Commissioner;

k. A complete and current listing of all client-employers located in West Virginia
or who have covered employees in West Virginia; and

[. If the applicant is a corporation, a certified copy of the corporation’s Articles of
Incorporation filed with the Secretary of State of West Virginia must be submaitted to the
Commissioner. If the applicant is a partnership, a copy of the Partnership Agreement or an
affidavit signed by all partners that no written partnership exists must be submitted to the
Commissioner. If the applicant is a limited partnership they must additionally provide and file a
certified copy of its Certificate of Limited Partnership to the Commissioner. If the applicant is a
non-resident, then a certificate of authority must be submitted to the Commissioner.

3.3. A PEO who has not had sufficient operating history to have an audited financial
statement as required by subdivision i, subsection 3.2 of this section must meet the $100,000
working capital or bond requirements set forth in subdivision j, subsection 3.2 of this section.
The amount of the bond for a PEQ whose financial statements do not indicate positive working
capital must be $100,000 plus an amount sufficient to cover the deficit in working capital. An
applicant may apply to the Commissioner for an extension of time for filing its financial
statements so long as the request for an extension is accompanied by a letter from an
independent certified public accountant stating the reasons for the delay and the anticipated
completion date of the financial statement.

3.4. A PEO must file for renewal of their license annually no later than one hundred
cighty (180) days after the close of the PEQ’s fiscal year. Each application for renewal of a
license shall be accompanied by a fee of two hundred dollars (3200). The applicant for renewal
shall submit to the Commissioner its most recent audited financial statements meeting the same
requirements for initial Jicensure, together with any changes in the information required for
initial licensure set forth in subsection 3.2 of this section. The applicant shall also submit to the
Commissioner an update of the PEQ’s list of West Virginia clients. A late fee of two hundred
dollars ($200) will be assessed to any PEQ that does not timely submit the renewal application
and supporting documentation.

3.5. An applicant for a PEQ license that is a small start-up PEO may make a request to
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the Commissioner that any of the above licensing or financial requirements be reduced as
determined necessary by the Commissioner.

3.6. An applicant for a PEO license in this state shall respond to any requests for more
information regarding an application from the Commissioner within thirty (30) days. Failure to
provide the requested information within the time period provided shall be grounds for denial of
an application.

3.7. Any incomplete application, as determined by the Commissioner, that remains
incomplete for a period of four (4) months from the date of notice from the Commissioner that
the application 1s incomplete will be considered withdrawn and a new application and
application fees will be required. An existing license, not suspended, revoked or otherwise
limited by the Commissioner, shall remain in effect during the review of a renewal application
by the Commissioner.

3.8. Accreditation services: The Commissioner may provide for the acceptance of
filings and assurances of a PEQ’s compliance with this article and other applicable laws by a
bonded, independent and qualified assurance organization approved by the Commissioner.

§114-85-4. Combined or Consolidated Licenses.

4.1. PEOs in a PEO group may satisfy the financial and reporting requirements of W.Va.
Code §33-46A on a combined or consolidated basis by filing a combined or consolidated
application for a license of multiple PEOs majority-owned by the same parent, entity or persons
and may do so on forms prescribed and approved by the Commissioner.

a. A subsidiary corporation may submit with its license application the combined
or consolidated financial statement of its parent corporation in lieu of its own along with a
parental guarantee.

b. Multiple PEOs may only file reports and meet financial requirements on a
combined or consolidated basis if each company that is part of the multiple employer
organization group provides a guarantee of the obligations of W. Va. Code §33-46A-1 et seq. of
cach other member of the group.

¢. Such a guarantee may be in the form of an indemnification agreement or a
resolution of the board of directors of the parent company authorizing the guarantee of workers’
compensation, unemployment tax liabilities and other obligations of a subsidiary PEO in the
combined or consolidated license.

d. Each PEO involved in a combined or consolidated license must pay a separate
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application fee.

4.2. PEOs applying for a PEO Group license must submit evidence showing that the
professional employer organizations that are commonly held in the PEO Group 1s held under
common control of a person or entity in the PEO Group. This can be documented by submission
of a corporate registration, shareholder report, corporate resolution or interest holder report.

4.3. Any incomplete application, as determined by the Commissioner, that remains
incomplete for a period of four (4) months from the date of notice from the Commissioner that
the application is incomplete will be considered withdrawn and new application and application
fees will be required. An existing license, not suspended, revoked or otherwise limited by the
Commissioner, shall remain in effect during the review of a renewal application by the
Commissioner,

§114-85-5. Limited Licenses.

5.1. The Commissioner may, under terms he or she determines appropriate, grant a
limited license to a PEO. An applicant for a limited license must demonstrate at a minimum that
it is licensed or registered as a PEO in another state under terms that are substantially similar to
those required by this state, that it does not maintain an office in this state or directly solicit
employers located in this state, and that it does not have more than fifty (50) covered employees
in this state on any given day.

5.2. In addition to the showing required by subsection 5.1 of this section, an applicant for
a limited license shall complete an application on forms prescribed and approved by the
Commissioner. Proof of financial responsibility shall be in the amount and form determined
appropriate by the Commissioner.

5.3. Each application for a limited license shall be accompanied by an application fee of
two hundred dollars ($200).

5.4. Any incomplete application, as determined by the Commissioner, that remains
incomplete for a period of four (4) months from the date of notice from the Commissioner that
the application 1s incomplete will be considered withdrawn and new application and application
fees will be required. An existing license, not suspended, revoked or otherwise limited by the
Commuissioner, shall remain in effect during the review of a renewal application by the
Commissioner.

§114-85-6. Denial of a License or Renewal Application.

6.1. The Commissioner may deny an application for license:
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a. Where the application is not fully completed, improperly executed or
otherwise deficient on its face;

b. Where documents required to supplement the application are not included in
the application packet;

c. Where any fee required by sections 3, 4 or 5 of this rule and W. Va. Code §33-
46A-4 1s not submitted;

d. Where the applicant has had a PEO license revoked in this or any other state,
unless such revocation has subsequently been rescinded or otherwise suspended and the
problems remedied to the reasonable satisfaction of the Commissioner;

e. Where the applicant, or any person named in the application, has made a
material misrepresentation in the application; or

f. Upon finding that any person named in the application, any controlling person
or any person in a management or policy-making position with any applicant, is not of good
moral character, business integrity or financial responsibility, or that there is good and sufficient
reason within the meaning and purpose of this rule or of W. Va. Code §33-46A-1 et seq. to deny
the application.

6.2. If the Commissioner determines

a. That the application is not complete or not properly executed, the
Commissioner shall provide a notice of deficiency and provide a reasonable opportunity for the
applicant to correct the deficiency, or

b. That the applicant does not meet the requirements to obtain a license, a written
notice of denial shall be furnished to the applicant along with the reasons for the denial of the
application. The applicant may request a hearing before the Commissioner within thirty (30)
days of receipt of the written notice of denial to protest the decision of the Commissioner.

§114-85-7. Suspension, Revocation or Probation of a License.
7.1. If a PEO fails to comply with any of the requirements for a license or renewal of a
license, the Commissioner may suspend or revoke the license or place the PEO on probation

until such time the PEO comes into compliance with the licensing requirements.

7.2. The Commissioner may suspend or revoke the license of a PEO or place a PEO on
probation for a violation of any provision of this rule, W. Va. Code §33-46A-1 et seq., any order
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of the Commissioner or any law relating to the conduct of the business of the PEO.

7.3. In determining an appropriate sanction, the Commissioner may consider the
following:

a. The record of previous violations by the PEQ,
b. The significance or scale of the violation,
c. The existence of outstanding reports or failures to pay;

d. Failure to respond to a request to produce records, documents or proof of
payment;

e. Submission of falsified or altered records, forms, documents or proof of
payment;

f. Whether the violations were willful or knowing; and
g. Good faith efforts by the PEO to remedy any violations.

7.4. Hearings. Any hearing regarding actions taken pursuant to this rule or W.Va. Code
§33-46A-1 et. seq. shall be conducted pursuant to W.Va. Code §33-2-13 and W.Va. Code §t. R.
§114-13-1 et. seq.

§114-85-8. Investigations.

8.1. The Commissioner may request information, perform an investigation and audit and
review documents necessary to determine whether a PEO has violated any provision of W. Va.
Code §33-46A-1 et seq. or this rule. In conducting an investigation of a PEQ, the Commissioner
or his or her representatives may enter the business premises during reasonable business hours
and may examine and copy records pertinent to the investigation in accordance with the
provisions of W. Va. Code §33-2-9.

8.2. An applicant or licensed PEO shall respond to any requests for information and
comply with any investigations that are initiated by the Commissioner. Information gathered
pursuant to an investigation is confidential and not open to public inspection pursuant to W. Va.
Code §33-46A-5.

8.3. The Commissioner may charge the licensee the actual cost of any investigation
undertaken at the direction of the Commissioner.
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§114-85-9. Complaints.

9.1. Any person may file a written complaint with the Commissioner regarding a PEQ.
The Commissioner shall receive any complaints and shall investigate and determine whether
action is necessary involving allegations of any misconduct as provided in W. Va. Code §33-
46A-8 and this rule. The complainant, the PEO and the nature of the alleged misconduct and the
circumstances surrounding it shall be clearly identified, and supporting documentation shall be
attached.

9.2. The Commissioner shall mail a copy of the complaint to the PEO in question and
request a written response.

9.3. If a PEO fails to respond within thirty (30) days to a request made pursuant to
subsection 9.2 of this section or to a request for information during an investigation, the
Commissioner may take action pursuant to W. Va. Code §33-46A-8.

§114-85-10. Responsibilities of a Professional Employer Organization.

An applicant or licensed PEQO shall notify the Commissioner in writing within ten (10)
days of any of the following:

10.1. Conviction, judgment, guilty plea or no contest plea of the applicant or any of the
applicant’s controlling persons for any violation listed in W. Va. Code §33-46A-8 or section 7 of
this rule;

10.2. Final action by a state or federal regulatory agency for violations related to the
operation of a PEQ,;

10.3. Determination of any court of competent jurisdiction, including federal courts,
located in any state, that the applicant or any of the applicant's controlling persons were found,
or pled guilty to fraud related to the operation of a PEQ; or

10.4. PEQ’s failure to stay current with obligations that relate to payroll, payroll related
taxes, workers’ compensation insurance premiums for covered employees and employee
benefits.

§114-85-11. Notification of Change in Identifying Information.

11.1. Each PEO has a continuing duty to timely notify the Commissioner, in a format
and manner prescribed by the commissioner, of changes in its identifying information provided
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pursuant to subdivisions ¢ through h, inclusive, of subsection 3.2 of this rule.

11.2, Failure by a PEO to timely notify the Commissioner of a change in this
information shall subject the PEO to the penalties provided in W. Va. Code §33-46A-8 and
section 7 of this rule.

§114-85-12. Penalties.

12.1. Any person violating any provisions of this rule or any provisions in W. Va. Code
§33-46A-1 et seq. shall, after notice and hearing, be liable for a penalty of not less than two
hundred fifty dollars ($250) nor more than five thousand dollars ($5,000) for each violation, with
each day of non-compliance constituting a separate violation.

12.2. In addition to imposing monetary penalties, the Commissioner may bring an action
in Circuit Court to enjoin or restrain any person from engaging in the business of or acting as a
PEO.

§114-85-13. Professional Employer Organization Workers’ Compensation Policies.

13.1. The purpose of this section is to implement W. Va. Code §33-46A-7 relating to
workers’ compensation policies for PEOs and their client-employers.

13.2. In addition to the definitions found in W. Va. Code §33-46A-2 and section 2 of this
rule, the following definitions shall apply to this section:

a. “Master Policy Basis” means an arrangement under which a single policy
i1ssued to a PEO covers more than one client-employer.

b. “Multiple Coordinated Policy Basis” means an arrangement under which a
separate policy is issued to or on behalf of each client-employer but certain payment obligations
and policy communications are coordinated through the PEO.

c. “Private Carrier” means any insurer authorized by the Commissioner to
provide workers’ compensation insurance pursuant to chapters twenty-three and thirty-three of
the West Virginia Code.

d. “Assigned risk plan ““ is the plan developed pursuant to W. Va. Code §23-2C-
10 to provide workers’ compensation coverage to employers who are unable to obtain coverage
in the voluntary market.
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e. “Voluntary Market™ has the same meaning ascribed to it in W. Va. Code §23-
2C-2(u).

13.3. PEO Workers’ Compensation Policies.

a. In the voluntary market, workers’ compensation policies for PEOs and their
client employers may be issued on a master policy basis, multiple coordinated policy basis or
such other form as approved by the Commissioner.

b. Every policy form of workers’ compensation insurance to be used for PEOs
and their client-employers must be filed by the private carrier using the policy or the
Commuissioner’s designated rating organization no less than sixty (60) days in advance of such
policy being used by the private carrier. At the expiration of the sixty (60) day period, unless the
period was extended by the Commissioner to obtain additional information from the private
carrier, the form is deemed to be approved unless prior thereto it was affirmatively approved or
disapproved in writing by the Commissioner. Approval in writing of any form under this
subsection by the Commissioner constitutes a waiver of any unexpired portion of the sixty (60)
day period.

c. Policies of worker’s compensation insurance for PEOs and their client
employers in the assigned risk plan shall not be issued on a master policy basis. Such policies
shall only be issued on forms submitted by servicing carriers and approved by the Commissioner
pursuant to subdivision b of this subsection.

13.4. Data Collection and Proof of Coverage Reporting.

a. Regardless of the basis on which coverage 1s provided for PEOs and their
client employers, the private carrier shall collect and maintain payroll and claims data for each
client employer in a manner that will permit an experience modification factor to be calculated
separately for each client-employer who is eligible to be experience rated. Experience
modification factors for client employers shall be based solely upon the client-employer’s own
experience.

b. Carriers providing workers’ compensation insurance to PEQOs shall comply
with all data reporting requirements pursuant to the appropriate rating manual and rules
submitted by the Commissioner’s designated rating organization for workers’ compensation.

c. Regardless of the basis on which coverage is provided for PEOs and their
client employers, the private carrier is required to timely and accurately report information
regarding policy 1ssuance, renewal and cancellation as required by the provisions of W, Va,
Code §23-2C-15(¢e)-(f) and W. Va. Code St. R. §85-8-9. The carrier must be able to report such
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information separately regarding both the PEO and each client employer.

13.5. This section shall be of no further force and effect on the effective date of any new
legislative exempt rule or amendment to an existing rule adopted by the Industrial Council

addressing the same matters as this section.
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