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Title 81
WEST VIRGINIA LEGISLATIVE RULE
CHAPTER 19-16A
SERIES XIIB

Title:  Licensing of Pesticide Businesses
§61-128B-1 General
1.1 Scope = _This 1legislative rule estzapblishes the

requirements governing the operation of pesticide businesses in
West Virginia. _

1.2 Authority - W. Va. Code 1%-16A-4, 38 and 9

1.3 . Filing Date =

1.4 Effective Date -
$61-12B-2 Definitions

2.1  "Commercially" means the activity of conducﬁing business
relating to¢ applying, selling, o¢r recommending the use of
pesticides on a regular routine basis.

2.2 '"Pesticide c¢consultant" means a person commercially
recommending the use of pesticides to others.

2.3 "Regulated pesticide dealar” means a dealer commercially
selling general use pesticides.

2.2 "Restricted Use Pesticide Dealer® means a dealer
commercizlly salling restrictad use pesticides.

§61-12B=3. General Requirements for all Business Licenses
3.1.a. ‘A pesticide business oprerating in West Virginia
which sells, stores, recommends for use, mixes or applies
pesticides shall obtain a valid pesticide business license in one
or more of the following categories:
3.1.a3.2 Licensed Pesticide Appiication Business.

3.1.a.2 Regulated Pesticide Application Business.
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3.1.a.¢C Restricted Use Pesticide Dezaler,.
3.1.8.0 Regulated Pesticide Dealer,
3.1.a.k8 Pesticide Consultant.

3.1.b Pesticide businesses categerized as Licensed
Pesticide Application Businesses, Restricted Use Pesticide Dealers,
and Pesticide Consultants shall pay the appropriate license fs=e as
contained in 81 ¢€sSR 12, Pesticide businesgses categorized as
Regqulated Pesticide Application Businesses or Ragqulated Pasticide
Dealers shall make appiicaticon withh the commissioner with no
license fese requirement.

3.1.¢. _An applicant for a pesticide husiness licanse
snall apply for the license on a form toc be obtained £rom the
commissioner. All reguested information shall be included on the
form prior to issuance of the licanse.

3.1.4. All pesticide business ligenses are issusd on
& calendar vear basis and expire at midnight on December 31 of each
year. Licensees shall renew their licenses annually by application
to the commissioner and pavment ¢f the fee required under 61 CSR
1z. All licensees shall-‘make application at lasast 30 davs prior
to the expiration of the businesses' current license.

§61-128B=-4. Requirsments for Pesticide Application Business
4.1 General

4.1.3 Any persen wilo owns or manages a peaesticide
application business, which is engaged in the business of applying
pesticides upon the lands of ancother must gualifvy as either s
Licehised Pesticide Application Business or a Ragulatad Pesticide
Application Business.

4.1.0 All pesticide applicztion businesses shall
employ certified commercial applicators or . certified public
applicators for the varicus categories or subcategoriss of their
operation. The catagories or subcategories as detailed in the
Certified Pesticide Applidator Rules (81 CSR 12A) arse used for
determining <the areas in which a pesticide aprplication business
cparatas.
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2,1.¢ All pesticide aprlications made by pesticide
application Dbusinesses shall be made by certified commercial
aprlicators, certified rubiic aprlicators or registered technicians
whe have completed a trainring program approvaed bv the commissioner
as descrikhed in &1 CSR 12Aa.

4.1.4 BEach location o¢f the pesticide applicaticon
business shall be licensed. Locations requiring a separate license
include each Dbranch office, E£ranchise lecation, sukb-office or

worker locaticn of a pesticide application husiness.
4.2 Licensed Pesticide Aprlication Business.

4.2.a A Licensed Pesticide Application Business is a
pesticide business commercially applying pesticides fer hire.

4,3 Regulated Pesticide Application Business

4.3.a A Regulated Pesticide Application Business is
a pesticide husiness commercially aprlying pesticides not for hire.
Examples of suc¢h businesses include, but are nect limited to,
apartment cemplaexass, office buildings, educational facilities, golf
courses, right of way maintenances, stc.

4.3.b Persons doing limited aprlications of
pesticides are exenpt from the 11ceqsmqg regquirements in this suh-
sectlcn if )

2.3.b.A the aprlicator is performing general pest
control on his cor her own rental properiy of four rental units or
less, and is apwlying only generally available, ready to use
pesticide products such as prapared bailts, aercsols or feoggers, and
the aprlicator only uses non-pressurized pump sprayers or dusters;

4.3.b.B the applicator is engacgced 1in applying
disinfectants in the routine performance ¢of his or her employment
in the medical profession or in janitorial duties; or

4,3.,b.C the applicatcr uses non-restricted use
pesticides and assists in aprlying pesticides for the procduction of
an agricultural commedity.
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$61-12B=5. Requirements for Pesticide Dealer Buginess
Licansing.

5.1 General

5.1.a The commissioner shall require any
pesticide business which sells, distributes, stores cr offers for
sale any pesticide 1n West Virginia to cktain a licanse as a
Restrictad Use Pesticide Dealer or as a Regqulated Pesticide Dealer.

5.1.1 The c¢ommissioner shall regquire each
business ¢perating as a Restricted Use Pesticide Dealer to employ
commercial applicators certified .in the <¢ategory ¢f Pesticide
Storage and Distribution as described in 81 CSR  12A. The
¢commissiconer shall not allew any business location ¢r operation to
sall restricted use pesticides withcut a certified commercial
applicator present who shall bear the immediate responsibility for
the ¢orrect and safe operation of hiis of her location or operation.

5.1.¢c The commissicner shall regquire each
applicant for a license as a Regilated Pesticide Dealer to
demonstrate his or her Xnowledge o¢n +the storage, display,
distribution and transyrortation of pesticides.

5.2 EZxemption - The follewing Regulated Pesticide Dealars are
exempt from the requirements of this rule.

2.2.a Retailers of limited gquantities of non-
restricted use pesticides, including Jgrocary stores, convenience
storaes, drug stores, veterinarians and ether bhusinesses which sell
presticides such as bleaches, disinfectants, aercscls, etc., for
limited houseicld or janitorial usa,

5.2.b Delivery services including, Dbhut not
limited to, the U.S. Postal Service, United Parcal Service, Federal
Express, etc., and wareiouses temperarily storing praducts for

shipment to retailers.

§61-12B=6. Regquirements for Pesticide Consultant Business
Licensing.

5.1 The commissioner shall reguire ali zersens
commercially racommending the use of pesticides to bhe licensed as
a Pesticide Consultant.
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6.2 The specialty categories £cr a Pesticide Consultant
shall conform to the certified commercizl aprlicator categories as
described in the Certified Pesticide Applicator rules, 61 CSR 1ZA.
The pesticide consultant shall meet The regquirements o¢f a
commercial applicator in the specific categery or subcategory in
which he is making recommendations for pesticide use prior te being
issued a business license.

£.3 Retall sales personnel or certified applicators of
any business which has obtained a pesticide applicaticon business
license, and certified public applicators or company sales
represaentatives certified in the categery of Demonstration and
Research as described in 61 CSR 12A, ares exempt from the provisions
¢f this section. , ) .

T e

§81-128B=7. Record Keeping Requirements for Pestiéide‘éﬁsinesses.

7.1 General

7.1.a Each pesticide business shall maintain at a
minimum the records specified in this secticon as a corndition of
obtaining and renewing a license, permit or certificate. The
commissioner may require additional records be maintained by other
rules adovrted under WV Code 198=-16A-1 &t sedg.

7.1.b The commissicner shall have acgess to all
records for the purpoese cf inspection to detarmine compliance.with
WV Code 189~16A-1 et seg. and any rules promulgated under WV Code
19=16a~1 2t seg. The commissioner mayv raquire a licensed pest icide
business to submit these reccrds f£c his or ner offics.

7.1.¢2 Zach pesticide business shall keepr and maintain
records reguiltred ¥ this section of the rule for a period of at
leagt 2 yesars.

7.1.4 The <¢ommissiconer may revoke a pesticide
business license for failure to Xeep or to subkmit these records.

7.2. Pesticide Aprlication Business Records.

7.2.8 Zach Licensead Pesticide Arplicition Business or
Regulated Pesticide Business snall Reep rteceords detalling the
applicatiqn_of.a*l mest1c1des. The minimum Infeormation TH ke
maintained is: . - B '




Leg. Rule §138-18A ] LT
Series XIIEB
sec. 7

7.2.8.A. the pesticide used, incliluding the EPA
registration number. : - - .

7.2.a.3 the Zeormulation, diluticen rate and the
gquantity of the pesticide used. In the case of businesses in the
classificatien o¢f General Pest and Crnamental and Turf pest
control, as described in 61 CSR 12A, the records for guantity used
may be kapt as the total guantity ¢f the product used per day by
each applicater when less than 1 gallen ¢f use dilution spray or 1
pound of dust, powder or prepared rodenticide baits are used at any
one lecation. When mors than these amounts ars used at one
location, the guantity of the pesticide for that locatien shall ke
maintained separately. '

7.2.a.¢C The date and place of appilication.

7.2.2.0 The pest or pests agains:t which the
resticide was used.

7.2.a.8 The applicators name and certification or
registration number.

7.3 Paesgticide Dezler Records

7.3.a General - All licensed Restricted Use Pesticide
Dealers and Regulated Pesticide Dealers shall, ¢n a calendar year
basis, keep records on the volume of annual sales of all pesticide
products. These records shall ceontain the following information:

7.3.a.A the name and EPA registration number of
the pesticide sold, including its formulaticn. For example Pest-A-
wWay 80% WP., Registration No. 3215-314, )

7.3.a.2 the quantity ¢f the pesticide so0lé, in
weight and/or voluma.

7.3.b Restricted Use Pesticide Dealers shall keer and
maintain records on each sale or cother dispesiticon ¢f restricted
use pesticides. The minimum information to be maintained is:

7.3.0.A The pesticides 5014 or otherwise disposed
of, including its formulaticon, for example Pest-A-Way 80% WD.

7.3.0.2 The gquantity oI pesticices 1in weight
ané/or vslume. _
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7.3.b.C the date of sale or dismecsiticn of the
resticide.

7.3.0.D the name and address of the purchaser or
receiver, including the certified applicators i1dentification
number.

7.3.5.E a verification of intent to apply by a
certified applicator in the sale of a restricted use pesticide %o
a nen=certified <¢ustomer for applicaticon by others. The
verification of intent shall be on a form provided by the
commissicner. : - -

7.2.¢ The record keeping reguirsments <f this sub-
section may be satisfied by invoices or kills of lading, provided
they are kept separate from the licensees' other sale records, are
readily available and contain the information required in this sub-
section,

7.4 Pesticide Consultant

7.4.5 A Pesticide Consultant shall maintain records
of each pesticide recommendation made. The minimum information to
be maintained is:

7.4.a.A The date of recommendaticn.

7.4.a.38 The name and address of the customer,
inciuding the site ¢f aprlication if differant from the customer’'s
address. . B . - .

7.4.a.C The name ¢ the pest(s) teing controlled.

7.4.,a.D The name or typs of plants or animals or
a descripticn of sites being treated.

7.4.a.8 The pesticide recommended, including its
commen name and formulation.

7.4.a.F The dosage rate of the resticide

recommendad.
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§561-128B-8. Financial Security Reguirement.

8.1 All Licensed Pesticide  Application Businesses ars
requizred to furnish evidence of £inancial security to the
commissioner prior to the issuancs of a pesticide application
business licanse.

8.2 Minimum Financial Security - The commissiconer sghall net
issue a pesticide application business license until the applicant
has f£iled. evidence ¢f f£inancial security with the commissioner, in
any of-the focllowing forms: a surety bond, a comprehensive general
liability insurance policy, or certification thereof £freom an
insurances company authorized to do buginess in West Virginia. The
financial security reguired Ifor sach category or sub=category of
license as specifiied in 61 CSR 12A is o be ho less than the
minimum amcunt <of Three Hundred Thousand Doellars {8$300,000.0Q) for
beodily injury or death, and ©One Hundred Thousand Dollars

($100,000.00}) for property damage.
§61-128~9 Liability for Pesticide Use

8.1 Nothing in these regulations shall be construed in any
wWay To relieve any perscn from liakilitcy for any damage Lo the
person or lands of another caused by the use of pesticides, even
though such use conforms to the fequirements of WV Cocde 15-18A-1 et
seq. or the rules promulgated thersunder.
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NOTICE QF ACTION TAKEN BY TEGISLATIVE RULE-MARING REVIEW COMMITTEE

August 30, 18951

TO: Ken Eechler, Secretary of State, State Register
TO: The Honcrable Cleve Benedict
Commissioner

Department of Agriculture
State Capitol.
Charleston, WV 25305

FROM: Legisliative Rule-Making Review Committee

PROPOSED RULE: Licensing of Pesticide Businesses

The Legislative Rule-Making Review Committee recommends that the West
Virginia Legislature:  __ ) . o o .
1. Authorize the agency to promulgate the Legislative Rule

(a) as originally filed _ _ _

(b) as modified by the agency X

2. Authorize the agency to premulgate part of the Legislative
rule; a statement of reasons for such recommendation is
attached.

3. Authorize the agency to promulgate the Legislative rule
with certain amendments; amendments and a statement of ,
reasons for such recdmmendaticn is attached. o -

4. Authorize the agency to promulgate the Legislative rule .
as modified with certain amendments; amendments and a
statement of reasons for slch recommendaticn is attached.

5. Recommends that the rule be withdrawn; a statement of
reasons for such recommendation is attached.

Pursuant to Code 2%A-3-11(¢), this notice has been filed in the State
Register and with the agency proposing the rule.

cc: Mr. Robkert Frame
Director, Pesticide Division
Ms. Barbara Smith
Cempliance Division




