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Legislative Rule-Making Review Committee _

State Capitel - Room MB-49
Charleston, West Virginia 25305
(304) 347-4840

Senator: Mike Ross, Co-Chairman
Delegate: Mark Hunt, Co-Chairman
Counsel: Debra A. Graharm
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.o - - Joseph A. Altizer, Associate Counsel

. ., Rita Pauley, Associate Counsel
Audrey R. Ross, Admin. Assistant

NOTICE OF ACTION TAKEN BY L EGISI ATIVE RULE-MAKING REVIEW COMMITTEE

Ken Hechler, Secretary of State, State Register

Mr. B. Keith Huffman

Office of the Insurance Commissioner
P. O. Box 50540

Charleston, V 25305-0540

Legislative Rule-Making Review Commitiee

The Legislative Rule-Making Review Committee recommends that the West Virginia Legistature:

1.

Authorize the agency to promulgate the Legislative Rule
{a) as originally filed

{b) as modified by the agency E

Authorize the agency to promulgate part of the Legislative rule;
a statement of reasons for such recommendation is attached.

Authorize the agency to promulgate the Legislative rule with
certain amendments; amendments and a siatement of‘reasons
for such recommendation is attached.

Authorize the agency to promulgate the Legislative rule as
modified with certain amendments; amendments and a
statement of reasons for such recommendation is attached.

Recommends that the rule be withdrawn; a statement of
reasons for such recommendation is attached.

Pursuant to Code 29A-3-11 (c), this notice has been filed in the State Register and with the agency
proposing the ruie.




STATE OF WESI' VIRGINIA

CECILH. UNDERWOOD DrrPARTMENT OF TAX AND REVENUE

. ROBINC.CAPEHART
GOVERNOR Charleston, West Virginia SECRETARY
P. 0. Box 963 .

Charlestan, WV 25324.0863
Ph. (304) 558-0211 - Fax (304) 558-2324

CONSENT TO PROPOSAL QF RULE

To Whom It May Concermn:

Pursuant to West Virginia Code §5F-2-2(2)(12), the undersigned hereby grants consent to
the proposal of the following rule proposed by the Insurance Commissioner of the State of West

Virginia: Title 114, Series 55, relating to "Guarantee Issue of Individual Accident and Sickness
~ Insurance.”

Dated this 26th day of June, 1997.

F ok O Q%,&
R/blfa—pehart

Secretary of Tax and Revenue

"An_equal opportunity/aflirmative action employer”
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General.
1.1. Scope. -- The purpose of this rule is to set forxth

guidelines for insurers reguirxed to provide accident and sickness
insurance coverage to eligible individuals without the imposition
of preexisting conditions exclusions, the election of coverage by
insurers, certification and disclosure of coverage, and dependent
coverage in accordance with the federal Health Insurance :
Portability and Accountability Act of 1996 (HIPAA) and related
federal mandates. The requirements set forth in this rule apply
to accident and sickness. insurance coverage, other than excepted
benefits, offered, sold, issued, renewed or in effect in the
individual market after June 30,

1997, regardless of when a
period of creditable coverage occurs.

1.2. Authority. -- W. Va. Code § 33-2-10.

1.3. Filing Date.

1.4. Effective Dakte.

§114~-55-2. Definitions.

2.1. “aAffiliation period’ means a pericd of time that must
expire before accident and sickness insurance coverage provided
by a health maintenance organization becomes effective, and

during which the health maintenance organization is not reguired
to provide benefits.

2.2. “COBRA continuation provision” means any of the
following:

a. Section 4980B of the Internal Revenue Code of 1985,
other than subsection (£) (1) of such section insofar as it
relates to pediatric vaccines;

b. Part 6 of Subtitle B of Title I of the Employee

Retiremént Income Security Act of 1974, other than Section 609 of
such adt; or

c. Title XXII of. the Public Health Service Act.

2.3. “Commissioner” means the West Virginia commissioner of
insurance.




Insurance Commlssioner
Legislative Rule
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2.4. “Creditable coverage” means, with respect to an
individual, coverags of the individual under any of the
following:

a. A group health plan;
b. Accident and sickness insurance coverage;

¢. Part A or part B of Title XVIII of the Social
Security Act;

d. Title XIX of the Social Security Act, other than
coverage congisting solely of benefits under section 1928;

e. Chapter 55 of Title 10 of the United States Cocde;

f. A medical care program of the Indian Health Service
or of a tribal organization;

g. A health plan cffered under Chapter 89 of Title 5
of the United States Code;

h. A public health plan (as defined in federal .
regulations) ; ox ;

i. A health benefit plan under section 5(e) of the
Peace Corps Act (22 U.S.C. 2504 (e)).

j. The term “creditable coverage” does not include .
excepted benefits.

2.5. “Bligible individual” means an individual:

a. For whom, as of the date on which the individual
seeks coverage, the aggregate period of creditable coverage is
eighteen months or more and whose most recent prior creditable
coverage was under a group health plan, governmental plan (as
defined in section 3(32) of the Employee Retirement Income .
Security Act of 1974), church plan (as defined in section 3(33)
of the Employee Retilrement Income Security Act of 1974}, or
accident and sickness insurance coverage offered in connection
with any such plan;

‘ b. Who is not eligible for coverage under a group

health plan, part A or part B of Title XVIII of the Social
Security Act, or state plan under Title XIX of such act (or any

Page 2




Insurance Commissioner
Legislative Rule _
Title 114, Series 55

successor program), and does not have other accident and sickness
insurance coverage; :

¢. With respect to whom the most recent prior
creditable coverage was not terminated as a result of fraud,
intentional misrepresentation cf material fact under the terms of
the coverage, or nonpayment of premium;

d. Who did not turn down an offer of continuation of
coverage under a COBRA continuation provision or under a similar
state program if it was offered; and

2. Who, if the individual elected such continuation
coverage, has exhausted that coverage under the COBRA
continuation provision or similar state program.

2.6. “Excepted benefits” wmeans benefits under one or
wmore (or any combination) of the following:

a. Coverage only for accident, or disability income
insurance, or any combination thereof;

b. Coverage issued as a supplement to liability
insurance;

c. Liability insurance, including general liability
insurance and automobile liasbility insurance;

d. Workers' compensation or similar insurance;

e. Automobile medical payment insurance;

f. Credit-only insurance;

g. Coverage for on-site medical clinics;

h. Other similar insurance coverage under which
benefits for medical care are secondary or incidental to other

ingurance;

i. If provided under a separate policy, certificate or
contract of insurance:

) 1. Limited scope dental or vision benefits;

-
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2. Benefits for long-term care, nursing home
care, home health care, community-based care or any combination
thereof;

3. Coverage for only a specified disease or
illness;

4. Hogpital indemnity or other fixed indemnity
insurance; and

§. Medicare supplement insurance (as defined.
under 1882 (g) (1) of the Social Security Act [42 U.S.C. § 301 et
seg.]), coverage supplemental to the coverage provided under

chapter 55 [10 U.S.C. § 1071 et seq.] of title 10, United States
Code and similar supplemental coverage provided under group
accident and sickness insurance.-

2.7. "“Individual market” means the market for accident and
sicknesgs insurance coverage offered to 1nd1v1duals other than in
connection with a group health plan.

2.8 “Insurer’ means any of the following entities that
hold a wvalid certificate of authority from the commissioner: An
insurance company authorized to transact accident and sickness
ingurance; a fraternal benefit society organized pursuant to

W.Va. Code § 33-23-1 gt _seqg.; a hospital, medical, dental ox
health sexrvice corporaticn organized pursuant to W. Va. Code

§ 33-24-1 et_geg.; a health care corporation organized pursuant
to W.Va. Code § 33-25-1 gt _seqg.; or a health maintenance
organization pursuant te W.Va. Code § 33-25A-1 et seq.

2.9. “Preexisting condition exclusion” means a limitaticn .
or exclusion of benefits relating to a condition based on the
fact that the condition was present before the date of enrcllment

for coverage, whether or not any medical advice, diagnosis, care .

or treatment was recommended or received bafore such date.

2.10. “Significant break in coverage” means a period of &3
consecutive days during all of which the individual does not have
any creditable coverage, except that neither a waiting period noxr
an affiliation period is taken into account in determining a
signifi?ant break in coverxage.

2/11. "Waiting period” means the period that must pass

before an employee or dependent is eligible to enroll under the
terms of a group health plan.
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2.12. "Weighted average” means the average actuarial value
of benefits provided by all the accident and sickness insurance
coverage lssued by one of the following:

a. An insurer in the individual market in the State
during the previous calendar year, weighted by enrollment for
each policy form, but not including coverage issued to eligible

individuals; ox ; o

b. All insurers in the individual market in the State
if the data are available for the previous calendar year,
weighted by enrollment for each policy form.

§114-55-3. Election of Coverage.

3.1. Except as provided in subsection 3.2, an insurer that
provides accident and sickness insurance coverage in the
individual market may not decline to offer coverage or deny
enrollment under any policy form it actively markets in the
individual market to any eligible individual who applies for
coverage within sixty-three days after termination of the
individual's prior creditable coverage. An insurer is deemed to
meet this requirement if, upon the request of an eligible
individual, it promptly:

a. Provides information about all available coverage
options;

k. Enrolls the individual in any coverage option the
individual selects; and ’ )

c. Does not impose any preexisting condition exclusion
on the individual.

3.2. An insurer may elect to limit the coverage required
under subgection 3.1 if it offers eligible individuals at least
two policy forms that meet the following requirements:

a. Each policy form must be designed for, made
generally availlable to, and actively marketed te, and enrcll both
eligible and other individuals; and

. b. The policy forms must be either the insurer's two
most popular policy forms (as described in paragraph 1 of this
subdivision and as set forth in W. Va. Code § 33-15-2b) or
representative gamples of individual accident and sickness -
insurance (as described in paragraph 2 of this subdivision and as
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get forth in W. Va. Code § 33-15-2b} offered by the insurer in
this State. :

1. The two most popular forms means the policy
forms with the largest, and the second largest, premium volume
for the last reporting vear, for policies offered in the State.
Premium volume means earned premiums for the last reporting year.
The last reporting year is the period from October 1 through
September 30 of the preceding year. Blocks of business closed
under applicable State law are not included in calculating
premium velume. _
2. The two representative policy forms must meet
the following requirements:

A. Include a lower-level coverage policy
form under which the actuarizl value of benefits under the }
coverage is at least 85 percent but not greater than 100 percent
of the weighted average; and

B. Include a higher level coverage policy
form under which the actuarial value of the benefits under the
coverage is at least 15 percent greater than the actuarial value
of the lower-level coverage policy form offered by an insurer in
the State and at least 100 percent, but not greater than 120
percent of the weighted average;

C. Include benefits substantially similar to
other individual accident and sickness insurance coverage offered
by the insurer in the state;

D. Provide for risk adjustment, xrisk
spreading, or a risk spreading mechanism, or otherwise provide
some financial subsidization for eligible individuals; and

E. Meet all applicable State reguirements.
3.3.. All elections by insurers as provided for in
subgection 3.2 of this rule must be applied uniformly to all
eligible individuals in the State and nmust be effective for all.
policies offered during a period of at least two years.

3.4. Insurers making elections must do so on a form
prescr;ﬁed by the Commissioner within the following time frames:

a. For policy forms already being marketed as of July
i, 1997--no later than September 1, 1997.
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b. For other policy forms--90 days before the
beginning of the calendar year in which the insurer wants to
market the policy form.

§114-55-4. Dependent Coverage.

4.1. If an eligible individual elects to enroll in
individual accident and sickness insurance coverage that provides
coverage for dependents, the insurer may apply a preexisting
conditicon exclusion on any dependent who is not an eligible
individual except as otherwise provided by this rule.

4.2. A c¢hild is deemed to be an eligible individuzal if the
following conditions are met:

a. The child was coveraed under any creditable coverage
within 30 days of birth, adoption, or placement for adoption; and

b. The child has not had a significant break in
coveragce. ' ’

4.3. An insurer in the individual market 1s not required to
offer a family coverage optlon with any policy form.

§114-~55-5, Certification of Creditable Coverage.

5.1. A certificate of creditable coverage must be provided,
without charge, £for individuals and dependents, who are or ware~
covered under an individual accident and sickness insurance )
policy as follows: ' '

a. An automatic certificate must be provided within a
reasonable time pericd consistent with State law after the
individual ceases toc be covered under the pclicy.

b. A request for a certificate may be made by, or on
behalf of, an individual within 24 months after coverage ends.
After the request is received, an insurer must provide the
certificate promptly. & certificate must be provided even if the
individual has previously received an automatic certificate under
subdivision a of this subsection.

¢ ¢. An insurer must establish a procedure for-

individuals and dependents to request and receive certificates
under subdivision b of this subsection.
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5.2. Except as otherwise provided in this section, an
insurer must provide a certificate of creditable coverage in
ertlﬂg The regquirements of this subsection are satisfied 1f
the insurer provides the required information on a form
certificate prescribed by the Commissioner, or in accordance with
a model certificate as provided by the Health Care Financing
Authority (HCFA).

a. A certificate of creditable coverage must include
the following:

1. The date the certificate is issued;

2. The name of the individual oxr dependent for
whom the certificate applies, and any other information necessary
for the insurer providing the coverage specified in the .
certificate to identify the individual, such as the indivicdual's
identification number under the policy and the name of the
policyholder if the certificate is for, or includes, a dependent;

3. The name, address, and telephone number of the
insurer required to provide the certificate;

4. The telephone number to call for further
information regarding the certificate (if different from
paragraph 3 of this subdivision);

5. Either one of the following:

A. A statement that the individual has at
least 18 months {(for this purpose, 546 days 1s deemed to be 18
months} of creditable coverage, dlsregardlng days of credltable
coverage before a significant break in coverage;

B. Both the date the individual first sought
coverage, as evidenced by a substantially complete application,
and the date creditable coverage began; and

6. The date creditable coverage ended, unless the .
certificate indicates that creditable coverage is continuing as
of the date of the certificate.

b. No written certificate of creditable coverage must
be provided if the following occurs:

1. An individual is entitled to receive a
certificate;
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2. The individual requests that the certificate
be sent to another plan or insurer instead of to the indiwvidual;

2. The plan or insurer that would otherwise
receive the certificate agrees to accept the required information
through means other than a written certificate; and

4. The receiving plan or insurer receives the
information from the sending insurer in the prescribed form
within the time periods required in subsection 5.1 of this rule.

¢. No certificate of creditable coverage is required
to be furnished with respect to excepted benefits. 1L excepted
benefits are provided concurrently with other creditable coverage
(so that the coverage does not consist scolely of excepted
benefitsg), information concerning the benefits may be regquired to
be disclosed under subsection 5.8 of this rule.

5.3. If an automatic certificate is provided under
subdivision a of subsection 5.1 of this rule, the period that
must be included on the certificate is the last period of
continuous coverage ending on the date coverage ceased. If an
individual requests a certificate under subdivision b of
subsection 5.1 of this rule, a certificate must be provided for
each period of continuous coverage ending within the 24-month
period ending on the date of the request (or continuing on the
date of the request). A separate certificate may be provided for
each period of. continucus coverage.

5.4. The certificate of creditable coverage is required to
be provided, without_ charge, to each individual described in
subsection 5.1 of this rule or an entity reguesting the
certificate on behalf of the 1nd1v1dual The certificate may be.
provided by first-class mail. :

a. An insurer may provide a single certificate for
both an individual and the individual's dependents if it provides
all the required information for each individual and dependent,
and separately states the information that is not ildentical.

b. If the certificate or certificates are provided to
the individual and the individual's spouse at the individual's
last known address, the requirements of this subsection are
satigfied with respect to all individuals and dependents res;dlng
at that address.
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c. If a dependent does not reside at the individual's
last known address, a separate certificate must be provided to
the dependent at the dependent's last known address.

d. If separate certificates are provided by mzil to
individuals and dependents who reside at the same address,
separate mailings of each certificate are not required.

5.5. If an automatic certificate is required to be provided
under subdivision a of subsection 5.1 of this rule, and the
individual or dependent entitled to receive the certificate
designates another individual or entity to receive the
certificate, the insurer responsible for providing the
certificate may provide the certificate to the designated party.
If the certificate must be provided upon request under
subdivision b of subsection 5.1, and the individual entitled to
receive the certificate designates another individual or entity
to receive the certifigcate, the insurer responsible for providing
the certificate must provide the certificate to the designated

party.

5.6. An insurer must use reasonable efforts to determine
any information meeded for a certificate relating to dependent
coverage. If an automatic certificate must be furnished with
respect to a dependent under subdivision a of subsection 5.1 of
thig rule, no individual certificate must be furnished until the
insurer knows (or making reasonable efforts should know) of the
dependent's cessation of coverage under the policy.

a. If a certificate furnished by an insurer does not
provide the name of any dependent of an individual covered by the
certificate, the individual way, if necessary, use the procedures
described in subdivision ¢ of subsection 5.10 of this rule for
demonstrating dependent status. An individual may, if necessary,
use these procedures to demonstrate that a child was enrolled
within 20 days of birth, adoption, or placement for adoption, in
which case the child would not be subject to a preexisting
condition execlusion under subsection 4.2 of this rule.

5.7. An insurer that cannot provide the names of
dependents, or related coverage information, for purposes of
providing a certificate of creditable coverage for a dependent
may satisfy the reguirements of paragraph 2 of subdivision a of.
subsection 5.2 of this rule by providing the name of the
policyholder and specifying that the type of coverage provided in.
the certificate is for dependent coverage.
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a. For purposes of certificates provided on the
regquest of, or on behalf of, an individual under subdivision b of
gubsection 5.1 of this rule, an insurer must make reasoconable
efforts to obtain and provide the names of any dependent covered
by the certificate if the information is requested. If an
insurer responsible for providing a certificate does not provide
the name of any dependent of an individual covered by the
certificate, the individual may, i1f necessary, use the procedures
described in subdivision ¢ of subsection 5.10 of this rule for
submitting documentation to establish that the creditable
coverage in the certificate applies to the dependent.

b. An insurer providing an automatic certificate that
does not contain the name of a dependent must furnish a
certificate. within 21 .days after the individual ceases to be
covered under the policy.

c¢. This subsectlon applies to certifications provided
with respect to an event occurring before July 1, 1998.

d. This subsection applies to events described in
gsubdivision a of subsection 5.6 of this rule that occur on or
after October i, 1996 but before June 1, 19927. 2&An insurer
offering individual accident and sickness insurance coverage is
deemed to satisfy subsections 5.1 and 5.2 of this rule if a
notice is provided in accordance with the provisions of this
subsection.

5.8. If an-individual enrolls in a group health plan and
the plan or insurer uses the alternative method of determining
creditable coverage described in 114 CSR 54, the individual
provides a certificate of creditable coverage under subsection
5.1 or demonstrates creditable coverage subsection 5.9, and the
plan or coverage in which the individual enrolls requests from
the prior entity, the pricr entity must:

a. Promptly identify for the requesting entity the
categories of benefits and services used by the individual for
which the requesting entity uses the alternative method of
crediting coverage, and any specific information that the
regquesting entity requests to determine the individual's
creditable coverage. The prior entity must promptly disclose to
the rquesting entity the creditable coverage information.

i L. The prior entity furnishing the information under
this subsection may charge the requesting entity for the
reasonable cost of disclosing the information.
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5.9. Individuals may establish creditable coverage (and
waiting ox affiliation periods) through means other than
certificates. If the accuracy of a. certificate is contested or a .

certificate is unavailable when needed by the individual, the
individual has the right to demonstrate creditable coverage
through the presentation of documents or other means. For
example, the individual may make a demonstraticn if one of the
following occurs: - : :

a. An entity has failed to provide a certificate
within the required time period;

b. The individual has creditable coverage but an
entity may not be required to provide a certificate of the ' -
coverage; )

c. The coverage is for a period before July 1, 1996;

d. The individual has an urgent medical conditicn that
necegsitates a determination before the individual can deliver a
certificate to the plan; or

e. The individual lost a certificate that the
individual had previously received and is unable to obtain
another certificate.

5.10. An insurer must take into account all information.
that it obtains or that is presented on behalf of an individual
to make za determination, based on the relevant facts and
circumstances, whether or not an individual has 18 months of.
creditable coverage. An insurer must treat the individual as
having furnished a certificate if the individual attests to the
period of creditable coverage, the individual presents relevant
corroborating evidence of some creditable coverage during the
period, and the individual cooperates with the insurer's efforts
to verify the individual's coverage. For this purpose,
cooperation includes providing, upon the insurer's request, a
written authorization for the insurer to request a certificate on
behalf of the individual, and cooperating in efforts to determine
the validity of the corroborating evidence and dates of coverage.
While an insurer may refuse to credit coverage if the individual
fails to cooperate with the insurer's efforts to verify coverage,
the insurer may not consider an individual's inability tc obtain
a certificate to be evidence of the absence of creditable
coverage.
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a. Documents that may establish creditable coverage
{and waiting or affiliation pericds) in the absence of a
certificate include explanation of benefit claims or other
correspondence from a plan ox insurer indicating coverage, pay
stubs showing a payroll deduction for health coverage, a health
insurance identification card, a certificate of creditable
coverage under a _group health policy, records from medical care
providers indicating health coverage, third party statements
verifving periods of coverage, and any other relevant documents
that evidence period of health coverage.

b. Creditable coverage (and waiting period and
affiliatioh period information) may be established through means
other thar documentation, such as by a telephone call from the
insurer te a third party verifying creditable coverage.

¢. If in the course of providing evidence, including a
certificate, of creditable coverage an individual is required to
demonstrate dependent status, the insurer must treat the
individual as having furnished a certificate showing the
dependent status if the individual attests to the dependency and
the period of the status and the individual cooperates with the
insurer's efforts to verify the dependent status.

§l14-55-6. " Determination of an Eligible Indiwvidual.

6.1. Each insurer offering accident and sickness insurance
coverage in the individual market is responsible for determining
whether an applicant for coverage is an eligible individual and
mist exercise reasonable diligence in making this determination
in a timely fashion.

a. If an insurer determines that an individual is an
eligible individual, the insurer must promptly issue a policy to
that individual.

b. If the information presented in or with an
application is substantizally insufficient for the insurer to make
the determination described in subsection 6.1, the insurer may
immediztely request additional information from the individual,
and must act promptly to make its determination after receipt of
the regquested information.

" ¢. 1If an entity fails to provide a certificate of
creditable coverage as reguired by this section, the insurer is
subject to the procedures set forth in subsection 5.9 of this
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rule concerning the individual's right to demonstrate creditable
coverage. -

114-55-7. Severability.

7.1. If any provision of this rule or the application of .
this rule to any person or circumstance is for any reason held to -
be invalid, the remainder of the rule and the application of the
provisions to other persons or circumstances shall not be
affected by the holding. -
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