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STATE OF WEST VIRGINIA

CECILH. UNDERWOOD DEPAR OF TAX ROBINC.CAPEHART

GOVERNOR Charleston, West Virginia SECRETARY
P. O. Box 963
Charleston, WV 25324-0963

Ph. (304) 558-0211 - Fax (304) 558-2324

CONSENT TQ PROPOSAL OF RULE

'To Whom It May Concern:

Pursuant to West Virginia Code §5F-2-2(a)(12), the undersigned hereby grants consent
to the proposal of the following rule proposed by the Insurance Commissioner of the State of
West Virginia: Title 114, Series 54, "Group Accident and Sickness Insurance Issuance,

 Portability and Marketing Requirements," relating to the implementation of standard meeting
requirements under the Federal Health Insurance Portability and Accountability Act of 1996
(®P.L. 104-19D).

Dated this 25th day of June, 1997.

Va7 AW

Robin Capehart
Secretary of Tax and Revenue

"An equal opportunity/affirmative action employer”
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GROUP ACCIDENT AND SICKNESS INSURANCE
ISSUANCE, PORTABILITY AND MARKETING REQUIREMENTS

Title 114, Series 54

BRIEF SUMMARY OF RULE

This proposed rule implements amendments to West Virginia Code, Chapter 33, articles
16, Group Accident and Sickness Insurance, and 16D, Marketing and Rate Practices for Small
Employer Accident and Sickness Policies, made during the 1997 legislative session by House
Bill 2667. The rule sets forth standards mandated by the federal Health Insurance Portability and
Accountability Act of 1996 (P.L. 104-191) for group health insurance related to employment.

Group health insurance changes apply to comprehensive coverage under employer or
union health plans. With limited exceptions, a health insurer may not deny coverage to a
small employer (redefined as an employer of two to 50 employees), may not refuse to renew
coverage to any employer and may not refuse to enroll an otherwise eligible group member or
dependent for any of eight health status-related factors.

Preexisting condition exclusion pericds are limited to 12 months (18 months for late
enrollees). A health insurer may not treat pregnancy as a preexisting condition and may not
impose a preexisting condition exclusion on a newborn or adopted child who is enrolled under
a parent’s group coverage within thirty days of birth or adoption. A health insurer must
reduce a preexisting condijtion exclusion period under group health insurance by an
individual’s creditable coverage (previous individual or group coverage if no break in
coverage has exceeded 63 days).
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GROUP ACCIDENT AND SICKNESS INSURANCE
ISSUANCE. PORTABILITY AND MARKETING REQUIREMENTS .

Title 114, Series 54

STATEMENT OF CIRCUMSTANCES

On April 12, 1997, the West Virginia Legislature passed House Bill 2667, which, among
other provisions, amended Articles 16 and 16D of Chapter 33 of the West Virginia Code, both
relating to group health insurance. The purpose of the proposed rule is to implement the standards
mandated by the federal Health Insurance Portability and Accountability Act of 1996 (P.L. 104-
191) and set forth in House Bill 2667 for group health insurance related to employment.




APPENDIX B
FISCAL NOTE FOR PROPOSED RULES
Rule Title: Group Accident and Sickness Insurance Issuance,

Portability and Marketing Regquirements
Title 114, Series 54

Type of Rule: X Legislative Interpretive Procedural
Agency: Insurance Commissioner
2Address: - Post Office Box 50540

1124 Smith Streset, Greenbrooke Building
Charleston, West Virginia 25305-0540

1. Effect of Proposed Rule
ANNUAL FISCAL YEAR
Increase Decrease Current Next Thereafter

ESTIMATED TOTAL ;

COsT S None

PERSONAL SERVICES None

CURRENT EXPENSE None

REPATIRS AND

ALTERNATIONS None

EQUIPMENT None

OTHER None

2. Explianation of above estimates:

There will be no fiscal impact on state, local or federxal
government.

3. Objectives of these rules:

The objective of this rule is to adopt standards mandated by
the federal Health Insurance Portability and Accountability
Act of 1996 (P.L. 104-191) and enacted into State law by
House Bill 2667, passed April 12, 1997. The rule includes
all of the federally mandated provisions.




Rule Title: Group Accident and Sickness Insurance Issuance,
Portability and Marketing Reguirements
Title 114, Series 54

4. Explanation of Overall Economic Impact of Proposed Rule.
A, Economic Impact on State Government.
None
B. Economic Impact on Political Subdivisions; Specific

Industries; Specific groups of Citizens.

The effect on the insurance industry will be
considerable, since federal law mandates State
regulation of new standards for health insurance issued
in connection with a group health plan related to
employment. With limited exceptions, small employers
are guaranteed that coverage will be available from
health insurers, and both large and small employers are
guaranteed that coverage will be renewed. Employees
and dependents of an employer that offers group health
coverage will have coverage available without regard to
health status-related conditions and will be able to
offset preexisting condition exclusion periods when
joining a new employer’s group health plan.

C. Economic Impact on Citizens/Public at Large.

None.

Date: é/Q (1/77

Signature of Agency Head or Authorized Representative




DATE: “August 1, 1997
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: OFFICE OF THE INSURANCE COMMISSIONER

LEGISLATIVE RULE TITLE: Group Accident and Sickness Insurance, Paortability and
Marketing Requirements, Series 54

1. Authorizing statute(s) citation: West Virginia Code §§ 33-2-10, 33-16-3(f) and
33-16D-6
2. a. Date filed in State Register with Notice of Hearing:
June 26, 1997
b. What other notice, including advertising, did you give of the hearing?

None

c. Date of hearing(s): The public comment period ended July 28, 1997.

d. Attach list of persons who appeared at hearing, comments received,
amendments, reasons for amendments.

Attached: _Yes _ No comments received:

e. Date you filed in State Register the agency approved proposed Legislative Rule
following public hearing: (be exact)

August 1, 1997
f. Name and phone number of agency person to contact for additional information:
B. Keith Huffman

General Counsel
(304) 558-0401




3. If the statute under which you promulgated the submitted rules requires certain
findings and determinations to be made as a condition precedent o their promulgation:

a. Give the date upon which you filed in the State Register a notice of the
time and place of a hearing for the taking of evidence and a general
description of the issues to be decided.

Not applicable

b. Date of hearing:  Not applicable

C. On what date did you file in the State Register the findings and
determinations required together with the reasons therefor?

Not applicable

d. Attach findings and determinations and reasons:

Attached: Not applicable




Insurance Commissioner
Title 114, Series 54

Attachment to Question 2d

The West Virginia Insurance Commissioner received three (3) sets of comments with
respect to the proposed rule (hereinafter the rule). These were filed respectively by: Amanda
Matthiesen, Assistance Legislative Director of the Health Insurance Association of America;
John M. Collins, Chairman of the West Virginia Health Maintenance Organization Association;
and Debora J. Dalton, ACS, Government Relations Associate of the Time Insurance Company.

The comments, in order of the rule section to which they relate, are addressed as follows:

1. Ms. Dalton of Time objected to the inclusion in the definition of “small
employer” at section 2.23 of the rule that employers should be included if they are “reasonably
expected” to employ a certain number of employees.

Response: While we recognize that there is a measure of “educated guessing” in
attempting to predict group size, the “reasonably expected” language cannot be deleted as Ms.
Dalton suggests. The language is specified in the enabling legislation H.B. 2667, at section 33-
16D-2(r) and in the federal Health Insurance Portability and Accountability Act of 1996
(hereinafter Kassebaum-Kennedy or HIPA). See 45CFR144.103.

2. Ms. Matthiesen of HIAA commented that section 3.3 of the rule needed to be
clarified with respect to the application of the term “enrollment date” as to late enroliees or
enrollees under special enrollment dates. Ms. Matthiesen suggested that enrollment date be
equated with “first day of coverage.” Her concern is that, as to late enrollees, the period of time
between when the person is potentially eligible for enrollment (but does not enroll for whatever
reason) and the first day of coverage when enrolled as a late enrollee is not treated as a waiting
peried.

Response: “Enrollment date” and “waiting period” are both defined terms in the rule
(8§ 2.9 and 2.25) as well as the Kassebaum-Kennedy legislation (HIPA). See 45 CFR
146.111(a)(T) and 45 CFR 144.103. The rule defines enroliment date as:

2.9. “Enrollment date” means an individual’s first day of coverage
under a group health plan or, if there is a waiting period. the first day of the
waiting period. (Emphasis added.)

The additional language suggested by Ms. Matthiesen has the unfortunate effect of
eliminating the second component (underlined) of the definition of “enrollment date,” namely
that, if there is a waiting period the relevant enroliment date is the first day of the waiting period
(as opposed to the first date of coverage). This proposed change could threaten federal pre-
emption of the section.




The significance of the “enrollment date™ for purposes of section 3.3 of the rule is that ii is
the starting point from which a preexisting condition exclusion period is counted. Therefore, the
later the date the more beneficial to the insurer and restrictive as to the insured.

Section 3.3 of the rule states that:

3.3. A preexisting condition exclusion may not extend for more than a
twelve-month period (eighteen-month period for a late enrollee) beginning on an
individual’s enrollment date.

Thus, there is already an adjustment factor buiit into the rule (and HIPA) which permits the
msurer to use a longer (18 months as opposed to 12 months) preexisting condition exclusion with
respect to late enrollees.

It is also important to look closely at the definition of “waiting period.” Section 2.25 of
the rule defines the term consistently with HIPA as:

2.25. “Waiting period” means, with respect to a group health plan and an
eligible employee or a dependent who is potentially eligible for coverage under
the plan, the period that must pass with respect to the individual before the
individual is eligible to be covered for benefits under the terms of the plan.
(Emphasis added.)

As the underlined language indicates, the waiting period relates to a “period that must
pass. . .” before the enrollee is eligible to be covered for benefits. This is mandatory language.
In other words, it is mandated by the insurer that the period pass before being eligible for
benefits, as in a mandated waiting period. With respect to a late enrollee any time which passes
before the eligible enrollee attempts to enroll is discretionary with the enrollee and would,
therefore, not be included in the waiting period.

Therefore, due to the potential for federal preemption as well as the perception that the
suggested change is likely not necessary, the staff elected not to amend section 3.3 of the rule. It
should also be noted that issues such as the one raised by Ms. Matthiesen are under discussion at
the federal level and fine-tuning of HIPA will occur at that level and be passed on to the state
level. At this point, the potential for federal preemption posed by Ms. Matthiesen’s suggestion is
too great and it is better to let the issue be resolved on the federal level.

3. Mzr. Collins of the HMOQ Association, and Ms. Dalton of Time both suggested that
section 5.5 of the rule be amended to either eliminate or modify the language requiring prior
approval by the Commissioner of forms for “Certificates of Creditable Coverage.” Mr. Collins
requested that as an alternative to the Commissioner’s approval it be deemed acceptable if an
HMO use a form which has been approved on the federal level by the Health Care Financing
Administration (HCFA). ' -




Response: The original intent of this section was to permit use of either (a) forms
approved by the Commissioner of (b) forms approved by HCFA (which would be included in
the universe of forms acceptable to the Commissioner.) Since the wording of 5.5 was not clear,
it has been amended to specifically permit the use of federally approved forms. See

45CFR146.115(a)(3)Q).

4. Ms. Matthiesen of HIAA notes that there is a technical error in section 6.2(a) of
the rule in that the word “filed” is used when the word “failed™ should be used.

Response: . Ms. Matthiesen is correct and the mistake was corrected.

5. Mr. Collins of the W. Va. HMO Association suggests that subparagraph 9.3.a.1 of
the rule be clarified by adding the word “of small employers” after the words “additional health
plans.” Mr. Collins submits that the meaning is implicit in the rule, but should be spelled out.

Response: Staff agrees that the language is implicit. The “additional health plans™
which insurers must underwrite pursuant to the rule and H.B. 2667 are small employer health
plans. Therefore, it is implicit that it is those same small employer health plans with respect to
which the insurer must demonstrate to the Commissioner their inability to financially underwrite.
The rule was amended as Mr. Collins suggests. See 45CFR146.150(d).

VM)
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Health Insurance Association of America

July 25, 1997

Ms. Donna 8. Quesenberry

Associate Counsel, Legal Division
Department of Insurance

Post Office Box 50540

Charleston, West Virginia 25305-0540

RE: Proposed Regulations of Title 114
Series 55  Guarantee Issue of Individual Accident and Sickness Insurance
Series 54  Group Accident and Sickness Insurance fssuance, Portability and
Marketing Requirements
Series 39 Group Accident and Sickness Insurance Minimum Policy Coverage
Standards
Series 12 Individual Accident and Sickness Insurance Minirmum Standards

Dear Ms. Quesenberry:

On behalf of the Health Insurance Association of America (HIAA), | appreciate
the opportunity to provide comments on the above-referenced proposed regulations.
The HIAA is a leading national trade association representing more than 200 health

insurance companies nationwide. Together, HIAA member companies provide high-
quality health services for the nation.

Section 114-54-3.3 Limitations on Preexisting Candition Exclusion Period

HIAA has concems with this section which provides that a preexisting condition
exclusion may not extend for more than a twelve-month period (eighteen-month period
for a late enrollee) beginning on an individual’s enroliment date. Specifically, HIAA has
concems with the meaning of "enrollment date.” HIAA respectiully suggests that the
Department add the following sentences to the end of this section: “The enroliment date
for late enrollee or anyone who enrolls on a special enroliment date is the first day of
coverage. Thus, the time between the date a late enrolize or special enrollee first
becomes eligible for enrollment under the plan and the first day of coverage is not

treated as a wailing period. “ The additional language clarifies the application of

preexisting conditions for late enrollees.

555 13th Street, NW Washington, D.C. 20004-1109 202/824-1600
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Section 114-54-6.2 (a) Renewability and Modifications of Coverage

Provides that the policyholder has filed to pay premmiums or contributions in acgordance
with the terms of the health benefit plan, including any timeliness requirernents. HIAA
believes that the word “filed” is a technical error and should be substituted with the word
“falled.”

Section 114-12 Guarantee Issue of Individual Accident and Sickness Insurance
Minimum Standards -

Section 114-55 Guarantee Issue of Individual Accident and Sickness insurance
HIAA respectiully requests clarification of the location of the amendments concerning
the individual market guaranteed renewability requirements. Does West Virginia faw
currently require individual policies to be guarantee renewable?

Thank you again for the opportunity to offer these comments.
With kindest regards, { am
Sincerely,

Dot

Amanda Matthiesen
Assistant Legislative Director

cc: Randy Cox
Julie Gamer
Ron Souders
Susan VanGelder

Bdodstatiakmistates\wviseriesSanr-25,doe
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July 25, 1997

Ellen R. Archibald, Associate Counsel

Legal Division R E C E ' V E D

Offices of the Insurance Commissioner

P. O. Box 50140 | Jut 25 1957

Charleston, WV 25305-0540 LEGAL DIVISION

W. VA, DEPT,

RE: Title 114, Series 54, Group Accident and NS '
Sickness Insurance Issued Portability and
Marketing Requirements

Dear Ms. Archibald:

On behalf of the West Virginia Health Maintenance Organization Association
(“WVHMOA”), we are submitting the comments below on the above-referenced proposed rule.
The WVHMOA is a West Virginia associafion consisting of the following health maintenance
organizations: Advantage Health, Carelink, Coventry, Health Plan, Optimum Choice and Prime
One.

In Section 5.5, the regulations provide that every certificate of coverage shall be In
writing in a form approved by the Commissioner. Under federal and state requirements, the HMO’s
have been using the federal form to comply with these requirements. To the extent that the form
contains the information that is required and is based on the model federal form, the question arises
why this form must be approved by the Commissioner. In the event that the Comunissioner does not
approve the form currently being used, it will create a hardship for the health maintenance
organizations which are already using and will have been using this form for approximately eight or
nine months. In addition, as the regulations change, the federal form may be altered, at which time
the health maintenance organizations will adjust their forms to conform with all requirements.
Accordingly, we ask that this requirement be deleted or that, in the alternative, to the extent that an
HMO is using a form described on the federal level, that this form be acceptable and not require the
approval of the Insurance Commissioner.

Subsection 9.3 of the regulations provides circumstances under which an HMO may
deny coverage to 2 small employer. Subparagraph a.1 (9.3.a.1) provides that the HMO must
demonstrate that it does not have “the financial reserves necessary to underwrite additional health.
plans.” While we believe that it is implicit that “additional health plans™ refers to health plans of
small employers, we believe it would be helpful to amend this paragraph by adding “of small
employers” after “additional health plans.”

If you have any questions, ple;clse do not hesitate to call me at (304) 340-6947.

. Collins, Chairmian
, West Virginia Health Maintenance Organization Association
5052 .
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Time Insurance Gompany
501 West Michigan

‘ BCO. Box 524
Mitwaukes, Wt 83207-0624

_ Tek: (412) 271-3011
Tuly 24, 1997

Donna Quesenberry, Associate Counsel
ATTN: Legal Division .
Offices of the Insurance Commissioner R E C E I 2 E D

P.0O. Box 5040

Charleston, WV 25305-0520 JUL 25 1997

RE: Scrics 12, 39, 54 and 55 Proposed Rules leGAL Divisioy,
A INS. Depy

Dear Ms, Archibald,

] am writing today to provide commenis concerning the sbove-noted proposed rules on behalf of
Time Insurance Company. Specifically, T have noted three items below for your consideratton.

1) Series 54, page 19, § 114-54-5, Certification of Creditable Coverage, 5.5

This section of the proposed rule requires a carrier to utilize a form
approved by the commissioner when providing certificates of creditable

coverage, including but not imited to a model certificate approved by the
federal Health Care Financing Administration.

The responsibility of providing a certificate of coverage is not only on insurers, but on
employers who provided self-insured plans. The group catricr requircment that the
certification form be approved by the commissioner is not ineluded in Seties 55,

§ 114-55-5 for individual carriers. ‘While it is important that carriers have in place the
mechanism to provide accurate, timely cerfificates, it seems unreasonable to further
require only group carriers to provide such information on an approved form. We request
that the filing requirement be deleted and the group certification requirements be parterned
after the individual proposed rules,

2) Series 54, page 8, § 114-54.2, Definition for Small Employer, 2.23
Series 39, pages 8-9, § 114-39-2, Definition for Small Employer, 2.20

“Small employer” means any person, firm, corporation, partnership or
association actively engaged in business in the state of West Virginia who,
during the preceding calendar year, employed an average of no more than
fifiy but not fewer than two eligible employees and employs at least two
employees on the first day of its group health plan year. A new employer,
not in existence for all of the preceding calendar year, shall be considered 2
small employer if it is reasonably expected to employ an average of na

a 7]”07’ rif :ompany
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more than fifty but not fewer than two eligible employees on business days
in the current calendar year. Companies which are affiliated or which are
eligible to file a combined tax return for state tax purposes shall be
considered one employer.

What type of information is ereditable for a carrier to determine if a small employer is
reasonably expected to employ an average of no more than fily but not fewer than two
employees? Tt will be impossible for a carrier to accurately and fairly determine what is
“reasonably expected," The Health Tnsurance Portability and Accountability Act 0f 1996
(“HIPAA™) states that the small employer group must employ at least two employees on

the first day of the plan year. We recommend the small employer definition be consistent
with HIPAA

3) Series 55, page 3, § 114-55-3, Election of Coverage, 3.4.2

For policy forms already being marketed as of July 1, 1997 -- no later than
September 1, 1997

An extension for filing of forms should be granted. The comment period for the proposed
rules ends July 28, 1997. The Department of Insurance is expected to finalize the rules
sometime in Ausust. It is unlikely carriers wifl he able to meet the aggressive September
1, 1997, filing date. The filing date should be extended 90 days from the date of
enactment of the niles to ensure quality filings.

Thank you for the opportunity to provides comments on the proposed rules for HIPAA
implementation. If you have any questions, please feel fres to contact me at 414-299.7741.

Sincerely,

Dobers 9 Datters

Debora I, Dalton, ACS
Government Relations Associate

co. Amanda Matthicsen
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TITLE 114
LEGISLATIVE RULE
INSURANCE COMMISSIONER

SERIES 54

GROUP ACCIDENT AND SICEKNESS INSURANCE

ISSUANCE, PORTABILITY AND MARKETING REQUIREMENTS

Section

§ 114-54-1.

§ 114-54-2.

§ 114-54-3.

§ 114-54-4.

§ 114-54-5.

§ 114-54-6.

§ 114-54-7.

§ 114-54-8.

§ 114-54-95.

§ 114-54-10.

Ceneral
Definitions

Limitations on preexisting condition exclusion
period

Application of creditable coverage to reduce
preexisting condition exclusion periocd

Certification of creditable coverage o -
Renewability and modification of coverage

Prohibitioh against discrimination based on a
health status-related factor

Special enrcollment periods
Guaranteed availability for small employers

Severability
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INSURANCE COMMISSIONER

SERIES 54
GROUP ACCIDENT AND SICKNESS INSURANCE
ISSUANCE, PORTABILITY AND MARKETING REQUIREMENTS

§ 114-54-1. General

1.1. Scope and applicability. -- This rule applies to health
benefit plans issued in connection with a group health pian by
insurance companies; fraternal benefit scocieties; hospital,
medical, dental and health service corporations and health care
corporations; and health maintenance organizations, and delivered
or issued for delivery in this state on and after the effective
date hereof for group health plan years beginning after June 30,
1997, or as otherwise provided in this rule. This rule does not

apply to:

a. Individual policies ox contracts issued pursuant to
a conversion privilege under a policy or contract of group
insurance;

b. Individual policies or contracts issued to.eligible -
individuals, as defined in West Virginia Code § 33-15-2a(e);

c. A health benefit plan for any group health plan year
if, on the first day of the group health plan year, the group
health plan has fewer than two participants who are current
employees;

d. Coverage under the West Virginia Public Employees
Insurance Act. (W. Va. Code § 5-16-1 et seq.): Provided, That this
rule applies to a health benefit plan issued by a health insurer
to provide medical care under the West Virginia Public Employees
Insurance Act;

e. Coverage under Medicare or Medicaid: Provided, That
this rule applies to a health benefit plan issued by a health

insurer to provide medical care under Medicare or Medicaid;

f. Coverage that consists golely of excepted benefits;




Insurance Commissioner - L
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Title 114, Series 54

g. Coverage _under health benefit plans issued to or
through bona fide associlations, if such coverage is not related
to a group health plan;

h. Accident and sickness insurance contracts covering
members of fraternal benefit societies organized pursuant to West

Virginia Code §§ 33-23-1 et seqg., if not issued in connection -

with a group health plan; )

1. Credit accident and sickness insurance subject to WV
114CSR6 "Regulation of Credit Life Insurance and Credit Accident
and Sickness Insurance”;

j. Medicare supplement insurance policies subject to WV
114CS8R24 "Medicare Supplement Insurance";

k. Long-term care insurance policies subject to WV
114C8R32 "Long-Term Care Insurance';

1. Individual limited benefits policies subjiect to the
requirements of W. Va. Code § 33-16E-1 et. seq.

The requirements contained in this rule are in addition to
WV 114CSR39 “Group Accident and Sickness Insurance Minimum Policy
Coverage Standards” and any other applicable rules previously
adopted.

1.2. A health insurer. may provide greater rights to
volicvholders, persons covered under a health benefit plan and
their dependents than the minimum standards set forth in this
rule.

1.3. Authority. -- W. Va. Code §§ 33-2-10, 33-16-3(f) and
33-16D-6. ’

1.4. Filing Date. --

1.5. Effective Date. ---

Page 2
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1.6. Purpose.. -- The purpcose of this legisglative rule is to
provide for implementation of state standards meeting federal
regquirements under the Health Insurance Portability and
Accountakility Act of 1996 (P.L. 104-191) and teo facilitate
public understanding of these standards.

§ 114-54-2. Definitions

As used in this legislative rule:

2.1. *affiliaticon periocd” means, with respect to a health
maintenance organization, a period that begins on an individual’s
enrcllment date, runs concurrently with any waiting period under .
the group health plan, must expire before coverage is effective
rand during which the health maintenance organization need not
provide medical care and may not charge any premium to the
individual.’ S '

2.2. “Bona fide association” means an association which:

2. has been organized in good faith for purposes other
than that of obtaining or providing insurance;

b. has a minimum of one hundred members;

c. has been actively in existence for at least five -
years; - T

d. has a comnstitution and bylaws providing that:

1. the association holds annual meetings to
further purposes of its members;

2. except in the case of credit unions, the
association collects dues or solicits contributions from members;

and

3. the members have voting privileges and
representation on the governing board and committees that exist

Page 3




Insurance Commissioner -
Legiglative Rule
Title 114, Series 54 . o

under the authority of the association;

e. does not condition membership in the assoclation on
any health status-related factor relating to an individual;

f. makes accident and sickness insurance offered
through the association available te all members regardless of
any health status-related factor relating to members ox
individuals eligible for coverage through a member;

g. does not make accident and sickness insurance
coverage offered through the association available other than in
connection with a member of the association; and

h. meets any additional requirements as may be set
forth in chapter thirty-three of the West Virginia Code or by
rule.

2.3. “Commissioner” means the commissioner of insurance.

2.4. “Creditable coverage” means, with respect to an
individual, coverage of the individual after June 30, 19985, under
any of the following, other than coverage consisting solely of
excepted benefits:

a. A group health plan;
b. A health benefit plan;

o . Medicare Part. A or Part B, 42 U.S5.C. § 1395 et sed.;
Medicaid, 42 U.S.C. § 1396a et seq. (other than coverage .
consisting solely of benefits under section 1528 of the Social
Security Act); Civilian Health and Medical Program of the .
Uniformed Services (CHAMPUS), 10 U.8.C., Chapter 55; and a
medical care program of the Indian Health Service or of a tribal
organization;

d. A public health plan or a health benefits risk pool _ .
sponsored by any state of the United States or by the District of

Page 4
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Columbia, as defined in regulations promulgated by the fedexral
Secretary of Health and Human Services; a health plan offered
under 5 U.S.C., chapter 89; or a health benefit plan as defined
in the Peace Corps Act, 22 U.S.C. § 2504 (e).

2.5. “Days of creditable coverage” means the aggregate of
the periods of creditable coverage, as defined in section
2701 (a) (3) of the Public Health Service Act.

2.5. “Dependent” means an eligible employee's spouse or any
unmarried child or stepchild under the age of eighteen oxr
unmarried, dependent child or stepchild under age twenty-three 1f
a full-time student at an accredited school.

2.7. “Eligible employee” means an employee, including an
individual who either works or resides in this state, who meets
all reguirements £or enrollment in a health benefit plan.

2.8. “Employer” means a large employer or a small employer.
In connection with a partnership to which this rule applies,
employer includes the partnership in relation to any partner, and
in comnection with a health benefit plan issued through ocne or
more bona fide associations, “employer” includes a bona fide
association acting as policvholder for the employers.

2.9. “Enrvollment date” means an individual’s first day of
coverage under a group health plan ox, if there is a waiting
period, the first day of the walting period.

2.10. “Excepted benefits” means:

a. Any policy of liability insurance or contract
supplemental thereto; coverage only for accident or digability
income insurance or any combination thereof; automobile medical
payment insurance; credit-only insurance; coverage for on- site.
medical c¢linics; workers' compensation insurance; or other
similar insurance under which benefits for medical care are
secondary or incidental to other insurance benefits;
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b. If offered separately or otherwise not as an . _.
integral part of a health benefit plan or the group health plan
in connection with which it is issued, a policy providing
benefits for long-term care, nursing home care, home health care,
community-based care or any combination thereof, dental or vision
benefits, or other similar, iimited benefits;

c. If offered as independent, noncooxdinated benefits
under separate policies or certificates, specified disease or
illness coverage, hospital indemnity or other fixed indemnity
insurance, or coverage, such as Medicare supplement insurance,
supplemental to a group health plan; or

d. A policy of accident and sickness insurance covering
a period of less than one vyear.

2.11. “Group health plan” means an employee welfare benefit
plan, including a church plan or a governmental plan, all as
defined in section three of the Employee Retirement Income
Security Act of 1974, 29 U.S.C. § 1002, to the extent that the
plan provides medical care. For purposes of this rule, “group
health plan” includes any plan, fund or program which would not
(but for this subsection) be a group health plan and which is
established or maintained by a partnership, to the extent that
such plan, fund or program provides medical care to present or
former partners or their dependents (as defined under terms of
the plan, fund or program) .

2.12. “Health benefit plan” means benefits consisting of
medical care provided directly, through insurance or.
reimbursement, or indirectly, including items and services paid
for as medical care, under any hospital or medical expense
incurred policy or certificate; hospital, medical or health
service corporation contract; health maintenance crganization
contract; or plan provided by a multiple-employer trust or a -
multiple-employer welfare arryangement. “Health benefit plan” does
not include excepted benefits.

2.13. “Health insurer” means an entity licensed by the
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commissioner to transact accident and sickness insurance in this
state .and subject to chapter thirty-three of the West Virginia
Code. “Health insurer” does not include a group health plan.

2.14. “Health status-related factor” means an individual’s
hezlth status, medical conditioen (including both physical and
mental illnesses), claims experience, receipt of health care,
medical history, genetic information, evidence of insurability
{including conditions arising out of acts of domestic vioclence)
or disability.

2.15. “Large employer” means any person, firm, corporation,
parinership or bona f£ide association actively engaged in business
in the state of West Virginia who employed an average of at least
fifty-one eligible employees on business days during the

preceding calendar year and employs at least twc employees on the ..

first day of its group health plan vear.

2.16. “Lite enrcllee” means an individual, other than one
who enrolls during a special enrocllment period, who enrclls under.
a health benafit plan or a group health plan in connection with
which it is issued other than during the first period in which
the individual is eligible to enroll under terms of the health.
benefit plan or. group health plan.

2.17. “Medical care” means amounts paid for, or paid for
insurance covering, the diagnosis, cure, mitigation, treatment or
prevention of disease, or amounts paid for the purpose of
affecting any structure or function of the bedy, including
amounts paild for transportation primarily for and essential to
such care. - - - - : -

2.18. “Medical care provider” means an individual licensed
or similarly authorized to provide medical care and operating
within the scope of services authorized for the individual.

2.19. “Network plan” means a health benefit plan under which

the financing and delivery of medical care are provided, in whole
or in part, through a defined set of providers under contract
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with the health insurer. Network plans include, but are not
limited to, health maintenance organizations and preferred
provider arrangements.

2.20. “Policyvholder” means the group health plan sponsor, as
defined in section three of the Employee Retirement Income
Security Act of 1574, 29 U.S.C. § 1002.

2.21. "Preexisting condition exclusion” means, with respect .
to a health benefit plan, a limitation or exclusion of benefits . -
relating to a condition based on the fact that the condition was
present before the enrollment date for such coverage, whether or
not any medical advice, diagnosis, care or treatment was
recommended or received before the enrcllment date.

2.22. “Significant break in coverage” means a period of B
sixty-three consecutive days during all of which an individual -
does not have any creditable coverage, except that neither a -
waiting period nor an affiliation period is taken into account in
determining a significant break in coverage. :

2.23. “Small employer” means any person, firm, corporation,
partnership or bona fide association actively engaged in business .
in the state of West Virginia who, during the preceding calendar -~
vear, employed an average of nco meore than fifty but not fewer
than two eligible employees and employs at least two employees on
the first day of its group health plan year. A new employer, not
in existence for all. of the preceding calendar year, shall be -
considered a small employer if it is reasonably expected to
employ an average of no more than fifty but not fewer than two
eligible employees on business days in the current calendaxr year. -
Companies which are affiliated companies or which are eligible to
file a combined tax xreturn for state tax purposes shall be .
considered one employer.

2.24. “Special enrollment periocd” means a period other than
the first period in which an eligible employee or a dependent is
eligible to .enroll under the terms of a health benefit plan or a._
group health plan in connection with which it is issued, without
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regard to other enrcllment periods defined under the health
benefit plan or group health plan.

2.25. “Walting period” means, with respect teoc a group health
plan and an eligible employee oxr a depeldent who is potentially
eligible for coveragé under the plan, the period that must pass
with respect to the individual before the individual is eligibkle
to be covered for benefits under the terms of the plan.

§ 114-54-3, - Limitations on preexisting condition exclusion
period

3.1. Subject to subsection 3.2 of this rule, a health
insurer may impose a preexisting condition exclusion with respect
to an individual covered under a health benefit plan only if =
medical advice, diagnosis, care or treatment for the condition
wzs recommended or received within the six-month period which
began on the six-month anniversary date preceding the
individual’s snrollment date and ends on the enrollment date.

a. Medical advice, diagnosis, care or treatment is
taken intoc account only if it is recommended by, or received
from, a medical care provider.

b. Genetic information is not a preexisting condition
unless a condition related to the information has been diagnosed.

¢. Pregnancy may not be excluded from coverage as a
preexisting condition.

3.2. Unless the c¢hild has had a significant break in
coverage, no preexisting condition exclusion may be imposed with
regard to a child who: i

a. Is covered under any creditable coverage as of the
last day of the thirty-day period beginning with the date of
birth; or Co

b. Is adopted or placed for adoption before attaining

Page S




Insurance Commissilioner - e
Legisglative Rule
Title 114, Series 54

the age of eighteen years and who, as of the last day of the
thirty-day period beginning on the date of the adoption or
placement for adoption, is covered under creditable coverage.
This subdivision does not apply te coverage before the date of
adoption or placement for adoption.

3.3. A preexisting condition exclusion may not extend for
more than a twelve-month period (eighteen-month period for a late
enrcllee) beginning on an individual’s enrollwment date.

3.4. Any preexisting condition exclusion otherwise
applicable to an individual shall be reduced by the numbexr of
days of creditable coverage the individual has as of the
enrollment date, asg provided in sections four and five of this
rule.

3.5. A health maintenance organization that imposes no
preexisting condition exclusions under a health benefit plan
issued in connection with a particular group health plan may:

a. Impose an affiliation period if the affiliation
period is. applied uniformly without regard to any health status-
related factors and does not exceed two months (three months for
a late enrollee); or

b. File with the commissioner a proposal for an
alternative method to address adverse selection, but no
alternative method may be used unless and until approved by the
commissioner.

3.6. With respect to individuals enrclled under a group
health plan on _the effective date of this rule foxr the group
health plan, a health insurer may not impose a preexisting

condition exclusion to the extent that:

a. An individual has met an exclusion period permitted
under this section; or

b. On the effective date of this rule for the group
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health plan, an individual uses creditable coverage that the -
individual had as of his or her enrollment date in the group
health plan to.reduce an exclusion period permitted under this
gubsaction. LT

§ 114-54-4, Application of creditable coverage to reduce
preexisting condition exclusion period

4.1. For purposes of reducing any preexisting condition
exclusion period under terms of a health benefit plan, a health
insurer shall take into account all information that it obtains .
or that is presented on behalf of an individual to determine,
based on relevant facts and circumstances, whether an individual
has creditable coveradge and is entitled to offset all or a
portion of any preexisting condition exclusion.

4.2. For purposés of reducing any preexisting condition
exclusion period under terms of a health benefit plan, a health
insurer may elect to determine an individual’s days of creditable .
coverage:

a. By the standard method described in subsection 4.3;

b. Subject to other applicable requirements, in any
other manner that is at least as favorable to the individual as
the standard method described in subsection 4.3; ox

c¢. By the alternative method described in subsection
4.4 with respect to any or all categories of benefits described
in subsection 4.4.

4.3. A health insurer electing the standard method shall
determine the days of creditable coverage by counting all the.
days the individual has under one or more types of creditable
coverage, without regard to specific benefits included in the
coverage, but:

a. Any days in a waiting period for coverage are not
days of creditable coverage; and
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b. Days of creditable coverage that occur before a
significant break in coverage are not required to be counted.

4.4. A health insurer electing the altermnative method:

a. Shall apply the altetnative method uniformly to all
persons covered under the health benefit plan, but creditable
coverage for a category of benefits applies only for purposes of
reducing a preexisting condition exclusion;

L. Shall set forth its use of the alternative method in
the health benefit plan;

c. For each type of health benefit plan offered, shall
state its use of the alternative method prominently in disclosure
statements concerning the health benefit plan and to each
potential policvholder at the time of coffer or sale of the health
benefit plan, describing in such statements the effect of using
the alternative method;

d. Shall determine the days of creditable coverage
based on coverage within any or all of the following categories
of benefits and not based on coverage for any other benefits:

1. Mental health benefits;

2. Substance abuse treatment;
3. Prescription drugs;

4., Dental care; and

5. Vision care;

e. Shall count creditable coverage 1f any level of ..
benefits is provided within the category, but coverage under a
reimbursement account or arrangement, such as a flexible spending
arrangement defined in section 106 (c) (2) of the Internal Revenue

Code, does not constitute coverage within any category;
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£f. Shalii:

1. First determine the amount of the individual’s.
creditable coverage that may be counted under subsection 4.3,
over a periocd (“determination period”) of up tc a total of 365
days of the most recent creditable coverage (546 days for a late .
enrollee) ;

2. Then count, for the category specified under
the alternative method, all days of coverage within the category
that occurred during the determination period, whether or not a
significant break in coverage for that category occurs; and

3. Reduce the individual’s preexisting condition .
exclusion period for that category by the number of days counted
under paragraph 2 of subdivision f _of subsection 4.4;

g. Shall use the standard method described in
subsection 4.3 to determine days of creditable coverage for
benefits not within any category listed in subdivision 4 of
subsection 4.4; and

h. May, if the group health plan so chooses, apply a
different preexisting condition exclusion period for benefits
that are not within any category listed in subdivision d of
subsection 4.4 and a different preexisting condition exclusion
period with respect to each category.

4.5. An irmdividual may demonstrate creditable coverages and
waiting or affiliation periods, for a determination under either
the standard or the alternative method, through:

a. Pregentation of one or more certificates of. _
creditable coverage issued by a group health plan, health insurer
or other entity that previously provided coverage for medical
care; or - -

b. Documents or other means if the accuracy of a
certificate of creditable coverage is contested or if a
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certificate is unavailable when needed by an individual, such as
whern:

1. An entity has failed to provide a certificate
within the required time periocd;

2. An entity is not regquired under federal law to .~
provide a certificate; :

3. The coverage 1s for a period before July 1,
199¢6; o :

4. The individuval has an urgent medical condition
that necessitates a determination before the individual can
deliver a certificate of creditable coverage to the group health
plan; or : o -

5. The individual lost a certificate of creditable
coverage and_ig unable to obtain another certificate.

4.6. If, in the course of providing evidence (including &
certificate) of creditable coverage, an individual must }
demonstrate dependent status, the health insurer shall treat the
individual as having furnished a certificate of creditable
coverage 1f the individual attests to such dependency and the  _
period of such status and cooperates with the health insurer’'s
efforts to verify the dependent status.

4.7. A health insurer may refuse to credit coverage if the
individual fails to cooperate with the health insurer’s efforts .
to verify coverage but may not consider an individual’s inability
to obtain a certificate of creditable coverage tc be evidence of
the absence of creditable coverage. A health insurer shall treat
an individual as having furniched a certificate of creditable
coverage if the individual attests to the pericd of creditable
coverage, presents relevant corrcborating evidence of some
creditable coverage during the period, including periods before
July 1, 1996, and cooperates with the health insurer’s efforts to
verify the individual’s coverage.
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a. For purposes of this subsection, cooperation
includes providing, upon the health insurer’s request, written
authorization for the health insurer to request a certificate on
behalf of the individual and cooperating in efforts to determine
the validity of corrcborating evidence and the dates of
creditable coverage.

b. Documents that may establish creditable coverage and
waiting periods or affiliation periods in the absence of a
certificate include explanations of benefit claims or ,
correspondence from a group health plan or health insurer . -
indicating coverage, pay stubs showing a payroll deduction for.
health coverage, a health insurance identification card, a
certificate of coverage under a health benefit plan, records frow
medical care providers indicating health coverage, third party
statements verifying periods of coverage and any other relevant
documents that evidence periods of health coverage.

c. Creditable coverages and waiting or affiliation
periods may be established through means other than
documentation.

4.8. A health insurer receiving information with respect to
creditable coverage shall, within a reasonable time following
recelipt of the information:

a. Determine the applicatiorn of the individual’s
creditable coverage to any preexisting condition exclu81on perlod
and notify the individual of the determination; and

b. For any individual on whom the health insurer seeks
to impese a preexisting condition exclusion period, disclose to -

the individual in writing: .

1. Any applicable preexisting condition exclusion
period;

2. The basis for the heslth insurer’s
determination, including the source and substance of any
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information on which it relied; and

3. Any appeal procedures established by the group
health plan or the health insurer, with a reasonable opportunity.
to submit additional evidence of creditable coverage.

4.9. A health insurer may modify an initial determination of
creditable coverage if it determines that the individual did not
have the ¢laimed creditable coverage, if it provides a notice of
reconsideration to the individuzl and acts in a manner consistent
with the initial determination until the final determination is
made. '

§ 1i14-54-5. Certification of creditable coverage

5.1. A health insurer shall furnish information as provided
in this section, without charge, for individuals covered under a
health benefit plan (including a health benefit plan issued in
connection with an entity or program, other than a group health
plan, for which certificates are reguired, as provided in rules
governing the entity or program) except to the extent that:

a. Coverage was provided by another party;

b. Another party agrees to provide information
regarding coverage provided by the health insurer and actually
provides a certificate of creditable coverage including all
information regquired under subgection 5.4 of this section; or

c. Coverage consisted of excepted benefits, but the
health insurer _may be reguired to disclose information concerning
the benefits to another group health plan or health insurer that
uses the alternative methed of counting creditable coverage and
provides coverage to .an individual previously covered by the
first health insurer.

5.2. For an individual whose coverage under a health benefit

plan issued by the health insurer, but not the individual’s
participation in the group health. plan, ceases, the health
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insurer shall provide sufficient information to the group health
plan or a party designated by the group health plan to permit the
group health plan or designated party to provide a certificate of

craditable coverage,;, reflecting coverage under the hesalth
insurexr’s health benefit plan, upon termination of the
individual’s participation in the group heaith plan.

5.3. A health insurer shall provide a certificate of
creditable coverage for periods after June 30, 19%6, for.each
individual whose coverage under the group health plan and a
health benefit plan issued by the health insurer ceases:

a. Without request by or on behalf of the covered

individual, showing the last period of continuocus coverage ending

on the.date coverage ceased:

1. For a qgqualified beneficiary (as defined in

section 607 (3) of the Employee Retirement Income Security Act of

1974, 29 U.S8.C. § 1167(3); section 2208 of the Public Health
Service Act, 42 U.S.C. § 300bb-8(3); and section 4980B (g} (1) of
the Internal Revenue Code, 26 U.S.C. § 4980B{(g) (1)) who is
entitled to elect coverage under a COBRA continuation provision,
ag defined in W. Va. Code § 33-15-2a(c¢), no later than the time
notice isg. required to be furnished for a qualifying event under
section 606 of the Employee Retirement Inceome Seacurity Act of

1974, 29 U.S.C. § 1166; section 2206 of the Public Health Sexvice
Act, 42 U.S.C. § 300bb-6; and section 4%80B{(f) {(6) of the Internal

Revenue Code, 26 U.S.C. & 4980B{(Lf) (&) ;

2. For a qualified beneficiary who has elected

coverage under a. COBRA continuation provision (or whose coverage

has continued under the group health plan after the individual
became entitled to COBRA continuation coverage) and whose
coverage ceases, within a reasonable time after coverage ceases

or the.expiration of any grace period for nonpayment of premiums,
regardless of whether the individual received a certificate under

paragraph 1 of subdivision a of subsection 5.3; or ...

3. For a covered individual other than a gqualified
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beneficiary entitled to elect COBRA continuation coverage, within
a reasonable time after coverage ceases; and i B

b. Upon request by or on behalf of an individual within
twenty-four months after the individual’s coverage ceases,
showing each period off continuous coverage ending within the
twenty-four month period ending (cor continuing! on the date of
the request, by the earliest date that the health insurer, acting
in a reasgonable or prompt fashion, can provide it, even if the
individual pré¥iously received a certificate under subdivision a
of subsection 5.3 or this subdivision. The health insurer:

1. Shall establish a procedure for individuals to
request and receive certificates under this subdivision;

2. 8hall, if the individual designates another
individual or entity to receive the certificate, provide the
certificate to the designated party; and

3. May provide a separate certificate for each
period of continuocus coverage.

5.4. Every certificate of c¢reditable coverage shall contain:
a. The date the certificate is issued;

b. The name cf the group health plan under which the
health insurer prov1ded the coverage described in the
certificate;

¢. The name of the individual to whom the cextificate
applies and any other information necessary for the group health
plan or the health insurer to identify the individual;

d. The name, address, telephone number of the health
insurer providing the certificate and the telephone number to
call for further information, if different from the health
insurer’s telephone number;
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e. Either:

1. A statement that an individual has at least
eighteen months (for this purpose, 546 days is deemed to be _
eighteen months) oi. ¢reditable coverage, disregarding days of
creditable coverage hefore a significant break in ccverage; or

2. The date any waliting period (and affiliation
period, if applicabkle} began and the date creditable coverage
began; and ’

f. The date creditable coverage ended, unless the
certificate indicates that creditable coverage ig continuing as
of the date of the certificate.

5.5. Exceépt as otherwise provided in this section, an
insurer must provide a certificate of creditable coverage in
writing. -~ The requirements of this subsection are satisfied if
the insurer provides the required information on a form
certificate prescribed by the Commissioner, or in accordance with
a model.certificate as provided by the Health Care Financing
Authority (HCFA), unless:

a. Arn individual entitled to receive a certificate
requests that the certificate be sent to ancther group health
plan or health insurer instead of to the individual;

b. The group health plan cr health insurer that would
recelve the certificate agrees to accept the information
contained in the certificate by another means such as by
telephone; and

¢. The receiving group hezlth plan or health insurer .
receiveg the information from the sending group health plan or
health insurer within the time periods required under subsection
5.3 of this s&cétion.. ) .

5.6. A certificate of creditable coverage may provide
information with respect to both an eligible employee and
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dependents if the information is identical for each individual,
or, 1f the information is not identical, certificates may be
provided on one form if the form provides all the required
information for each individual and separately states the
information that is not identical.

a. A health insurer shall use reascnable efforts to
determine any information needed for a certificate of creditable
coverage relating to dependent coverage.

1. For a certificate required to be provided for a
dependent under subdivision a of subsection 5.3, no individual
certificate is required to be provided until the health insurer.
knows, or making reascnable efforts should know, of the
dependent’s cesgsation of coverage. If a certificate does not
contain the name of any dependent of an individual covered by the
certificate, the individual may demonstrate dependent status or
that a child was enrolled within thirty days of birth, zdoption
or placement for adoption as provided in section four of this
rule. -

2. With respect to dependent coverage and events
occurring through June 30, 1998, a health insurer: -

B. May, if it cannot provide the names of
dependents or related coverage information, satisfy the
requirements of subdivision c, subsection 5.4 of this section, by
providing the name of the eligible employee through whom a
dependent is covered and spedifying that the type of coverage
described in the certificate is dependent coverage, such as
family coverage or employee-plus-spouse coverage; and

B. Shall make reasonable efforts to obtain
and provide the names of any dependent covered by the certificate
where such information is requested to be provided. If a
certificate does not contain the name of any dependent of an
individual covered by the certificate, the individual may
demonstrate that creditable coverage in the certificate covers a
dependent. '
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5.7. If a health insurer has issued a certificate of - S
creditable coverage for an individual who enrclls in a group
health plan or health benefit plan that useg the alternative
method of counting creditable coverage, the first health insurer:

a. Shall, upon request from the second group health
plan or health insurer, promptly discleose to the regquesting
entity:

1. The categories of benefits with respect to -
which the regquesting entity is using the alternative method of
counting creditable coverage; and

2. If regquested by the regquesting entity, specific
information that the redquesting entity reasonably needs to = _
determine the individual’s creditable coverage with respect to a
category; and

b. May charge the requesting entity for the reascnable
cost of disclosing the information.

5.8. A heaith insurer shall be deemed to have satisfied the
requirement for delivery of certificates of creditable coverage
to individuals described in subsection 5.3 1if it provides by
first-class mail: __ R '

a. One certificate or _separate certificates with : :
respect to all covered individuals residing at an eligible R
employee’s last known address, to the eligible employee and the
emplovea’s spouse at that address; and

b. A separate certificate with respect to a dependent
whose last known address is different from the eligible
employee’s last known address, to the dependent at that
irdividual’s last known addrxess.

5.9, If an individual described in subdivision a of

subsection 5.3 designates ancother individual or entity tc receive. —
a certificate with regpect to the individual, the health insurer . S
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may deliver a certificate to the designated party. If an
individual described in subdivision b of subsection 5.3
designates another individual or entity to receive a cextificate
with respect to the individusl, the health insurer shall deliver
a certificate to the designated party.

5.10. If the accuracy of a certificate cof creditable
coverage is contested, or 1f a certificate is unavailable when
needed by an individual, the individual may demonstrate
creditable coverages and waiting or affiliation periods as
provided in section four of thig rule.

§ 114-54-6, Renewablility and modification of coverage

6€.1. Except as provided in subsection 6.2, a health insurer
shall renew or continue in force a health benefit plan at the
policyholder’s option. 1In the case of a health benefit plan
offered only through one or more associations, a reference to
“policyholder” is deemed, with respect to coverage provided to an
employer member of The association, to include a reference to the
employer. -

€.2. A health insurer may nonrenew or discontinue a health -
benefit plan only at the pollcyholder g option or for cne of the
following reasons:

a. The policvholder has faziled to pay premiums or
contributions in accordance with the terms of the health benefit .
plan, including any timeliness requirements;

b. The policyholder has performed an act. or practice
that constitutes fraud oxr made an intentional wmisrepresentation
of material fact in connection with the coverage;

¢. The policvholder has failed to comply with a
material plan provigion relating to employer contribution or
group participaticon rules permitted under chapter thirty-three of
the West Virginia Code;
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d. The health insurer elects to discontinue offering
health benefit plans: '

1. 0f a particular type offered to large employvers
or to small employers, respectively, if:

A. The health insurer gives written notice to
each policyheolder of that product and all covered individuals at
least ninety days before the date the coverage will be
discontinued;

B. On a guaranteed issue basis, the health
insurer offers each large employer policyholder the option to
purchase any other health benefit plan currently being offered by
the health insurer to large employers, or offers each small
employver policyvholder the option to purchase all other health
benefit plans currently being offered by the health insurer to
gmall employers; and

C. In electing to discontinue health benefit
plans of a particular type and in offering coverage under the
subparagraph B of paragraph 1 of subdivision d of subsection 6.2,
the health insurer acts uniformly without regard to
policvholders’ claims experience or any health status-related
factor relating to any covered employee, nmember or dependent or
new employees, members or dependents who may become eligiblie for
coverage; or

2. Of all types cffered to large employers or to
small employers, respectively, if:

A. The hezalth insurer gives written notice to
the commissioner and to each policyholder and all covexred
individuals at least one hundred eighty days before the date
plans are discontinued; and ’

B. The health insurer discontinues all, and

does not renew any, health benefit plans issued to large
employers or to small employers, respectively;
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e. For network plans, there is no longer any enrocllee
under the group health plan who lives, resides or works in the
health insurer’'s service area, and, 1n the case of a small
employver policyholder, the health insurer applies the same
criteria it would apply in denying enrollment in the health
benefit plan under section seven of this rule; or

f. For a health benefit plan made available to
emplcyers only through one or more bona fide associations, the
employer’s membership in the association ceases, but only if the
coverage is terminated uniformly without regard to any health
status-related factor relating to any covered individual.

6.3. A health insurer that elects to discontinue health
benefit plans of all types offered to large employers or to small
employers, respectively, in this state pursuant to paragraph 2 of
subdivision d of subsection 6.2 may not issue any health benefit
plan to a large employer or to a small employer, respectively, in
thig state for a five-year period beginning on the date of
digcontinuation of the last health benefit plan not renewed.

6.4. A health insurer may modify a health benefit plan’s
benefits only at the time of health benefit plan renewal. For
health benefit plans available to small employers, other than
only through one or more bona fide associations, a modification
shall be effective uniformly among group health plans with that
product and shall meet all other requirements under chapter
thirty-three of the West Virginia Code.

§ 114-54-7. Prohibition against discrimination based on a
health status-related factor

7.1. A health insurer may not establish rules for
eligibility, including continued eligibility, of any individual
to enroll under the terms of the group health plan based on a
health status-related factor in relation to the individual or a
dependent of the individual:

a. Rules for eligibility to enroll include rules
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defining any applicable waiting or affiliation peried and rules
relating to late and special enrollment; and

b. This sgection does not:

1. Require a health insurer to provide particular
banefits other than those provided under the texms of the group
hezlth plan or health benefit plan; or

2, Prevent a health insurer from establishing
limitations or restricticons on the amcunt, level, extent or
nature of the benefits or coverage for similarly situated
individuals enrolled in the plan or coverage.

7.2. A health insurer may not require an individual, as =
condition of enrollment or continued enrollment, to pay a premium
or contribution that is greater than the premium or contribution
for a similarly situated individual enrolled in the group health
plan based on a health status-related factor in relation to the
individual or a dependent of the individual.

a. Subject to the commissioner’s approval pursuant to
other provisions of chapter thirty-three of the West Virginia
Code, this subsection does not:

1. Restrict the amount of premium that may be
charged by a health insurer; or '

2. Prevent a health insurer from establishing
premium discounts or modifying otherwise applicable copayments or
deductibles in return for covered individuals’ adherence to a
bona fide wellness program of hezalth promotion and disease
prevention.

§ 114-54-8. Special enrollment periocds
8.1. A healith insurer shall permit individuals to enroll for

coverage under terms of a health benefit plan, without regard to
other enrollment dates permitted under the group health plan, if
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an eligible employee requests enrollment for himself or herself
or, if the group health plan makes coverage available to
dependents, on behalf of a dependent whe is eligible but not
enrolled under the group health plan, during the special
enrollment period, which shall be thirty days following an event
described in subsections 8.2 or 8.3 with respect to the
individual for whom enrollment is requested:. A health insurer
may impose enrollment requirements that are otherwise applicable
under terms of the group health plan to individuals requesting
immediate enrollment.

§.2. An individual, who previously had other coverage £for
medical care and for whom an eligible employee declined coverage
under the group health plan, way be enrolled during a special
enrollment period if the individual has lost the other coverage
for medical care and:

a. If required by the group health plan, the eligible
employee stated in writing when declining the coverage, after
being given a notice of the requirement for, and the consequences
of failure to submit, a2 written statement, that coverage was
declined because the individual had coverage for medical care
under another group health plan or otherwise; and

b. When enrollment wag declined for the individual:

1. The individual had coverage under a COBRA
continuation provision, as defined in W. Va. Code § 33-15-2a(c),
and the coverage has been exhausted; or

2. The individual had coverage other than under a
COBRA continuation provision and the coverage has been terminated
due to loss of eligibility for the coverage, including loss of
coverage as a result of legal separation, divorce, death,
termination of employment, reduction in the number of hours of
employment and any loss of eligibility after a period that is
measured by reference to any of the foregoing, or termination of
employer contributions towards the other coverage. For purposes
of this paragraph:
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A. Loss of eligibiliity for the coverage does
not include loss of eligibility due to the eligible employee’s or
dependent’s failure to make timely premium payments or
termination of coverage for cause such as making a fraudulent
claim or intentional misrepresentation of material fact in
connection with the group health plan; and

B. Employer contributions include
contributions by any current or former employer of the individual
or another person that was contributing to coverage for the
individual.

8.3. If the eligible emplovee has previcusly declined
enrollment under the group health plan but acquires a dependent
through marriage, birth, adoption or placement for adoption, the
eligible employee or dependent may be enrolled during the special
enrollment period with respect to the individual.

8.4. Enrollment of the eligible employee or dependent
igs effective not later than the first day of the calendar month
beginning after a completed request for enrcllment ig received
or, for a newborn or adopted child, on the date of birth,
adoption or placement for adoption.

§ 114-54-9. Guaranteed availability for small employers

9.1. Except as provided in subsections 9.2 through 9.5, a
health insurer that offers health benefit plans to small
employers in this state sghall:

a. Offer to any small employer in this state all health
benefit plans that are approved for sale to small euwployers and
that the health insurer is actively marketing:;

b. Accept any small employer that applies for any
health benefit plan approved for sale to small employers and

actively marketed by the health insurer; and

c. Under a health benefit plan issued to a small
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employer, accept for enrollment every individual who is eligible:

1. To enroll under the health benefit plan in
accordance with terms of the group health plan in connection with
which the health benefit plan is issued;

2. For coverage under rules of the health insurer
that are uniformly applicable in this state to small employers to
which the health insurer offers health benefit plans; and

3. For coverage in accordance with chapter thirty-
three of the West Virginia Code, and other applicable law;

d. With respect to an individual who meets the
requirements of paragraphs 1 through 3 of subdivigion c of
subsection 9.1, a health insurer:

1. Shall accept the individual for enrollment
during the period in which he or she first becomes eligible to
enroll under terme of the group health plan, or during a special
enrcllment period; and

2. May not impose any restriction inconsistent
with section seven of this rule.

$.2. A health insurer that offers health benefit plans to
small employers through a network plan:

a. May limit small employers that apply for the
coverage to those with eligible employees (and dependents, if
applicable) who live, zeside or work in the network plan’s
service area; and

L. May deny coverage to small employers within the
network plan’s service area if the health insurer demonstrates to

the commissioner that it:

1. Will not have the capacity to deliver services
adequately to enrollees of any additional groups because of its
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obligations to existing group contract holders and enrollees;

2. Is applying subdivisions a and b of subsection
9.2 uniformly to all small employers without regard to the claims
experience of those small employers, their employees and
dependents or any health-status related factor relating to those
employees and dependents; and

c. May not, if it denies coverage to a small employer
in any service area under subdivision b of subsection 9.2, offer
coverage to small employers within the service area for a period
of one hundred eighty days after coverage is denied, but this
subdivision does not limit a health insurer’s ability to renew
coverage already in force or relieve the issuer of the
‘responsibility to renew that coverage. Network plans offered
within a service area after the one hundred eighty-day period
specified in this subdivision are subject to the reguirements of
this section.

9.3. A health insurer may deny coverage to small employers
if the health insurer:

a. Demonstrates to the commissioner that it:

1. Does not have the financial reserves necessary
to underwrite additional health benefit pians cof small employers
in this state, or for a network plan whose service areas have
been approved by the commissioner, within one or more particular
service areas; and

2. Is applying paragraph 1 of subdivision a of
subsection 9.3 uniformly to all small employers without regard to
the claims experience of those small employers, their employees
and dependents or any health-status related factor relating to
those employees and dependents; and

b. May not, if it denies coverage to any small emplover

in this state under paragraph 1 of subdivision a of subsection
9.3, offer health benefit plans to small employers in this state
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for a period of one hundred eighty days after the later of:
1. The date coverage is denied; or

2. The health insurer demonstrates to the
commissioner that the health insurer has sufficient financial
reserves to underwrite additional coverage;

¢. This subsection doeg not limit a health insurer’s
ability to renew coverage already in force or relieve the health
insurer of the responsibility to renew that coverage; and

d. Health benefit plans offered to small employvers
after the one hundred eighty-day period specified in subdivision
b of subsection 9.3 are subject to the requirements of this
section.

9.4. A health insurer may establish, and apply to a small
employer applying for a health benefit plan, employer
contribution rules or group participation rules permitted under
chapter thirty-three of the West Virginia Code. For purposes of
this subsection, “employer contribution rule” means a reguirement
relating to the minimum level or amount of employer contribution
toward the premium for enrollment of eligible employees and
dependents, and “group participation rule” means a reguirement
relating to the minimum number of eligible employees oxr
dependents who must be enrolled in relation to a specified
percentage or number of eligible individuals or employees of a
small employer.

9.5. A health insurer offering a health benefit plan to
small employers only through one or more bona fide associations
ig not required to meet the requirements of subsection 9.1.

§ 114-54-10. Severability
If any provision of this legislative rule or the application

thereof to any person or circumstance is for any reason held
invalid, the remainder of the rule arnd the application of the
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provigion to other perscns or circumstances shall not be affected
by the holding.
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