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TITLE 11<
LEGISLATIVE RULES w3 3 1 o YT
INSURANCE COMMISSIONER

STRIES 47 CTrIE
INDIVIDUAL MEDICAT SAVINGS ACCOUNTS

§114-47-1. General.

1.1. Scope. -- This rule applies to all perscris who are
trustees or heneficiariesz of Individual Medical Savings Accounts
establishaed pursuant to W. Va. Code §833-15-20 or W. Va. Code 833-
le-1E.

_Authority. -- W. Va. Code §33-15-20{(d) and W. Va. Code
)

1.4. Effective Date. --
§114-47-2. Definitions.

2.1, “Child” of an IMSA holder means a natural or adopted
child of the holder or of the holder’s spouse, to whom the holder
or the nplder’s gpouse owes a duty of support under West Virginia
law. . : = -

2.2. “Dependent” of an IMSA holder means the holder’s spouse
or any individual who is a dependent of tha holder under section
512 of the Internal Revanue Code.

2.3. “Holder” of an IMSA or “IMSA holder” means an
individual who ig a resident of this state and the beneficiary of
an IMSA.

2.4. “IMSE henefit plan’ means the compinaticn of a2 group
accident and sickness pelicy and IMSAs, or of an employer heal:zh
benefit plan and IMSAs, that is established and maintained
pursuant to W. Va. Code §833-16-15(a).

2.5. “Individual Mecdical Savings Account” or “IMSA" means a
trust established and maintained pursuant to W. Va. Code 833-1L--
20 or W. Va. Code §33-1&-15.
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2.8, “IRA trxust” means an Individual Retirement Account
trust established pursuant tc section 408 of the Internal Revenue
Code.

2.7. “Intermal Revenue Code” means the Intfternal Revenues Coda
of 1%86, as amended.

2.8. “Medical expense” means either a premium for group
acclident ancd sickness insurance that is part of an IMSA benefit
vlan, or an expense for services that is incurred or paid by an
IMSA holder and 1s foxr services that fall within the definition
of “medical care” contained within subdivision 213(d) (1) (A} of

the Internzal Revenuse Code.

a. For purpeses of thiz definition, “an expense for
services” includes both expenses for. the performance of services
and expenses fgor the purchase or use of property {(including, but
not limited to, drugs) that either is uszed by the service
provider In the course of performing the services, or is
vrescrived by the service provider for use in connection with zhe
services. Expenses for the purchase or use of propsrty tnat is
not used in comnection with services that constitute “medical
expenses’ are not themsgelveg “meclcal expenses.”

b. YNotwizthstanding zny other provisicn of this rule,
“medical expense” does not include:

1. any expense for cosmetic surgery, as defined
in subdivision 213(4) (9) (R) of the Internal Revenus Codes, that
ig excluded from the definition of “medical care” contained
within subdivision 223 (d) (1) (A} of the Internal Revenue Code; o©x

2. any expense described in subdivision
213 (d) (1) (B) of the Internal Revenue Code; or
3. Any expenses, other than a premium for group

accidernt and sickness insurance that is offered as part oI an
IMSA benefit_plan, that is described in subdivision 213{d4) (1} {(C)
of the Internal Revenue Code.
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2.9, “Wegar” meansg a calendar yvear.
§114-47-3. IMSa Trusts.
3.1. Trust and written instrument reguired. -- An IMSA must

be a trust that is created and maintalnsd in the United Statses.
The trust must be governed by a writiten trust instrument Zhatz
satisfies all of the reguirements for such instruments
scgtanlished in this rule.

32.2. Purpocse of trust. -- The. exclusive purpcse of an IMSA
shall be to vay medical expenses that have been lncurred Ior the
caxe of tkhe holder or for the care of an individual who was =a
child or dependent of the holder at the time that the cars was

rendered.

3.3. Holder as beneficiary. -- The holder of an IMSA shall
be the beneficiary of the trust. 2 holdexr’s spouse, children ox
depencents may not be beneficlazries of the holder’s IMSA
notwithstanding that the holder may utilize the trust to pay
their medical expenses. Except as otherwise expreésly providéd }
in this rule, the trust instrument shall clearly identifv the
holder as the scle beneficiary of the trust.

2.4. Commingliing of assets vro --. Contributions to
an IMSA ghall not ke comminglied wi : oroperty except in a
commeon IMSA investment fund or a common trust fund. For purposes
of this subsection:

cr
s o
oD

a. “common trust Zund” means a common trust fund, as
defined in section 584 of the Internal Revenus Code, that

gatisiies all requirements imposed upon such ITunds by that
gection and the regulations promulgatsed thereunder; and |

b. “ocommon IMSA investment fund” means a group trust
that i1g created Zor the purpcse of vroviding a satisfactory
diversifiication of investments or a reduction oi administrative
expenses for the individual participating trusts. &all of the
individual participating trusts must be IMSAs. A common IMSA
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investment fund must satisfy the reguirements established for
commorn investment funds in the regulations under seciicn 4208 of
the Internal Revenus Code, and specifically the reguirements in
26 CFR § 1.408-2(2) (3} {vi) and (vii), except that:

1. notwithstanding the requirements ccontained in
26 CFR § 1.408-2(e) {5) (¥1) (A), a copy of the writtsn agresment
governing a common IMSA investment fund need be mads availakle,

upon reguest, only to the trustees and holders of thes
partlicipating IMSAs; and

financial reports prepared pursuant to 26 CFR §

1.408-2(e) (8) (vi) (D) need be transmitted and certified only to
the trustees of the participating IMSAs.
3.5. Basic terms. -- In addition to such other terms as ars

reguirad by this rule, an IMSA trusi instrumeni must provide as
follows. :

a. The nclder’s interest in tne IMSA shzall be
nonforfeitanle.

o Except as vrovided in this rule, the holder’'s
interest in the IMSA shall not be alienable cor assignable.

c. Upon the death of the IMSA holder, the trustes
shall distribute 211 of the assets of the IMSA, l=ass the cge usad
to pay the trustee's expenses pursuant te the trust ins strumernt,
o the personal revresentative of the holder, and the trust tThen
gnzall tarminate.

§1l14-47-4. Trustees.

4.1. Zligibility. -- To sesrva as the trustes cof an IMSA
Trust, a person musit:

2. be a kank as defined in section -4C8in) cf the
Internal Revenus Code and the regulations thereunder, or

g
@
(Q
(0]
i
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L. at the time ths IMSA is sstablished, he the
trustee of an IRA trust, and have qualified ag a non-bank trustee
of that txust as regulred by the regulaticns promulgated undexr
section 408 of the Internal Revenue Code.

4.2. Speclal reguirements for non-bank trustees. -- The
fellowing regquirements apply to pergons that are sligible to
serve as IMSA tLrustees under subdivision b of subsection 4.1 of

this rule.

a. The resgsources and procedurses utiliized by thsa
person to administer an IMSA may not differ materially from the
resourcas and procedures utilized by the perscn to administer the
IRA trust(s) of which it is trustee.

b. A person that ceases to be the trustee of IR2
trusts may not changs its personnel, procadureg, noldings, or . ang
other asgpect of its organization ox coperation, in a way that is
reasonably likely to preclude the person from being cualified as
the non-bank trustee of an IRA trust under section 408 of the
Internal Revenue Code.

C. A notice of disapproval issued by the Commissicner
of Internal Revenue in response to an application by the person
to sexve as an IRA trustee, or the revocation by the Commissioner
of Internal Revenus of any notice of approval Lo serve as an IRA
trustee That ezrlier had been received by the person shall give
rigse to a presumption that the person does not satisiv the
requirements established by this subsection.

4.3. Change of trustee. -- The trust instrument may provide
for a change of trustees so lon g as i1t regquires that the new
trustee satisfies the eligibilityv reguirements established in
this section.

Page S
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§114-47-5, Contributions.

5.1, Feorm and amount. -- The trust instrument must provide
that contributions to an IMSA shall consist of money and may not
comprise any other form of properxty. Contributions nesd not be
made in cash, and instead may be nmade usiné aﬂ§ generally
accevted payment method including, but not limited to, checks and
electronic fund transfers. The ;Tﬁstwinstvumant} however, may
limit the methods that may be utilized to make contributions. The
amount ©f the contributions made teo an IMSA for a particular year
shall be the sum of all contributiong made during that year less
all refunds of excess contribution made for that vear.

5.2. Timing. -- In generai, contributions shall be deemed
made when the money cortr:bu;ed actually i3 received by the
trustee. Notwithstanding this general rule:

a. contributions made by check are deemed to. be made
on the date that the check actually is received by the trustee if
the date of the check is thgt date cor an eayli r date, and the
check actuaily is cashed by the trustee within IfiZfteen (15) days

cf receipt; and

b. COPt?ibutiO”S made through an eWeCtTOﬁic transier
contributions are deemed te be madg ogﬂtne date uha; the
ingtitution maintaining the account credits the amount of the
contribution to the account withoui restriction.

5.2. Maximum and minimum contributicns. -- No limits on
contributicons to an IMSA are established by this rule. The
trust instrument, bowever, may SPECny a maximum and/or minimum

annual centribution.

5.4. Refund of excess contribution. -- The trust instrument
must provide that an IMSA heolder mey obtain a refund of excess
contributicon in accordance with this subsection.
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a. The amount o©f the refund may not excsad the
avallable excess contribution. The available excesgss contribution
is the amount by which the sum of the contriblutions that have
been made to the IMSA curing Lthe current year and on or before
the effective date ci the reguest at issue, less all cther o
refunds of excess contributiong for_.the current wvear that have

been regquested on or before that eifective date, excesds twc
thougand dollars ($£2,000).

L. Refunds may be pald only to the holder, and mayv be
vaid by any generally accepted payment methed. The trust
instrument may limit the methods that may be utilized to vay

refunds. ERefunds must be in moqey and may not comprise any othar

form of property.

c. The trustes must pay a refund within thirty (30)
days oI the effective date of the holder’s request Zor the
refund. Notwithstanding thé date of this payment, a refund is
regarded as a refund IZor the vear that contains the effective
date of The refund reguest.

d.  The trust instrument may establish =ffsctive dates
for refund regquests. I effective dates are established, a
holder’s written reguesgt is dzemed to be made on the first such
date following the receivnt of the reguest by the trustee. IE
effect Ve dates are not esLabl shed, a regquest 1s made when
_If effactive dates are
establ:sned by the qus; prtvument __there @yst be nrnc fewer than
four such dates per wvear, and no two dates may be sevarated by
more than ninety-eight (928) days.

§l1l4-47-6. Withdrawals.

6§.1. Withdrawal defined. -- Except as otherwise provided in
this section, any transfer of IMSA assets by the trustee shall be
regarded as a withdrawal for purposes of these rules, regardless
of the recipient, purpose and actual use of the payment, and
regardless oI whether contributiong are made pefore, 'at the sans
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time as, or aiter the payment. The following transfers, however,
shall not constitute withdrawals:

a. a transfer of IMSA assets that occcurs as a step in
the investment of those assets by the trustee;

b. the pavment with IMSA assels, pursuant to the trust
ingtrumsent, oI reasonable expensgses incurred by the trustes to
maintain the IMSA or of a reascnable fee for the trustee’s
services with respect to the IMSA;

c. a refund of excess contribution, as described in
this zule;

d. a2 transfer of assets that occurs as a step in a
rolliover, as deseribed in this xulie; and

a. a btransier cof as:

se rsuant to a filing by the
helder for protection unds¥ Title 11 of the United States Code

(11 TSC §§ 101-1330). N

5.2. Tvpes. of withdrawals allowed. -- The trust instrument
must allow withdrawals for the payment of medical expenses and
withdrawals after retirement, and Wédy allow withdrawals of zssets
not neaded for the payment of medical expenses, all asg described
in this section. Ir addition, the trust instrument must allow
the transfer of all IMSA &d¥sets, less those used Lo pay trustee's
expenses pursuant to the trust Instrument, to the personal
represgentative of the holder folldWwing the holder's death; and

the transfer of all IMSA_ assets, less those used Lo pay trustze's
exvenses, to the holder upon the termination of the trust for any
other reascon. The trust instrument may not allow any type of

withdrawal other than those listed in this subsection.

6.3. Application of surtax. -- Withdrawals fo pay medical
expsnses, withdrawals made afierx retirement, and withdrawals of
amounts not needed to pay,mediqal expenses do not trigger the
surtax egtablished by W. Va. Code E8332-15-20 and 33-16-15, and
defined in W. Va. Code 811-21-9{(c). For purposes of the suritax,

Page 8
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a trangfer of IMSA agsgets to the personal representative of ths
holder following the. holder's death shall be regarded as &
withdrawal after retirement and will not trigger the surtax. The
surtax avplies to all othexr w*‘h@zﬁﬂaigLrput does noi apply to
transfers that do not const

ute withdrawals under this section.

u|—’- ‘

§.4. Withdrawals for the payment of medica: expenses. -- A
withdrawal shall be regardsd as a withdrawal for the payment of
medical expenses only if all of the fellowing conditions are

satisfied.

a. The withdrawal 1s £o pay, or to raimburse ths
nolder for paying, expenses that conistitute medical expenses
under this rule. OCnly withdrawals tc pay expenses that have
already beer incurred may constitute withdrawals for the payment
of medical expernses.’ ~Payments made in anticipation of Iuture
expenses, regardless of whether those future expenses constitute
medical expenses, are not withdrawals for the pé?ﬁent of medicsl
expanses. sl l'f I

b. The medical expenses were lncurred to provide
medical care to the IMSA holder or o an individual who, at . the
rime that the care was renderad to that individual, was the

holder’s child ox déependent. | -

c. No person che*_tha“ the holder, the holder’s
spouse, or the recipient of the services if the rec ipient is =a
child or dependent cof the holder, is legally reguired to pay the
medical expenses. : :

£.5. Withdrawals after retirement. ---Withdrawals aftexr
retirement are those made after the holder has reached fifty-nine
and one-half (59%) vears of age, and in a year in which tne
holder is retirad. The. withdrawals may be for any purpose. Faor
purposes of this subsection, a holder shalil be regarded as
nretired" only if the following conditions are satisfied. '
is not self-employed, the holdsar

!

wlder 1
ired if he or she spends no more chan

5
i

he
re

a. if
shall be consider

Q- [y
rt
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fifteen (15) hours per wesek, on averdde throughout the year in
which the withdrawal is made, rendering services to his or hex
employer for compensation. B

b. If the holder is self-employed, the nolder shall
be considered retired if he or she spends no more than £ifteen
(15) hours per week, on average throughout the year -n which tae
withdrawal is made, performing services forxr .which he or she is
compensated. The holder may be compensated for the services
directly, by being paid for the verformance of the services
themselves, or indirectly, by being paid for selling a product,
whether tangible or intangible, that is created or enhanced
significantly in value by the nerformance of the services.

c. If the holder is emplcoyed by more tnan one
employer, the amount of time spent performing services to al
emplovers may not exceed fifteen (13} hours per weekx. I the
holder is both emploved afid self-empleoyed, the total amount o©
hours spent performing services for which compensation is
~ecaived, from the holder’s employer(é) or from any other source,
likewise may not exceed fifteen (15) hours per week. '

§.5. Withdrawals of assets not needed for the payment of
medical expenses. -- The trust instrument may provide that the
holder may withdraw a percentage of assets that are not needed to
pay medical expenses. The instrument must impose, however, the
Following limitations on 5gcﬁ_ﬂ;3h§;aha_s.

-

\H

a. The holder may make conly cne such withdrawal
singlie vear.

¥
;

. The amount of the withdrawal may not exceed the
greater of two thousand dellarsg (52,000) or five percsnt (B%) of
“he assgets of the IMSA at tne_tlme,ghab tha holder requests the
withdrawal.

Page 10
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§114-47-7. Special Provisions for IMSA Benefit Plans.

7.1..Withdrawals ilimited until annual deductible satisfied.
-- If an IMSA is established as part of an IMSA beneifit vlan, the
trust instrument may provide that a withdrawal will not be
allowed 1f: T - -

a. The group accident and sickness policy or emplover
hezalth bkenefit plan that is part of the IMSA benefit nlan
regquires the holder Lo payv an annual ded@ctlolgﬂoezore receiving
benefits under the policy cr plan; and :

L. The holder has not paid the annual deductible in
full at the time that he cr she xreguests the withdrawals; and

<., The withdrawal is not a withdrawal for the payment

cf medical sexpenses that payvs or reimburses the holder Zor paving - - -

eitner a premium for a croup accident or sickness policy that is
part .0f the IMSA benefit plan, or expenses that the holder is

reguired to pay as part of his or her amnual deductible; and

"

d. Ware the withdrawal allowed, the amount of assets
remaining in the IMSA would fall beiow the portion of the annual
deductible that has not beep pald at the cime Lna_ ‘the holdex
reguests the withdrawal.

7.2. Notice of withdrawals for the payment of medical
axpensesg. -- The trust instrument may provide that the IMSA
trustee shall deliver tc the Iinsurer offering the group accident
and sickness policy, or the adm1nlstrator of the employer’s
healih bensfit olan, a written report show;ng the date and amcount
of withdrawals for the payvment of medical exvenses that have besan
allowed by the trustee during the current vear. The trust
ingtrument may call for reports to be delivered periodically ox
at the reguest of the insurer or administratcr.

7.3. Coverage by Life apd Health CGuaranty Association Act.
-- B group accident and sickness insurance policy, or a contract
establishing an emplove* bene:1_ plan, that is a part of an IMSA
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benefit plan shall not solely by vixtue &I béing & part of that
pilan be beyond the scope of Article 264, Chabue* 33 of the West
Virginia Code. ST :

a. For  the purpcse oif determining coverags under
Article 28a, Chapter 33 of the West Virginia Code, the policy or
health benefit plan contract shall be considered ssparate and
distinct from the trust instrument ci an ¢MSAﬁestabllshed as a

parz of the IMSA benefit plan, notwithstanding that:

1. the ingurer offering the policy, or tae
employer extending the contract alsc 1s the IMSA trustee, or

2. some or all of the provisicons of the trust
instrument apoear in a written document that alsco contains some
or all of the provisions of the policy or contract, or

3. the holder executes both the instrument and the
policy or contract simultaneously or with the same signature, oF

2

4. the instrument and the pclicy or contract are

otherwise related to ¢one another,

-

e alls within limits of
coverage established by W. Va. §33-26A-3, & trust instrument for
an IMSA that also isz_a part of the IMSA benefit plan shall not
itself fall within the limits of coverage established by the
aforamentioned section.

It

b. When a policy or contract

§110-47-8. Rollovers.

8.7. Rollover defined. -- A rollover consists oZ the
following component events.

a. Some or all of the assets of an IMSA (the “initial
IMSAY) are withdrawn by the holder in a singlie withdrawal. Thes |
withdrawal may be incident to the wvoluntary or inveluntary
termination oI the IMSA.
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b. Within sixty (60} davs of making the withdrawal,
the holder contributes an egual amount to another IMSA of which
he or ghe is a holdexr or of which his c¢r her. spouse is a holcer
(the “zuccessor IMSA*). In.sdditicn, if the contribution is
incident to diverce, the holder may contribute the assets to an
iMSA of which the holder’s former spouse is the hclder. IZ the
holder contributes more than the ameount withdrawn sarlier from
the iritial TMSZ, the excess of the contribution over that amount
shall be regarded ag a separate cortribution to the successozr-
IMSA and not-as part of the rollover. )

8.2. Treatment of rollovers. -- Notwithstanding any other
provision of this rule, the following pro¥isions apply to a
rollover. The trust instrument Mist provide that limitations
upon withdrawals and contributidns are suspended as required by

this subsection. o D ) _

a. The withdrawal of assets from the Initial IMSA
shall not be regarded as a withdrawal for purposes of this rule,

and is not subject to any limitations imposed upon withdrawals by
this »ule or by the trust instrument.

. The ccontribution Lo the successor IMSA, to the
extent that it is regarded as a_part of the rollover, shall not
be regarded as a cortribution to. an IMSA for purposes of this
rule, and is not subject tc any limitations on contributions
imposed by this rule or by the trust instrument.

§114-47-9. Trustee’'s disclosure statement and annual report.

y

$.1. Disclosure statement. -- At least fouxteen (14) cays
vrior to establishing an IMSA for a holder, the trustee must

deliver to the holdexr written disclosuzre deécribing the tarms

and administraticn of the trxust, and the federal income tax
consequences and West Virginia Personal Income” Tax consequences . .. ...
of utilizing the IMSA.

]

cl
H
[
n
g

minimum, the

or

a. The disclecsure must contain,
following information:

FPage 13




Insurance Commissioconer
Legislative Rule
Title 114, Series 47

1. the trustee’s name, any identification numbers
used by the trustes to file federal tax returns, the trustee’s
mailing address, and the trustge’'s telephcne number;

2. the basgis of the trustee’s eligibility tfo serve
as an IMSA Lrustee;

3-.th . limits
and alienation of holder

v o
|

tionsg on the forfeliturs, assignment
'g interest in the trust;

"

r1

4, if the trust is vpart of an IMSA benefit p
the contributions (if any) to be made on the holder’s behali
the holdexr’s employer and any conditions under which SuCh

contributicnsg will not be made; . - ) B}

5. the procedure by which the holder may
contribute To the tras;, and any ?lmﬂtatlons upcn contributions

kv the holder o=

6. the tyves of withdrawzsls allowed, the
conditions urnder which each tyoe of wi i thdrawal is all owed, the
procedures by which the holder may reguest withdrawals of each
type, and any additional limitations upon withdrawals imposed by
the trust instrument; _

7. the conditions under which a transfer Zcx
rollover or a transfer after death are allowed, the procedures by
which such transfers may be reguested, and any additional
limitations on such transfers imposed by the trust instrument;

8. the types of transfers of IMSA assets, other
than withdrawals, that are allowed by the trust instrument, and
the conditions under. which each type of transfer is allowed;

9. the fees and expenses that may ba charged to
the trust bv the trustee; :

10. the timing and contents of the trustees’s
annual report to the holder; '
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11. the procedures by which the holder may obtain
additional informatior about £rist activities; '

12. the tresatment for federal income tax purposes
of contributicons to the IMSA, of wvarious types of withdrawals
from the IMSZ, and of wvarious types of transfers of IMSA asssts
other than withdrawals;

b. In describing the procedures by which the holder
may make a centribution te_or a withdrawal or transfer from the
IMSA, the trustee must describe with specificity any
documentation that the helder must submit to the trustee, and any
forms develcoped by the trustee that the holder is reguired to
use. - C

c. If the trust ingtrument states any of ithe
aforementioned informaticn ¢learlyv and in nontechnical terms, the
trustee may disclose that information to the holder by providing
the holder with a copy of the instrument. Any informaticn that
is not adeguately stated iz _thé trust instrument must be supp:iisd
to the holder byv the trustese 1 a separate written dacument. A
holder may waive the disclosure statement, in writing, within thes

period during which the trustee must provide the statement.

9.2. Notice of changes in disclosure information. -- If any
of zhe informaticon thit is. contained in a disclosure statement,
or that. would have been required in & disclosure statement had
the statement not been waived by the holder, changes, the trustes
shall provide the holder with the new information, in writing,
within thirty (30) days of the change. A copy of the trust
instrument may be used to provide such information if the
ingsrument states the information clearivy and in nontechnical
terms. The holder may waive nciice of the changes, in writing,
within the period during which the trustee must preovide the
notice. : R I

9.3, Annual reports. =- The trust instrument must reguire
the trustee to deliver to the IMSA hclder, no later than thirty
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one (31) davs following the end of. a_year, a report describing
the activity of the IMSA during that year. a

a. The trustee’s report must contain, at minimum, the
following information: - T )
1. the holder’s name, social security number,
mailing address, and telephone nunmker;

2. the trustee’s name, any identification numbers
used by the trustee to file federal tax returns, the trusgtes’s
mailing address, the trustee’s office address, and the trusgtse’s
telephone number;

- -

3., the amount ©f trust assets as ©of The beginning

of the first day of the ved

I5 1

4

4. the date, amount and source of each
contribution to the IMSA that was made. during the year;

5. the date, amount and recivient of each
withdrawal to pay medical expvenses that was allowed during the
vear; . — —

§. the date, amcunt and recipient of each
withdrawal zafteér retirement that was allowed during the

7. the date, amount and recivient oI each
withdrawal for a purpose other than the vayment oI medical
expenses that was allowed during the vear;

8. the date, amount and recinpient oI any transfers
for rollover that werée allowed during the year;

g. the afount of interest or earnings on trust

assets during the vear;

1¢. the date, amount and nature of expenges or
fees charged by the trugtee during the year; and

16
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11l. the amount of trust assets as of the =nd cf
the last day of the year. i : ’
b. In describing a particular withdrawal from the
IMSA or a particular transfer of IMSA assets, the trustee shall
clearly identify the nature of the withdrawal oxr transfer.

. The trustee may mall a copy. ©f the annual report
by first class mail, postage prepaid, to the holder by the date
specified in this section for the delivery of the report, oxr may
utilize such othexr method of delivery as will placs the copy at
the holder’s mailing address or in the hoider's possession by
that date. The trust instrument may provide that the holder will
timely notify the trustee of any change in the holder's mailing’
address and that in delivering an annual report, the trustee,
without further inguiry, may use the mailing address last
provicded by the holidex.

d. The trust instrument must provide that, at the
holder's reguest, the trustee will provide the holder with
additional copies cf any annual report in the trustee’s
possession. The trust instrumeni may allow the trustee to charge
a reasonable fee for providing such additional copies.

=. The trust instrument must reguire the txustee to
retain copies of each annual yeport for as long as the IMSA Is in
existence and for ten vears aftey the IMSA is terminated. Ths
sriuatee must retain the annual report beyond that time iZ the
trustee is aware of any pending administrative action or
litigation that potentially concerns the transactions described
in the report, including, but not limited to, any administrative
or cour:i proceeding that has been initiated by the holder, the
United States Internal Revenue Servige or the West Virginia
Department of Tax and Revenue, concerning the federal or state
tax conseguences of those transactions. '

§114-47-10. Documentation of IMSA transactions.

=

10.1. Documentation and verification in general.
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a. The trust.instrument must provide that the trustse
will trangfer IMSA assets only after the regquirements set forth
in this section have been satisfied. The trust instrument may
provide, however, that the trustee shall transfer IMSA assets
pursuant te an order of a court of .competent jurisdiction
notwithstanding that the trustee h@s;not documented or werified
the transfer or withdrawal as described in this subsection.

b. The trust instrument must require the trustes to
retain any documentation that is reguired pursuant to this
gection for as long as the IMSA is in existence and for ten (10)
vears after the IMSA is terminated._ The trustee will retain the i

documentaticn beyond that time if the trxustee is aware oI any
pending administrative action or litigation that potentially
concerns the transactions.desgcribed in the repori including, but
net limited o, any administrative or court proceeding that has
been initiated by the holder, the United States Internal Rsvenue
Service or the West Virginia Department of Tax and Revenue,
concerning the federal or state tax conseguences cof Lhose
transactions. -

10.2. Withdrawals. -- Exceplt as expressly provided pelow,
before allowing any withdrawal, the trustes must receive from the
holder =z written and signed ré&duest for the withdrawal. Ths
recuest must indicate the type and amount cf the withdrawal.

a. If the withdrawal is for the payment of medical
expenses that have_ been incurred foz services, the trugstee aliso
must receive a written record that has been generated by the
provider of the gervices and that indicates the nature of the
services and the identity of the recipient. The trust instzument
must provide that the trustee will release any such written
records to a third party only at the written request of the
holder, or pursuant to an order_ of a court cf competent
jurisdiction, or in the event of litigation between the holder
and the trustee in which such records are pertinent. In lisu of
such a record, the holder’s regquest may clearly identify the
recipient of the services and state that medical gervices wars
rendered to that individual. Before allowing the withdrawal, the
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trustes must verify that the expense constitutes a medical
expense, as defined in this r*Te;_that the recipient ci the
gervices, at the time that the services were rendered, was the
holder, or a child or dependent of the holder; and that no psrson
other than the holder, the holdex’s spouse, or the recipient oI
the services if the regipient is a c¢hild or devendent of the
holder, ox this state unde¥ itsg Mecicald Drogram, is reguired to
pay the expense. The tzust _pstrument may provide that in
verifying these facts, the trustee is enti itled to rely, without
further investigation, upon statements of these facts containsd

within the holder’s reguest.

.|{—r

b. If the withdrawal i1z for the payment of premiums
for a group accident and sickness policy that is part of an IMSA
benefit plan, the trustee must receive from the insurer or
emplover written documentat on of the holder’s coverage by the
policy or plan and the amcunt of the premium that is due or has
been paid for such coverage. If the premiums are to be paid by
the trustee directly to the insurer or employer, thne trustee nesd

not raceive a written request from the holder pricr to allowin
the withdrawal.

a. If the withdrawal is cne following retirement, ths
trustee must verify that the holder is_age £ r-nnine and ona-
half or older, and that the holder is retir g defined in this
rule. The trust instrument may provide that in verifying these
facts, the trustee is entitled to rely, without Iurther
investigation, upon statemepus of these £ s

the holder’s. reguest.

Ad._. If the withdrawal is for a purpose other than the
payment of medical expenses, the trustee must verify that the
trust ingtrument allows stuch withdrawals; that no withdrawals of
this type were allowed earlier in the yedar; and that the amocunt.
of the withdrawal does not exgeed the maximum amount allowsd by
this rule.

10.3. Refund of =xcess Contribution. -- Before allowing =
refund of excess contribution, the trustee must receive £rom the

Page 19




Insurance Commissioner
Legislative Rule
Title 114, Series 47

holder a written and signed reguest for the refund. The reguest
must state that it 1s a reguest for a refund of excess
centribution and must either state. the amcunt oi the refund
reguested or _reguest the refund cof all availakle excess
contribution. The trust instrument may provide, however, that
any reguest for a refund that exceeds the avallable excess
contribution shall be regarded by the trustee as a reguest for a .
refund of all available excess contribution. Befcxe allowing ths
refund, the trustes must verifiyv that the refund reguestad dces

not exceed the avallable sXcesg contrihution.

10.4. Transzfexr of Agsets Upon Death of Holder. -- Beicre
transferring IMSA assets to the personal representative of the
holder following the holdexr's death, the trustee wmust recelve
from the personal represeritative a written and gigned reguest for
the transfer. In addition, the trustes must recsive, from the
personal .representative or any othexr source, a copy of a death
certificate documenting the Holderis death and filed pursuant to
W. Va. Code 815-3-18%, or 1f that certificate is not reqguired by
law, of a comparable 0fficial ¥ecdrd of th& Holdex's death issued
pursuant to applicable law. The trustee also must receive a Zopy
of the prokate or letters of administration by which the personal
representative is empowered, or of such other documents as under
aprlicable law serve the same purpose as the probate or letters.

10.5. OCthexr Transfers. -- The trust instrument wmay provide
for the documentation of other transfers of IMSA assets that are
allowed by this rule, and for the verification by the trustse of
the conditions for such transfers. .

§114-47-11. Disgualification.

11.1. Grounds for Dilsgualification. -- An IMSA shall be

disgqualified if the holdexr USES or dittempts to use the IMSA for

the purvpcose of borrowing money or chkrfaining credit. The
transacticns prohibited by this section include, but are not
limited to, transferring or attempting to transfer some cor all of
the holder's interest Lo serve as security for a debt; otherwise
pledging to use IMSA assets to satisiy a debt; and contracting to
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contribute funds to _the IMSA and later withdrawing or
transfierring those funds to satisfy a _debt.

11.2. = EBffects of Disqualificaticn. -- An IMSA that is
all for all purposes cease to be regarded as an
£i

ication occurs. For West Virginia perscnal
income tax purposes, the assets of the IMSA at the time the
tranggcticon takes place shall be deemed withdrawn and
reccontributed by the holder on the date of the transaction. The
trust shall not be regarded as an IMSA in any subssguent year,
and instead ghall be regarded as a private trust until such tims
as it is terminated..

Page 21




—— —_—

ANALYSIS OF PROPOSED LEGISLATIVE RULES
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ABSTRACT

This proposed rule sffectuatss the provisions of HB 2491,
passed during the 1$S5 Legislative session, which provided for
the establishment of Individual Medical Savings Accounts (IMSA).
IMSA's are trusts created for the purpose of paying certain
medical expenses of an individual &ér his or her dependents.
These trusts are afforded special trdatment in determining an
individual's West Virginia persopal income tax llablllty (See
WVC §il-21-12.)

The rule complies with the statutory requirement of setting
IMS2a standards and addressing the foellowing topics: (1)
definition of terms; (2) annual contribution minimums and
maximums; {(3) limitations upcn the individual's access to and use
of IMSA assets; (4) circumstances under which a benefit plan
consisting of IMSAs and an employer offered health plan or group
insurance peolicy may permit reduced contributions; (5) provisions
for reporting IMSA withdrawals to an insurer when the IMSA and a
group imngurance policy are combined in a benefit plan and; (6}
provisicons relating to the change or redesignation of an IMSA
trustee. In addition, the proposed rule clarifies the statutory
standards for IMSA trustéees and IMSA trust instruments. The rule
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also establishes standards for reporting and recoxrd keeping by
IMSA trustees to facilitate zuditing by the Tax Department.

The propcsed rule is new. The following is a section by
section synopsis of the provosed rule. Please note that an
appendix of incorporated federal statutes and regulations has
been added by the agency since the rule was filed with the
Secretary of State’'s office.

Secticon 1 is the standard general sectiocn, setting forth the
gcope, autheority, filing date and effective date of the proposed
rule. -

Secticon 2 is the definiticn section which contains basic
definitions for terms such as “child", "dependent" and
"individual medical savings account® {(IMSA). The only
significant definition is for “medical expensa”.

"Medical expense" means either a premium for group accident
and sickness insurance that is part of an IMSA benefit plan, or
an expense for servicésg that i1sg incurred or paild by an IMSA
holder and is within the definition cf "medical care" in
subkdivisicn 213(d) (1) (&) ¢f the Internal Revenue Code. As used
in this definition the term "expense for services" includes bcth
expenses for performance of services and for the purchase or use
of property (including drugs) that is used by or prescribed by
the service provider in connecticon _with provision cf sexvices.

However, "medical exXpense” does not include cosmetic surgery
as defined by subdivision 213{(4d) (3) (B} of the Internal Revenue
Code even 1f it meets the definition of '"medical carse" previously
referred to. Counsel has guestioned this excepticon as going
beyond the scope of the statutory limitation. The statute only
excludes cosmetic surgery as defined in the Internal Revenue
Code, by adding to the rule the further exclusion that such
surgery 1s excluded even 1f it meets the definiticn of medical
care goes beyond the Internal Revenuse Code definition which
states: " (B} Cosmetic surgery defined.--For purpcoses of this
paragraph, the term "cosmetic surgery" means any procedure which
is directed at improving the patient's appearance and does not
meaningfully premote the proper function c¢f the body or prevent
or treat illness or disease." Paragraph (A} explains that in
general cesmetic surgery is not included in "medical care® unless
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the "surgery or procedure. ig necessgary to ameliorate a deformity
arising from or directly related to a congenital abnormality, a
personal injury resulting from an accident or trauma, or
disfiguring disease;" Counsgel hiS‘nggested that the rule should
use the federal language or delete the additiocnal restrictions.

Other exceptions to the definition of "medical expense" are
(1) any expense described in subdivision 213(d) (1) (B) of the
Internal Revenue Code and (2) any expense, other than a premium
for group accident and sickness insurance that is offered as part
of an IMSA benefit plan that is descdribed in subdivision
213{d) (1) {¢) of the Internal Revenue Cocde. The agency wishes to
include the relevant federal regulations as an appendix to this
rule. L o e

Section 3 sets forth the requirements for an IMSA trust.
The IMSA must be a trust which is created and maintained in the
United States. It must be controlled by a written trust
instrument which meets the requirements of this rule including:
(1) trust to be used exclusively for payment of eligible medical
expenses; (2) the holder of the IMSA trust is the sole -
beneficiary of the trust and; (3) commingling of trust assets is
prohibited except in a common IMSA investment fund or common

trust fund.- : - e - L - -

This section alsc defines "common trust fund" and "common
IMSA investment fund' as those funds meeting the Internal Revenue

Serxvice (IRS) requirements.

Subsection 3.5 contains other-basic reguirements of the
trust. The holder's interest in the IMSA is ncnforfeitable,
alienable or assignable. Upon the death of the IMSA holder, the
assets of the trust, less the expenses of the trustee, are paid
to the personal representative of the holder. The trust is then
terminated. Counsel has suggested that this subsection bhe moved
to 3.4 or combined with 3.3 =0 that all of the basic requirements
are together for the sake of clarity.

The agency has discovered a potential problem with 3.5.c and
has requested a change in the language as follows:

“Upan the helder’s death, the trustee ghall transfer

all of the assets of the IMSA, less those used to pay

the trustee’s expenses pursuant to the trust
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instrument, under the residuary clause, if any, or the
holder's will or, 1if there is no regiduary clause or no
will, to the persons who wold succeed to the holder’s
intestate estate, and in such shares as said persons
would take of that estate.” _ . _ . . . B

This change in the language of subsection ¢ prevents the
personal represgentative from automatically being viewed as the
remainderman c¢f the IMSA trust, and prevents an IMSA from being
used as an extri teStameéntary devide.  The suggested change will
require. additional modifications to the rule that allow the IMSAa
holder to change the remainderman at will, provisions that
require certain formalities Zfor such changes, and preovisions
that regquire the trustee to_retain a record of such changes.

Section 4 sets forth the regquirements to bhe a trustee of an
IMSA trust. The Trustee must either be a bank as defined by the
IRS or be gualified as a non-bank trustee by the IRS. Thexe are
special regquirements for non-bank trustees in addition to the
IRS reguirements. The resources and materials used by the IMSA
Erustee may not differ materially from those utilized to
administer the Individual Retirement Account {(IRA) trust(s)
which he is trustee. If£ an IMSA trustee ceases to. be an IRA
frustee he may not changs any aspect ¢f his crganization or
operaticn that may reascnably be expected to rreclude his being
gualified as a non-bank IRA trustee under the IRS statute. A
person whe applies for IRS apprioval te be a non-bank IRA trustee
whose applicaticn is denied or revoked is presumed not to meet
the requirements of this section te be a non-bhank trustee for
IMSA trusts.

for

The trust instrument may provide for a change cf trustee as
long as it reguires the new trustee to meet the requirements of
this secticn.

Section 5 establishes the requirements for making
contributions to an IMSA. All ceontributions must be monetary
such as cash, check, or eslectrenic fund transfer, they can not
be in any other form of prcperty. The trust instrument may
limit the metheods utilized toc make contributicons. The amount of
contributions to an IMSA is the sum of all contributions made
during that yvear less all refufids of excess contributions made

that vear. o S LoDt Ll




Generally, contributions are .deemed to have been made when
the money contributed is actually received by the trustee. The
exceptions to this genreral rule are: (1) contributions made by
check are deemed to be made on the date received by the trustee
when the check is dated on or before the date received and the
check is cashed by the trustee within 15 days of receipt; and
(2} contributions made by electronic transfer are deemed to be
made on the date that the funds are credited by the bank to the
trustee account witcnout restriction. This rule does not place
maximum or minimum limits on contributions to an IMSA, however,
individual trust instrumeits may specify maximum or minimum
limits. - - -

The trust instrument must provide that an IMSA holder may
obtain a refund of exces$ contributions. To gualify for a
refund the trust balance must exceed $2,000.00. .The available
excess contributicon is determined by deducting any other refunds
made during the current year from the total contributions made
during the current year but prior to the reguest for refund.

The refund may be paid only to the holder by any generally
accepted payment method. Refunds must be in money and may not
be in any other form of property. =Refunds must be made within
30 days of the effective date of the holder's refund request.

The trust instrument may establish effective dates for 7
refund requests. “If effective ddtes are established there must .
be no fewer than 4 per year and no 2 dates may be separated by
more than 98 days. ' )

Section € provides the process for making withdrawals fzom
IMSA's. All transfers of IMSA assets by the trustee are
regarded as withdrawals except (1) transfer of IMSA assets for
investment purpcses; (2) payment of reasonable expenses or fees - _—
of the trustee; (3} a refund of excess contributions; and
transfer of assets pursuant td filing by the holder for
protection in bankruptcy. The trust instrument must provide for
withdrawals for the paiymént of medical expenses, withdrawals
after retirement, transfers to the personal representative
following the holder's death, and payment to the holder upcn
termination of the trust for any reason. The trust instrument
may allow withdrawals of assets not needed for medical expenses.
Only those withdrawals listed in this subsection may be made.




Withdrawals to pay medical expenses, withdrawals made after
retirement, or death, and withdrawals of amounts not needed o
pay medical expenses do not Tr¥igger the surtax established by
WVC §§33-15-20 and 33-16-15. The surtax appliss to all other
withdrawals as defi.._l in this section.

In corder to qualify as a withdrawal for the payment of
medical expenses all of the following ¢énditions must be met.
{1) The withdrawal must be to pay or to reimburse the holder for
paying incurred medical expenses as defined in this rule. {2)
The medical expenses were incurted to provide medical care to
the holder, child or dependent. {3) No one other than the
holder, the hclder's spouse, child or dependent iz legally
required to pay the medical expenses.

In order to qualify as a withdrawal after retirement the
following conditicns must be mef. (1) The helder must be
retired and be at least 59 ¥ vears of age. {2} The holder is
considered retired if he is emploved by himself or others an
average of 15 hours per week throughout the vear in which the
withdrawal is made. If the holder is employed by more than one
emplcoyer, the total time spent providing services for all
emplcyers may not exceed 15 hours per week. h

The trust instrument may provide for the holder to withdraw
a percentage of assets that are not needed to pay medical
expenses. Shculd this occur the fellowing conditiens must be
imposed: (1) only one such withdrawal per year and (2) the
withdrawal may not be more than $2,000.00 or 5% of the assets of
the IMSA at the time of the regquest, which ever is greater.

Section 7 covers the special provisicns for IMSA benefit
plans. If an IMSA i1g esgstablished as part of an IMSA benefit
plan the trust instrument may provide that a withdrawal will nct
be allowed if: ~ (1) the holder must meet an annual deductible
before receiving benefits under the group accident and sickness
policy or employér health benefit plan that is part of the IMSA
benefit plan; (2) the holder has not met the deductibkle at the
time the withdrawal is requested; (3) 'the reguested withdrawal
is not for the payment of either a premium for a group accident
or sickness policy that is part ©of the IMSA henefi:z plan, or
expenses that the holder is reguired to pay as part cf the
annual deductible; and (4) if the withdrawal were made the
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assets remaining in the IMSA would.be.less than the porticn of
the annual deductible remaining to be paid by the holder.

The trust instrument may provide for the IMSA trustee to
deliver to theé insurér oY the administrator, a written report
showing the date and amcunt of withdrawals for medical expenses
allcowed during the current year. The reports may be made
periodically or by request.

Policy or health benefit plan contract which are also part
of an IMSA plan shall be considered separate and distinct from
the trust instrument of an IMSA benefit plan for purposses of
determining coverage under the West Virginia Life and Health
Insurdrice Guaranty Assoclation Act (WVC §33-26A-1 &t seq.).

Segtion 8 contains the rollover provisions. A rollover
occurs when some or all of the assets of an IMSA are withdrawn
and, within 60 days, piut in another IMSA owned by the same
holder or the holder's spouse. If the rollover is incident to a
divorce the holder may contribute the assets to the IMSA cof a
former spouse. Any contribution in excess of the amcunt
withdrawn from the initial IMSA is considered a separate
contribution. - B -

The removal of assets from the initial IMSA is not regarded
ag a withdrawal for purpeses of this rule and is not subject to
any limitations or conditions imposed on withdrawals. Likewise,
the depcsit of rollover fiunds into the successor IMSA is not
regarded as a contribution for purposes of this rule and is not
gubject to any limitations or conditions imposed on
contributicrs.

Section 9 deals with the requirements of the trustee's
disclosure statement and annual report. At least 14 days prior
to establishing an IMSA the trustee. must provide the holder with
a written disclosure statement déscribing the terms and
administration of the trust as well as the federdl and state tax
consequences of utilizing an IMSA. _ The rule lists twelve areas
of information which must be covered in the disclosure . '
statement. The areas to be covered include identifying
information about the trustee; limitations on forfeiture,
assignment and alienaticon of .the holder’s interest in the trust;
the procedure for making contributions; procedure and types of
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allcwable withdrawals; conditions which precipitate transfers,
rollevers and termination of the trust; allowable fzes and
expenses, annual rerports; how to obtain additicnal information
about the trust; and the faderal tax conssguences of
participation in a IMSA frust. I£ the trust instrument states
any of the above information in clear nontechnical terms the
trustee may disclose that infermaticn by providing the trust
instrument. Any information not clearly stated in the trust
instrument must be supplied in a separate document. The holder
may waive the disclosure statement. The waiver must be in
writing and ke made within the time period the trustee is
regquired to provide the disclosure statement. Any change in
infocrmation contained in the disclesur¥e statement or which would
have been reguired in the statement if it had not been waived
must be provided tc the helder within 30 days cf the change.
The holder may alsc waive, in writing, notificaticn of changes.

The trust instrument must reguire the trustee to deliver to
the holder within 31 days of the end of the year a report
describing the activity of the IMSA during that year. The
report must cover eleven areas including information identifying
the heolder and the trustes; trust assets at the first day of the
vear; the date, amount and source of each contribution; the
date, amount and recipient of each withdrawal; the date, amcunt
and r-acipient of any transfers for reolleovezr; the interest or
earnings on trust assets; the date, amount and nature cf fees
and expenses charged by the trustee; and the trust assets at the
end of the vear. .

The trustee may mail or otherwise cause the annual report
to be timely delivered to the holder. The trust instruments may
require the holder to timely notifv the trustee of any changes
in the heolder’s mailing address. The trustee may mail the
report to the holders last known address without making any
further ingquiry. The trust Iinstrument must reguire the trustee
to provide the holder with additional copies of any annual
report in the trustee’s possession if regqussted to do so. The
trust instrument may allow the trustee to charge a reasonable
fee for providing the copies. The trust instrument must require
the trustee to retain copies of each annual report for as long
as the IMSA exists and for ten years thereafter. If the trustee
kncws of any pending administrafive or I2gdal action that
potentially concerns the transacticn described in any report the
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trustee must continue to retain the report.

Section 10 deals with decumentation of IMSA transactiocons.
Assets of the IMSA may be transferred 1f the requirements of the
rule are met or. pursuant to a court order. Documentation
required for withdrawals and transfers must be retained for at
least 10 years beyond the existence of the IMSA and longer if
any legal action is pending.

In order for a holder to make a withdrawal he must submit a
written, signed reguest._ The request must state the type and
amount of the withdrawal. Verification of the nature of the
request and the eligibility for payment may be reguired or the
holder’s clearly stated reguest may suffice. Counsel believes
this section to be confusing. On one hand it states that
verification is required but on the other hand the reguest
itgelf is sufficient. Organizaticnally, it may be better to
have the requirements for withdrawals in the same section asz the
other trust requirements. . . _ .

Subsection 10.4 contains the requirements for transferal of
assets of the trust upon the ‘holder’s death. This subsecticn
will have to be revised in light of the agency’s reguested
change in the language of subsection 3.5.c. -Counsel suggests
that the reguirements for the disbursal cf the trust assets upon

the death of the helder be put with the new language explaining
who is eligible to receive the furnds. . _

Subsection 10.5 provides that the trust ingtrument may
specify the documentation of other transfers that ate allowed by
this rule and for any needed verification of the reguest for
transfer by the trustee.

Section 11 provides that an IMSA will be disqualified if
the holder uses or attempts to.use the IMSA for the purpose of
borrowing money or obtaining credit. If disgualification occurs
the IMSA becomes a private trust until such time as it is
terminated. . Its tax status is changed accordingly.




AUTHORITY

Statutory authority: W.Va, Code, §33-15-20 (4}, which provides,
in part, as follows:

§33-15-20. Individual medical savings accounts;

definitions; ownership; trustees; regulations.

{(d) The insurance commissiocner shall promulgate legislative
rules pursuant to article three, chapter twenty-nine-a of this
code tc establish specific standards for individual medical
savings accounts and for plans in which a policy of insurance is
combined with self-insurance under an individual medical savings
account. Such standards shall be in addition te and in
accordance with the applicable laws of this state. .

Yes, please see the comments in subsection 2.8.

Iv. IS THE PROPOSED LEGISTATIVE RULE NECESSARY TO FULLY
ACCOMPLIRSE THE ORBJECTIVES OF THE STATUTE UNDER WHICH THE
EROPOSZED RULE WAS PROMULGATED?

Yes. o

10




VIII. QTHER.

Counsel has suggested technical modifications.
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West Vir ginia Legislature GEGRETART
Legisiative Rule-Making Review Committee

Rocm MBf7-State Capitol
Charlastcn, West Virginia 25305
(30¢) 3474340

Sepater Mike Reoss, Co—Chair Debra A. Grakham, Counsel
Delegate Vicki Douglas, Co—Chair . Jee Altirzer, Associate Counsel
Narie Nickersen, Admr. Asgigstant

December 15, 1955

NOTICE CF ACTICON TAREN BY LEGISLATIVE RULE-MAKING REVIEW CCOMMITTEE

TC: Ken Eechler, Secretary cf State, State Register
TC: Mr. Timethy Hrynick

Insurance Commission

Legal Divisicn

P. O. Box E0B40

Charlesten, WV 25305
FROM: Legislative Rule-Making Review Committee
PROFOSED RULE: Individual Medical Savings Accounts

The Legislative Rule-Making Review committee receommends that the West Virginia

Legislature:
1. Authorize the agency to promulgate part of the Legislative Rule

(a) as originally filed

(h) as modified by the agency =
2. Autherize the agency to promulgate part of the Legislative rule;

a statement of reasons for such recommendation is attached.

3. JAutherize the agency to premulgate the Legislative rule with
certain amendments; amendments and a statement of reasons for-
such recommendation is attached

4. Autherize the agency teo promilgate the Legislative rule as
modified with certain amendments; amendments and a statement
of reasons for such recomuendation is attached.

5. Recommends that the rule be withdrawn; a statement of reason
for such recommendation is attached.

Pursuant te Code 28A~-3-11{c), this nctice has been filed in the State
Register and with the agency proposing the rule.
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as follows: A

o ne CRET

3i1l-Ins, Individual . (By Delegate(s) Douglas, Hunt, Compton,

- . —=-- - .. .— ... Faircloth, Linch and Riggs)

[Introduced March 3, 1997; referred to the
Committee on Banking and Insurance then the

- Judiciary.]

A BILL *o  amend.and reenact secticn. thres, arzicle seven,
ur of the cade cof West Virginia, one
thousand nine hundred.:thirzcy-one, as amandad, relating
Lo . adthorizing . the insurance commissioner to
promulgate a lsgislative rule relating. te individuzl
‘tiedical savings accounts.
Be it enacted by the Legislature of West Virginia:
Trhat section three, article seven, chapter sixity-four
0f the.code of West Virgirnia, one thousand rnine hundred
“hiriy-one, z2s amended, b2 amended and reenacted, to read

ARTICLE 7. AUTHORIZATION FOR DEPARTMENT OF TAX AND REVENUE
TO PROMULGATE LEGISLATIVE RULLS.

§64-7-3. " "Insurance commissioner. .._ .

\\\{"n




10

11

12

13

14

15

16

17

18

1s

20

21

22

23

-

{2} The legislative =wirres xule [lled in the state

reglster on the fwWenty-sevenith day of July, one thovsand

e}
b
[

ne hundred ninety-five, authorized unisr the authority of
secticon nine, zrticle seven, chapter thirty~three of this
code, modlified by the insurance commissioner to meet the

chjections of the legislative rulg-making review committee

and refiled in the states register on the twenty-seventh

cday of November,. oré thousznd nine’ hundred ninety-ITive,
relating tec the insurance commissioner (actuarial opinion
and memprandym rule, 114 CSR 41), =re is zuthorized.

{(n} The legislative rTeoI=e rale filed in the state
register on the twenty-seventhVdag”qii;uly{ ohehﬁhousand
nine hundred nineiyv-five, authori;ed under the authority of
section ten, article two, chapter thirty-three of this
code, modified by the insurance -ccommissionsar to meet the
objecticns of the legislative. rule-making revigw cormmittee

and refiled in theée state ¥&g

|

Ster on the twentvy-seventh day
of MNovemper, cne thousand nine hundred ninety-five,
relating to the insurance commissiorer (examiners'
compensation, gqualifications and clagsification, 114 CSR
15y, =re 1s authorized.

{c) The liegisiative =utes rule filed in the state

register on the twenty-eighth day of July, one thousand
g - LMY e L
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tne opiections I the legislative rule-making review

il

committes. and refiled

in the state "~‘ster on the

twenty-seventh day of hovember, one tnou;;nd ning hundred

ninety-five, relating to the insurance commissioner (exXCess

secticn ten, article Lwo, cheptier thirt bnree cf %This

¥ .£he. insurance commissioner to ,-’F},e_eF the
committee
ng state reglistex on tne Twenty- ;eveptn day
ne thousand nine hundred ninety-five,

the _insurance conm sslone“ (continuing

educatiorn for Insurance agents, 114 CSR 42}, =re 1is

. The legislative rures rule filed in tThe state

register- on  the GLwenity-eighth day o7 July, ons thousand
nine hundred ninety~five, authorized under the zuthority of

section ning,_article seven, chapter thirty-thrse cof this
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code, modifisd %y the insurance commissicrsr £o mest the
chiections of the legiglative rule-making review gommitise
and refiled in the state register on the ‘wenty-seventh
day of November, one thousand nine hundres ninety-£five,
ralating %0 tﬁe instUrance  ¢ommissigner 7 {recognizing
LUEe It determining reserve liability
for annuities, 114 TSR 4L}, =r= 1s auvthorized.

{£) The legislative rﬁ%esf;gl@ Filed in the state
regisier on the twenty-sighth day of‘July, one thousand
nine hundred ninety~fiwve, authorized under the authority of
section thirty-one-c, article six, chapter thirty-three of
this code, modified by the insurance commissioner Lo meet
the <bjections of the legislative rule-making review

committee and refiled in. . the_ state register on the

twenty-seventh davy of November, one thousand nine hundred

ninety=-five, relating td  the. insyrance commissiconer
(substandard risk mcter vehicle insurance notice

requirements, 114 TSR 37), =r= 1s authorized.

¢

{g} The legislative xres rule filed in the state

register on the twenty-elghth day of July, one thousand

nine hundred ninety-Ilve, zutheorlzed under 02 zuthor

[N

ty of
gection nine, arificle seven, chapter thiriy-three of tLhis

code, modified by the insurance cormmissioner to meet the
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five rule-maxing review commitiee

and rgfiled in _the stafe reglster on the tweniy- seventb

day ¢f November, one thousand nine hundrec ninety-Iive,
g A AN AL . I

relating to the insurance commissioner (minimum reserve

standards.” for . ipndividual end group hea-th insurance

register on the thirty-first day of July, one thcusand nine
nundred ninety~five, authorized under the authority of

section .. tweniy, artficle Ifwenty-Tfive-a, ch=o_er tqlrzy—

three of This code, mpodified by the insurance vomn.cgwoncr

to . meeb .rfhe okjegticms of the Zlegisiative rule-making

review gommilfees and refiled in The state rzglisier on the
twentv-seventh day of November, one thousand nine hundred
, rélazing to.the insturance commissioner- (filing

procecures for health malinfenzance. orga“¢hatlo;s, 114 CsR

{1} The legislative =ules zule filed in the staie

register on the thirty-first day of July, cne thousand nine

hundred ninety-Iilve, authgrized under e autheority of

sectlon twenty, article twenty-Iive~a, chapter thirty-three

of tHI§ code, modified by fthe insurance ccmmissioner tc

: L BRI e
slative rule-making review

un




% .
1 commitiee and refiled in the state register on the twenty-

2 seventh dayv of November, one thouscnd nine “hundred

3 ninetv-five, relating to the insurance comuissioner thealth

4 maintenance crganizations, 114 TSR &3}, #F& igauthorized.

ivre T

15 autheri

16

17 NOTE: The purpcse of this Pill Is to zuthorize the
18 TInsurance Commissicner to promulgate a leglslative rule
relating to Individual Medical Savings Accounts.

indicate languag®——that would be
resénit law, and underscoring indicatses

£
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Senate Bill No. 185

(By Senator(s) Ross, Anderson, Macnaughtan,
Boley and Buckalew)

[Introduced March 3, 1997; referred to the
Committee on Banking and Insurance; and then to
the Committee on the Judiciary.]

A RBRILL to amend and reenact seciion three, article seven,
chapter sixty~four of the code of Wes:t Virginla, one
thousand nine hundred thirty-one, as amended, relating
to authorizing the irnsurance commissioner to
cromulgate a legislative rule relating to individual
redical savings accounts.

Be it enacted by the Legislature of West Virginia:

Triat section thres, zarticle seven, chnzpter sixtv-four
of the code of West Virginia, one thousand =nilne hundred
thirty-one, as amendsd, be zamended and reenacted, to read
as follows:

ARTICLE 7. AUTHORIZATION FOR DEPARTMENT CF TAX AND REVENUE
. TO PROMULGATE LEGISLATIVE RUT.ES.

§64-7-3. Insurance commissicner.

/14~y
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fa) The legislative =»=Zfes rule filed in the state
register on the twenty-seventh day of JSuly, one thousand
nine hundred nirety-five, atvihorized under the suthority of
section nine, ariticle seven, chapter.:hlrty-three of this
ccde, mcdified by the insurance commissicner to meab the
objections of the legislative rule-making review commitiee
and refiled In the state register on the twenty-seventh
day o¢f November, one thousand nine hundred ninety-five,
relating Lo the insurance commissiogner f(agfuvarial opinion
and memorandum rule, 114 CSR 41}, =re is authorized.

{p) The legisiative =suies rule filed in the sizte
ragister on the twenty-seventh day of July, one thousand
nlne hundred nirety-Iive, zuthorized under the authority of
secticn ten, article two, chapter thirtv-three of this
ccde, modified by the insurance commissioner to meet the
objections of the legislative rule-making review committee
ard refiled in the state register ¢n the twenty-seventh day
of November, one thousand nine hundred ninety-five,
relating to the insurance commissioner (examiners’
compensation, qualifications and classification, 114 CSR
13), ==e is authorized. i )

{c) The legislative +wuies rule filed in the state

register on %Lhe twentv-elighth day of July, o<ne thousand
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yine hundred ninety-Ifive, authorized under Lhe authority of
section eleven, article twelve; chapter thirty-three of
thls code, modified bv the insurance cecnmissiocner Lo meel
the objections of the legislative rule-making review
&cmmittee and refiled in the state register on the
tWwenty-seventh day 55 Novemref; bne'thousand nine hundred
ninsty-five, relating to the insurance ccmnissicner (excess
line brokers, 114 CSR 20}, =re is a*tﬁorized.

{d) The legislétive rores rule filed in the state
regiscer on the twentv—eighth day of July, one thousand

-

nine hundred ninety-five, authorized under the authority of

section ten, article two, chapter thirty-three of this

code, modified by the insurance commissicner Lc meet the

s

ochiecticns of thg legislative rule-mgkiﬁg raview committes
and reifiled ;n the state register on the twenty-seventh day
of November, one thousand nine hundred ninetv-Iive,
relating To ;de insurance commlissionsr {continuing
educaticn for Insurance agents, 114
avthorized.

{2} The legislative rules ru! filed in the state

register on the twenty-eighth dZay of July, one thousand

.nine hundred ninety-five, authorized urider the authority of
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sectlion nine, article seven, ch
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code, modified by the insurance commissioner Lo reeb the
objections ¢of the legislative rule-making reoview committese
and refiled in ine state register cn the twenty-seventh
day of November, one thousard nine hundred ninety-five,
relating tc the 1insurance <commlssicner lrecognizing
mortality tables for use ih determining reserve liability
for annuities, 114 CSR 45), =re 1s authorized.

(£} The legislative rutes rule filed in fthe state

register on the twenty-eighth day of July, one thousand

4

nine hundred ninety-five, authorized under the authority o

H

section thirty-one-g, article six, chapter thirty-three ¢

[

rnis code, modified »y the insurance commissioner to meet
the objections of the legislative rule-making review
committee and rafiled in the state register on the
twenty-seventh day of November, one thousand niné hundred
ninetv-five, relating to the @ Insurance Commissioner
(substandard risk. moteor vehicie insurance notice
reguirements, 114 CSR 37}, === is authorized. -

{g) The legislative wuxres rule filed in the state
register on the twenty-eighth day of July, cone thousand
nine hundred ninetv-five, authorized under the authority of
section nine, article seven, chapter thirty-three of this

code, nmodified by the insurihce coimissibner Lo meet the
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chijections of the legislative rule-making roview committee
arnd refiled In the state register o¢n the tweniy-seventh

day oI November, one thousand nine hundred ninety-five,

relating to the insurance commissioner {rinimum reserv

standards for individual and group heazlth insurance

contracts, 114 C8SR 44}, =se= is authorized.

{h) The legislative wo-es rule fiised in the state

1

regisfer cn the thirty-first day of July, cne thousand nine

)

hundred ninety-five, authorized under the

Hy

cthority ¢

)

on twenty, article twanty-five-z, chapter thirty-

j N

sact
three of this code, modiflied by the insurznce commissiconer
o meet the cobjections of the legislative rule-makin
review commifies and reiiled in the stats register con the
twenty-sevenin day of Novembar, one thousand nine hundread
ninety-five, relating fc the insurance commissioner (fili
procedures for health maintenance organizetions, 114 CSR
46), #2re 1s authorized.

(i) The legislative rores rule filed in the state

register on the thirty-firs: day of July, one thousand nine

= -a Py i

.

hundred ninety-five, authorized under th= authority o
sectidn Twenty, article twenty-five-a, chapier thirty-three

this cocde, modified by the insurarze commissicner o

(o]

~
~

meet the cobjections of the legislative rule-making review

Ln




10
11
iz
i3
14
15
le
17
13
19
20
21

22
23

ccmmitiee and refiled in the state regisier on the twenty-

l
!

seventh day c¢I lovember, one

et

hqusandﬂ nine hundred

ninsty-£ive, relating to the igsgrance ccmmigsioner (health

maintenance organizaticns, 114 C3R 43), =x= is autherized.

NOTE: The purpose of this bill is tc authorize the
Insurance Commissiocner to promulgate z legislative rule
relating to Individual Medicagl Savings Acceunts.

Strike-chroughs indicate language that would be
stricken from the present law, and underscoring indicates
new. languags that would be added.
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February, one thousand nine hundred ninety-seven,
relating to the tax division (chariiable raffles, 110 CSR
37), is authorized.

§64-7-3. Insurance commissioner.
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(a) The legislative rule filed in the state register on the
second day of July, one thousand nine hundred ninety-six,
authorized under the authority of secticn ten, article two,
chapter thirty-three of this code, modified by the insur-
ance commissioner to meet the objections of the legislative
rule-making review committee and refiled in the state
register on the twentieth day of February, one thousand
nine hundred ninetv-seven, relaiing to the insurance
commissicner (immedicare supplement insurance, 114 CSR
24), is authorized.

(b} The legislative rule filed in the state register on the
twentieth day of August, one thousand nine hundred
ninety-six, authorized under the authority of section
fifteen, article four, chapter thirty-three of this code,
modified by the insurance commissioner tc meet the
objections of the legislative rule-making review commiitee
and refiled in the state register on the thirtieth day of
January, one thousand nine hundred ninety-seven, relat-
ing to the insurance commissicner (life and health reinsur-
ance agreements, 114 CSR 48), is authcrized.

(c) The legislative rule filed in the state register on the
twenty-ninth day of August, one thousand nine hundred
ninety-six, authorized under the authority of section
twenty, article fifteen, chapter thirty-three of this code,
modified by the insurance commissioner to meet the
objections of the legislative rule-making review committee
and refiled in the state register on the thirty-first day of
January, one thousand nine hundred ninety-seven, relat-
ing to the insurance commissioner (individual medical

savings accounts, 114 CS,R,W-,’%T,), 1s disapproved and is not

authorized for promulgation.

(d) The legislative rule filed in the state register on the
twentieth day of August, one thousand nine hundred
ninety-six, authorized under the authority of section ten,
article two, chapter thirtv-three of this code, modified by




