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Ms. Judy Cooper, Director
Administrative Law Division
Office of the Secretary of State
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Charleston, West Virginia 25305 - -
Dear Ms, Cooper:
Enclosed please find for filing one (1) copy of the following:

(1) Notice of Agency Approval of a Proposed Rule and Filing with the
Legislative Rule-Making Review Committee;

(2) Consent to Proposed Rule:

(3) Fiscal Note;

(4 Brief Summary of the Ruie;

(3) Statement of Circumstances;

(6) Legislative Rule-Making Review Committee Questionnaire; and

(N The agency-approved rule entitled “Individual Medical Savings
Accounts,” (Series 47).

Please contact me if further information is required.
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TH/avn ;
Enclosures Associate Counsel
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Offices of the Insurance Commissioner

Legal Division

GASTON CAPERTON HANLEY C. CLARK
Governor
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CONSENT TO PROPOSAL QF RULE

To Whom It May Concern:

Pursuant to West Virginia Cocde § S5F-2-2(a) (12), the
undersigned hereby grants consent to the proposal of the
following rule proposed by the Insurance Commissicner of the

relating o

State of West Virginid: Title 1i4, Series 247,
Individual Medical Savings Accounts.,

Signed this 31lst day of Mav

s H. Paige, ITI
retary ¢f Tax and Revenue

P.O. Box 50540 "We are an Equal Qpportunity Employer” Telephone {(304) HS_ES-O%DI
Charleston, West Virginia 25305-0540 Facsimile (304) 338-0412




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: " Imdividual Medical Savings Accounts

Title 114, Series 47

Type of _Rule: X Legislative | Interpretive ~ Procedural
Agency: Insurance Commissioner
Address: Post Cffice Box 503540

1124 Smith Street, Greenbrooke Building
Charleston, West Virginia 25305-0540

1. ffect of Proposed Rule
ANNUAL FISCAL YEAR
Incraase Decrease Current Thereafter
ZSTIMATED TOTAL
COST - 5 None
PERSONAL SERVICES None™
CURRENT EXPINSE Neone
REPAIRS AND .
ATTERNATIONS None
EQUIPMENT ' None
QTEER None
2. Explanation of above estimates:

This rule establishes specific standards for individual
medical savings accountsg, as required by W. Va. Code

§ 33-15-20 and 33-15-15. The rule does not itself authorize
such accounts or significantly expand or limit their
availakility. Consequently, the rule has no significant
fiscal impact over that of the aforementioned code sections
themselves.

Objactives ©f these rules:
he objective of this rule is to establish specific

standards for individual medical savings accounts as
required by W. Va, Code §§ 33-15-20(d) and 33-16-15{(d).




Rule Title: Individual Medical Savings Accounts

Date:

Title 114, Series 47

Explanation of COverall EZEconcomic Impact of Proposed Rule.

A.

Eccncomic Impact con State Government.

None. Ses answer to Question 2.

Economic Impact on Political Subdiwvisions; Specific
Industries; Specific groups of Citizens.

None. See answer to Question 2.

Economic Impact on Citizens/Public at Large.

None. ‘See answer to Question 2.

5/30]a¢

Signature of Agency Head or Authorized Representative




Insurance Commissioner
Legislative Rule _
Title 114, Series 47

INDIVIDUAL MEDICAL SAVINGS ACCOUNTS

Title 114, Series 47

BRIEF SUMMARY OF RULE

On March 11, the West Virginia Legisiature passed H.B. 2491,
which inter alia added §§ 33-15-20 and 33-16-15 to the West
Virginia Code. Both of the aforementioned section provided for
the establishment of Individual Medical Savings Accounts (IMSAs).
These IMSAs are trusts created for the purpose of paying certain
medical expenses of an individual or the individual’s children or
dependents. By virtue of amendments to sections of the Code
located within Article 21, Chapter 11 cf the Cocde, contributions
to or withdrawals from an IMSA are accorded special treatment
when determining the individual’s West Virginia Perscnal Income
Tax (PIT) liabilicy.

Both W. Va. Code § 23-15-20(d) and W. Va. Code § 33-16-15(d)
require the Insurance Commissioner to establish by legislative
rule specific standards for IMSAs. The aforementioned
subsections contemplate that the legislative rule(s) will
comprise, at minimum, the following topics. (1) definition of -
terms; (2) annual contribution minimums; {(3) annual contribution
maximums; (4) limitations upon the individual’s access to and use
of IMSA assets; (5) circumstances under which a benefit plan
consisting of IMSAs and an emplover-offered health plan or group

insurance policy may permit reduced contributions; (8) provisions
£6r repoTEing IMSA withdrawals to an insurer when the IMSA and a
group insurance policy are combined in a benefit plan; (7)

provisions relating to the changes or redesignation cf an IMSA
trustee. The list of teopics provided by statute is expressly
nonexhaustive. R

This rule addresses the topics set forth above and in the
aforementicned subsections, as well as establishing standards
(or; more accurately, clarifying statutory standards) for IMSA
trustees and IMSA trust instruments. Additiocnally, the ruls
establishes standards for reporting and record keeping by IMSA
trustees which facilitate PIT auditing by state tax authorities.
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INDIVIDUAL MEDICAL SAVINGS ACCOUNTS

Ticle 114, Series 47

STATEMENT OF CIRCUMSTANCES

O March 11, the West Virginia Legislature passed H.B. 2491,
which inter alia added §8 33-15-20 and 33-16-15 to the West
Virginia Code. Both of the aforementioned section provided for
the establishment of Individual Medical Savings Accounts (IMSAs).
These IMSAs are trusts created for the purpose of paying certain
medical expenses of an individual or the individual’s children or.
dependents. - ' ' I - .

3cth W. Va. Code § 33-15-20(d4) and W. Va. Code § 33-16-15(d)
require the Insurance Commissicner to establish by legislative
rule specific standards for IMSAs. This legislative rule will
comprise, at minimum, the following topics. (1} definition of
rerms; (2) annual contribution minimums; (3) annual contribution
maximums; (4) limitations upon the individual’s access tc and use
of IMSA assets; (5) circumstances under which a benefit plan
consisting of IMSAs and an employer-offered health plan or group
insurance policy may permit reduced contributions; (6) provisions
for reporting IMSA withdrawals to an insurer when the IMSA and a
group insurance policy are combined in a benefit plan; (7)
provisions relating to the change or redesignation of an IMSA
trustee. - : . - - - :

This rule addresses the topics set forth above and in the
aforementioned subsections, as well as establishing standards for
IMSA trustees and IMSA trust instruments. Additionally, the rule
establishes standards for reporting and record keeping by IMSA
trustees which facilitate West Virginia Persconal Income Tax
auditing by state tax authorities.




TO:

FROM:

DATE:

47)

"LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
OFFICE OF TEE INSURANCE COMMISSIONER

August 2%, 1996 =

LEGISLATIVE RULE TITLE: INDIVIDUAL MEDICAL SAVINGS ACCQUNTS (Sexies

Auchorizing statute(s) citatiop W.Va, Code §§ 23-15-20(48) and

33-16-35 (4)

a. Date filec in State Registelr with Notice of Hearing:
Maw 33, 1996 _ '*

. What other notice, including advertising, did you give of
the hearing? = _ : -
None

a. Date of hearing(s): ____Comment period ended on
Julty 1, 1996

d. Attach list of persons who appearec at hearing, comments
received, amendments, reascns for amendments.
Attached No comments received XX

e. Date you filed. in 'State Register the agency approvad

23]

proposed Legislative Rule Iollowing public hearing: (e
exact)

Aycust 29, 1996

" Name and phone number of agency person to scntact for

additiconal information:




Timothv Hxvnick

Agsociate Counsel

(304) 558-0403

If The sfLatute under which you promulgated the gubmitted rules
reguires certain findings and determinatiocns to be made as a

condition precedent to -their promulgation:

a.

Give the date-upon which you filed in the 3State Register
a notice of the time znd place of a hearing for the
taking of evidence and =a general descrivtion of the
issues to be decided. _

Not spplicable

Date of hearing: Not applicable

On~. what date did you file in the State Register the
findings and determinations reguired together with the
raeggons therefor?

Not applicable

Attach findings and determinations and reasocons:

Attached Not applicsble




Attachment ©o Question 2 (4]

There were no comments received on this rule.

chis. The changes thatc
being made to _thi

this rule were minor stylistic
corrections resulting from this agency’s own review.

changes




Section

§8114-47-5.

8114-47-5.

8114-47-7.

§114-47-8.

§114-47-9.

§i14-47-10.

§112-4£7-11.

“8pecilal Provisgions

114C3R47
LEGISLATIVE RULES
INSURANCE COMMISSIONER .

SERIES 47
INDIVIDUAL MEDICAL SAVINGS ACCOUNTS

Gansral.

Definitions.

IMSA Trusts.

Trustees.

Contributions. T =
Withdrawals.

for IMSA Beneiit Plans.

_Rollevers.

Trustee's Disclosure Statement and Annual Report.
Documentation of IMSA Transactions..

Discualification.




FILED
TITLE 114 b bm
LEQISLATIVE RULES

INSURANCE COMMISSICNER N TRAR 03 756

SERIES 47 : FoE OF WEST Vi
INDIVIDUAL MEDICAL SAVINGS ACCOUNTS — SECRETAR

§l14-47-1. General, - _

1.7. Scope.”=- This rule applies to all persons who are
trustees or. heneficiaries_of Individual Medical Savings Accounts
established pursuant to W. Va. Code §33-15-20 oxr W. Va. Code §33-

16-15. - - - . -

1.2. Authority. -- W. Va. Code §33-15-20{d} and W. Va. Code
§33-16-20(4) . - - '

1.3. Filing Date. . -—- _— - e - -
1.4, Bffective Date. --
§114-47-2. - Dbefinitions.

2.1. “Child” of an IMSA holder means. a natural or adopted
child of the nolder or of the holder’s sgspouse, to whom the holder
or the holder’s spouse owes a duty of support under West Virginia

law.

2.2. “Dependent” of an IMSA holder means the holder’s spouse
or any individual who is a dependent of the holder under section
512 of the Internal Revenue Code. | LT _.

2.3. “Holdexr” of.an IMSA or “IMSA holderY means an _
individual who is a resident of this state and the beneficiary of

an IMSA. - - = o

2.4. “IMSA benrnefit plan” means the combination of a group
accident and sickness policy afid IMSAS, or cof an employsxr health
benefit ©lan and IMSAsg, that is established and maintained

pursuant to W. Va. Code §33-16-15{a).. .

2.5. “Irdividual Medical Savings Account” oxr “IMSA"” means a
trust established and maintailned pursuant to W. Va. Code §332-15- -
20 or W. Va. Code 833-15-15.. v




Insurance Commissioner
Legislative Rule
Title 114, Series 47

2.6. “IRA trust” meansg an Individual Retirement Account
trust established pursuant to section 408 of . the Internal Revenue

Code. - . - _

2.7._"Internal Revenue Code’ means the Internal Revenue Code

of 1988, as amended. - — T - -

2.8. “Medical expenss” means either a premium f£or group
accidant and_sickné@ss insurance that is part of an IMSA banefit
plan, or an expense for ser1ces tna; is E;qgrrea or paid by an
IMSA holder and is Zor . _services that f&ll.within the definiticn
o “medical care” contaﬂped,WLth_n subd1w151on 213 (d) (1) {(a) of

the Intermnal Revenus Code, - T B ) ]

a. For purposes of this definition, “an expense Ior
services” includes both expenses for the performance of services
and expenses foF the purchase or use of property (including, but
not limited 8, drugs) that either is. used by the service . S
provider “in the couxse of peTLc?mlng the services, or is
prescribed by the service provider for uge in COﬂnECLlOD with the

services. . Expenses for the purchase or use of property that is
not used in connection with services that constitute “medical
expenses” are.not themselves "medical expenses.

b. Notwithstanding any other provision of this rule,
“medical expense”’ does not include:

1. any expense for cosmetic surgery, as defined
in subdivision 212(4) (9) (B) of the Internal Revenue Code, even 1%
the expense falls wi th1n the defirition of “medical care”
contaimed within subdﬂwis‘on 213(&)(1J(A)49£ the Intermal Revenus -

Code; Nehkally . - ==L - - - - -

2. any expense described in subdivisiocn -
213 {4} (1) (B) ©of the Interhal Eeverude Tode; o

3. Any expense, other than a premium for group
accident. and sicdkness insurande ‘that is offered as part of an

Page 2
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TMSA benefit plan, that is deBScribed in subdivision-213(d) (1) (C)
of the Interndl Revenue Ccde.

2.9. “VYear” means a calendar vear.
§114-47-3. IMSA Trusts.
3.1. Trust and written instrument recuired. -- An IMSA must

be a trist that is created and maintained in the United Scates.
The trust must be Governed by a written frust instrument that
satisfiies all of the vecul:ements for such. instruments
established in this rule.

3.2. Purpose of trust. -- The exclusive purpcse of an IMSA
shall be to pay medical expenses that have been incurred for the
care of the holder. oxr for the care of an individual who was a
child or dependent &f th& holder at the time that the care was
rendered. : o T P

3.3. Holder as beneficiarxy. -- The holder of an IMSA shall
e the beneficiary of the trust. A holder’s spouse, cqlldren ox
dependents may not be beneficiaries of the holder’s IMSA
notwithstanding that the holder may utilize the tFlst to .pay
their medical expenses.. Except as otherwise expressly provided
in thig rule, the trust instrument shall clearly identify the
holder as the scle benefleciaxy of the trust. :

3.4. Commingling of assets prohibited. -- Contributions to
an IMSE shall not be commingled with other property except in a
common IMSA investment fund or a common trust fund. For Hurposes
of thig subsection: ._ : . - - Sl

a. weommon trust fund” means a common trust fund, as
defined in section 584 of the Internal Revenue Code, that
satisfies all Fegquiremsnts impdsed. upon such funds by that
section and the regulatidns promulgated thereunder; and

b. Meoommon IMSA invesgtment fund” means  a group Lrust
that is created for the purpose of providing a satisfactory

Fage 3
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diversification of investmants or a reducticon of administrative
expenses for the individual participating trusts. ALl of the’
individual participating txusts must be IMSAs. A common IMSA
invegtment fund must satisfy the reguirements established for
commen investment funds in the regulaticons under sacticen 408 of
the Internal Revenue Code, and specifically the reguirements in
26 CFR § 1.408-2(e) (5) (vi) and (vii), except that:

1. rnc tanding the reguirements contained in
26 CFR § 1.408-2(e) (5} ), a copy of the written agreement
governing a common IMSA investiment fund need be made available,
upon reguest, only to Lbe trustees and 1olde*s of the. -
particivating IMSAs; and )

2. financial réports oprepared purgtant to z& CFR §
1.408-2(e) (5)_(vi) (D) need be transmitted and certified only to._
the trustees of the participating IMSAs.

3.5. Basic terms. -- In addition to such other terms as ars
required by this ?ul an IMSA trust instrument must provide as
follows. : T - = = ) -

a. The holder’s interest in the IMSA shall be.
nonforfeitable. . T TTT Tt

. ExXcépt ag provided in this rule, the holder’s
intaerest in the IMSA shall not be alienable or assignable. .

. Upcn the death of the IMSA holder, the trustes
shall distribute all of the assets of the IMSA, less those used
to pay the trustee's expenses pursuant to the trust instrument,
to the personal representative of the holder, and the trust then
shall terminate.

§114-47-4. Trustees.

1. Eligibility. -+ To serve as the trustee of an IMSA
Trust, a person must: C - -

el
W
i
U]
1




Insurance Commisgioner
Legislative Rule
Title 114, Series 47

a. be a bank as defined in secticon 408(n) of the
internal Revenue Codg arid the regulations thereunder, or -

b. at the time the IMSA is established, be the
trustce=z of ard IRA trust, and have qualified as a non-bank Lrustee.
of that trust as required by the regulations Dvomulcapea under
section 408 of the Internal Revenue Code.

4.2. Special reguirements for non-bank trustees. -- The
following recuirements apply to perscons that are eligible to
gerve as IMSA trustees under subdivision b of subsection 4.1 of

this rules. L

a. ~The resources and procedures utilized by the

—

person to administer an IMSA may not differ materially from the

resources and procedures utilized by the person to administer the
IRA trust(s) of which it is trustes.

b. A person that ceases to be the trustee o IRA -
trusts may not change its personnel, procedures, holdings, or an
other aspect of its organization or operation, in a way that is
reagsonably likely to preclude the person from being gualified as
the non-bank trustee.of an TRA trust under section 408 of the

Internal Revenue Code. - e e

c. A notice of.disapproval issued by the Commissioner
of Intér@gl Revenue in response to an application by the person
to serve as an IRA trustee, or the reveocation Ly the Commissioner
of Internal Revenue of any notice of approval to serve as an IRa

trustee that earlier had besen received by the person shall give
rige to a presumption that the person does not satisiy the
requirements established by this subsection.

4.3. Change of trustee. -- The trust instrument may provide
for a Cbange of tqutees so_ionc as & it requlves Lha; uhe new

==

this section. : = I _ -
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§114-47-5. Contributions.

5.1 Form and amountc. -- The trust instrument nust provide
that contributions to an IMSA shall consist of meoney and may not
comprise any other form of property. Contributions need not be
made in cash, and instead may be made using any generally
accepted payment methed including, but net limited te, checks and
electronic fund transfers. The trust instrument, however, mav
limit the methods that may be utilized to make contributions. The
amount of the contributions made to an IMSA for a particular year
shall be the_sum of all contributions made during that year less
all refufids of excess cohtributidn made for that vear,

made when the money contributed actually is received by the
trustee. Notwithstanding this general rule:

5.2. Timing. ~-°1In general, contributions shall ke deemed .

a. contributions made by check are deemed to be made
on the date that the check actually i1s received by the trustee if
the date cf the check. is ' ihat date or an earlier date, and the
check actually is cashed by the trustee within fifteen (15) davs
of receipt; and

b. contributions made through an electronic transfer
to a bank acfount that is_maintained by the trustee for such
contributions are deemed tc ke made on ate that the
institution maintaining the account c the amount of the

i

r
contribution . te the account without rest

3.3, Maximum and minimum contributions. -- Ne limits on
contributions. to an IMSA are established by this rule. The
trust instrument, however, may specify a maximum and/or minimum
annual contributicn. : - R

5.4. Refund of excess contribution. -- The trust instrument

must provide that an IMSA holder way obtain a refund of eXless
contribution in accordance with this subsection.

Page &
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a. The amount of_the refund may not exceed ths
avallable excess contribution. The available excess contribution
is the amount by which the sum of the contributions that have
been made to the IMSA during the current yvear and on or before
the effective date of the request at issue, less all other
refunds of excess contributions for the current vear that have
bean reguested on or before that effective date, excesds two
thousand dollaxrs ($2,000).

b. Raefunds may be pald only td the heolder, and may be
vaid by any generally acgcepted payment method. _The trust
instrument may limit the methods that may be utilized Lo pay
refurids. Refunds must ke in money and may not comprise any cther
form of property. T - o

¢.. The trustee must pay a refund within thirty (30}
davs of £he effective date of the holder’s request for the
rafund. Notwithstanding the date ¢f this payment, & refund is _
regarded as a rezund _for the vear that contains the effeactive

date of the refund . reguest. L o

d. . The trust instrument may establish effective dates
for refund requests. If effective dates are estaklished, a
holder’s writtem request 18 deemed T0 be made on the first such
date following the receipt ¢ the reguest by the trustee. If
affective cates are not established, a reguest is made when
actually received by the trustee. If effective dates are
establicshed by the trust instrument, there must be no fewer than
four such dates per vear, and no two dates. nmay bes separated by
more than ninetyv-eight (58) davs. '

§114-47-6. Withdrawals.

6§.1. Withdrawal defined. -- Except as ctherwise vrovided in
this section, any transfer of IMSA assets by the trusiee shall be
regarded as a withdrawal for purposes of these rules, regardless
of the recipient, vurpose and actual use of the payment, and
regardless of whether contribytions are made before, at the same

Page 7
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time as, or after the payment. The following transiers, howevar,
shall not constitute withdrawals: '

a. a transfer of IMSA assets that occurs as =z step in
the investment of those assets by the trustee;

L. the payment with IMSA agsets, pursuant to the trust
instrumsnt, of reascnable expenses —incdurrsed by the trustee to
maintain the IMSA or of a reasonable fee Zor the trustee’s
services with respect to the IMSA;

-

c. a refund of excess contribut

on, as described in

assets that occurs as a step in a

d.  a transfer of
this »rule; and

rollover, as described in

a. a transier of assets pursuant to a filing by the.
holder for vprotection under Title 11" of the United States Cods
(11 USC 5§ 101-1330).

£.2. Types of.withdrawals allowed. -- The trust instrument
must allow withdrawals for the payment of medical expenses and -
withdrawals after restirement, and may allow withdrawals of assetis -
not needed for the payment of.medical expenses, all as describsd -
in thig section. In addition, "the trius: instrument must allow
the transfer of all IMSA assets, less those used To pay trustee's
expenses pursuant to the trust instrument, to the personal
representative of the holder following the holder's .death; and
the transfer of all IMSA asseis, less those used to pay trustee's
expenses, ©o Lthe helder upeon the termination of the trust for any
other reason. The trust instrument may not. allow any type of
withdrawal other than thosé listed in this subsection.

§.3. Applicaticn of surtax. -- Withdrawals to pay medical
expanses, withdrawals made affer retirement, and withdrawals of
amounts not needed to pay medical expenses do not trigger the
surtax established by W. Va. Code §§33-15-20 and 33-14-15, and —
defined in W. Va. Code E1ll-21=5 (&), For purposes of the surtax,

Page 8
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a transfer of IMSA assets to the personal representative of the
holder following the holder's death shall be regarded as a
withdrawal aftexr retirement and will not tfrigger the surtax. The
surtax applies to_a’l other withdrawals, but doss =znot apply to
transfers that do not constitute withdrawals under this section.

6.4. Withdrawals for the paymént of medical sxpshses. -- A
withdrawal shall be regarded ag a withdrawal Zcr the payment of
medical expenses only if all of the follewing conditicons are

satisiied. o
a. The withdrawal is to pay, or to reimburse the
holder For paving, expenses that coristitute medical expenses
under thig rule. Only withdrawals to pay expenses that have
alrezady beern incurred may constitute withdrawals for the payment
of medical expenses. Payméhits made in anticipation of future
expenses, regardless of whether those future expenses constitute
medical expenses, are not withdrawals for. the payment of medical

expenses. S LTl o

b. The medical expenses were incurred .Lo provide
medical carxe £8 the IMSA holder or te an individual who, at
time that the care -was rendered te that individual, was the
holder’s child or dependent. ' .

The

c. No pzrson other than_the holder, the holder’s
gpouse, or the recipient ¢f the sexvices if the recipient iIs

)

child or dependent of the holder, is_legally regquired to pay the
medical expenses. - T T '

£.5. Withdrawals after retirement. -- Withdrawals after
retirement are those made after the holder has reached fifty-nine
and one-half (59%) vyears of age, and ifl a year in which the
holder is retired. The withdrawals may be for any purpose. For
purposes of this subsection, a holder shall be regarded as .
"retired" only if the folleowing conditions are satisfied.

a. If the holder is not self-employed, the holder
ghall be considered retired if he or she spends no more . than

Page S
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fifteen (15) hours per wésk, on average throughout the wear in
which the withdrawal is made,,re derlng services to his ¢r her
employer for. _compensation. .

b. If the holder is self-employved, the holder shail
be considered retired 1f he of she spends no more than fifteen
(15} hours ter week, on averade throughout the year in which the
withdrawal i1g made, .periorming services for which he or she is
compensated. _The holder may be compensated for the sesrvices
directly, by peing raid for the performance of the gervices
themselves, of indirectly, by being paid for selling a product,
whether tangible or intangible, thiat 1s created or enhanced
gsignificantly in value by the periormance of .the services.

¢. . If the heolder 1§ emploved by more than one
employer, the amount of time spent performing services to all
employers may not exceed fifteen. (15) hours per week. If the

holder is both emploved and self-employed, the teotal amount of
hours spent performing services for which compensation is
received, from the holder’s employer(s) or from any other source,
likxewise may not exceed fifteen (15) hours per wesk.

6.%5. Withdrawals of assets not needed for the pavment of -
medical expenses. -- The txlUst instrument may provide that the
helder may withdraw a percentage of assets that are not needed to

vay medlical expenses. The instrumént must impose, however, the
foll owing limitations on such withdrawals. '

'J.
s ]
il

a. The holder may make only oné such withdrawal
gsingle year. ) [ =

b. The amount of the withdrawal may not exceed the
greater. of two thousand dollars ($2,000) or five percent (3%) of
the assets o0f the IMSA at the time that the holder requests the

withdrawal. -
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§114-47-7. Special Provigions for IMSA Benefit Plans.

7.1. Withdrawals limited until annual deductibls satisfied,
-- If an IMSA is established as part of am IMSA benefit plan, the
trust instrument may provide that a withdrawal will net bs

allowed 1f.. _

a.” The group accldent and sicknessg »olicy or emnlover
health benefit plan that is pazt of the. IMSA benefit »lan
requires the holder to. pay an annual deductible before receiving
benefits under the policy or plan; and '

b. The holder has not paid the annual &d=ductible in
full at the time that he or she requests the withdrawals; and

<. The withdrawal is not a withdrawal for the payment
of medical expenses thit payvs cxr reimburses the holder for paving
either a premium for a grour accident or sicknesgssg policy that is
vart of the IMSA benefit vlan, or expenses that the holder is
required to pay as part of his or her annual decductibkle; and

d. Were the withdrawal allowed, the amount of assets
remaining in the IMSA would fall beldw the porticon of the annual
deductible that has not been paid at the time Lthat the holder
reguests the withdrawal. ~

7.2. Notice of withdrawals for the payment of medical
axpanses. -- The trust instrument may provide that the IMSA
trustee ghall deliver to the insurer ¢ffering the group accident
and sickness policy, or the administrator of the employer’'s
health benefit plan, a written report showing the date and amount
of withdrawals for the payment of medical expenses that have been
allowed by the trustee during the current vyear. The trust
ingtrument may call for reports to be.delivered periodically or
at the request of the insurer or administrstor.

7.32. Coverage by Life ahd Health Guaranty Association Act.

-- & group accident and sickness insurance pelicy, or a contract
establishing an employer benefit plan, that is a part of an IMSA
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benefit »lan ghall not solely by virtue of being a part of that
vlan be beyond the gcop Article Zz8&A, Chappev 33 of the West
Virginia Code. - =~ = . -

a.: For the purpose of. determining coverage under
Article 26A, Chapter 33 of the West Virginia Code, the veolicy or
health benefit plan contract ghall be considered separate and
digtincet from the trust instrxrument of an IMSA established as a
part of The IMSA benefit plan, nHotwithstanding that:

1. the insurer offering the policy, or the
employver extending the contract also is the IMSA trustee, or

2. some or all of the provisicns of the trust
instrumant appear in a written dodument that also contains some
or all of the provisiong cof the policy or contract, or

3. the holder executes both the instrument and the
policy or contract simultaneously oY with the same signature, or

4. the instrument and the policy or contract are
otherwise related to one another. = : . )

L. When a pclicy ox contract fallg within limits of
coverage established by W. Va. §32-28A-3, a trust instrument Ior
an IMSA that also is a part of the. IMSA benefit plan shall not
itself fall within the iimits of coverage established by the
aforementioned section.

§110-47-8. Reollovers.

8.1. Eollover defined.. -=l.A rollover ccnsists of the
icllowing compeonent events. . . -

=

a. Some cor all of tThe assets o an
IMSA” ) are withdrawn by the holder in a single
withdrawal may be incilident to the voluntary or invelunta
termination of the IMSA. '

MSL (the “initial
thdrawal. The
1 Y

i

z,

i
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. Within sixty (60) days of making the withdrawal,
the holcer contributes an egual amount to another IMSA of which
ne or she is a holder or of which his or her spouse is a holder
(the “successor IMSA”)., In addition, i1f the contributicon is
incicent te divorce, the holdér may contiribute the assets to an
IMSA of which the holder’s former spcuse™is the holder. If the
holder contributes more than the amcunt withdrawn earlier from
the initial IMSZ, the excess of the contribution over that amcunt

ghall be . regardsd.as a separate Contribution to thﬁ successor
IMSA and not _as parxt of the rdllover. = -

8.2. Treatment of Tollovers. -- Notwithstanding any other
provisicn of this rule, the following provisicns arply te a
rollover. The trust instrument must provide that limitations

upon’ withdrawals and contributions are suspended as regquired by
this subsection. - ) : ; -

a. The withdrawal of assgets from the initial IMSA
L be regarded as a withdrfawal I&r turpgses of this ruls,
s not subject to any limitations imposed upon withdrawals by
this rule or by the trust instrument.

b. The contribution to the successor IMSA, to the
extent that it is regarded as a part of the rollover, shall not
be regarded as a contribution to an IMSA for purposss of this
rule, and 1s not subject to any limitations on contributicns
imposed by this rule or by the trust instrument.

§114-47-9. Trustee’s disclosure statement and annual report.

g.1. Disclosure statement. -- At least fourteen (14} days
pricr to establishing an IMSA for z holder, the trustee must
deliver Cc the holder a written disclosure describing the terms
and administration of the trust, and the federal income tax - -
consequences and West V_rglnla Personal Income Tax conseguences
of utilizing the IMSA.

a. The disgcleosure must contain, at minimum, the
following information: .
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1. the trustese!s name; arny identification numbers
uged by the trustes to file federal tax returns, tha trustee’s
malling address, and uhe'urhsbee s _telephone number

2. the basis of the trustese’'s eligibilityv to ssrve
ag an ILMSA trustes;

3. the limitations on the IZorfeiture, assignment
and allsnation of the Holder’g intérest in the trusit;

4. 1f the trust is part of an IMSA benefit plan,
the contributions (if any) to bs made on the holder’s behalf by
the holder’s. employver and any dondifions under which such
contributions will not be mads;

5. the procedure by which the helder may
contribute to the trust, and any limitations upop contributions

bv the nolder; - . Loz ] _ Lo

g. the types of withdrawals ailiowed, the
conditions under which each tvpe of withdrawal is aillowed, the
proceduras by which the holder may reguegt withdrawals of each
tvpe, and any additicnal llmlta;ﬂons upon” withdrawals imposed by
the trust instrument; -

7. the conditiong under which a transfer forx
rollover or a transfer after death are allowed, the procedures by

which such transfers may de requested, and any additional
limitations on such transfers imposed by the trust instrument;

8. the types of transfers oI IMSA asseis, other
than withdrawals, that are allowed by the trust instrument, and
the conditicns under which each type of transfer Is allowed;

9. the feeg and eXpensés that may be charged to
the trust by the trustee;

10. the timing and contents of the trustee’s

=

annual .report to the holdex;
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11. the procedures by which the holder may obtain
additional -information about trust activities;

12. the treatment for federal income tax purposes
of contributions to the IMSA, of variocus types of withdrawals
from the IMSA, and of various Lypes of. transfers of IMSA assets
other than withdrawals; - - -

b. In describing the procedures by which the holder
may make a contribution to or a withdrawal oxr transfer from the
IMSZ, the trustee must describe with specificity an
documentation that the holder must submit to the trustee, and any
forms develcoped by the trustee that the holder is ?equlred te

use. N == —

c. If the trust instrument states any of the

afcrementioned infcrmation clearly and in nontechnical terms, the _

trustee may disclose that information to the holder by providing
the holder with a copy of the instzument. Any informaticn that
1s not adequately stated in - the trust instrument must be. supplied

to the holder by the trustee in a separate written document. A

holder may waive the disclosure statement, in wziting, within ;he
pericd during which_the trustee must provide the statement.

.2. Notice of changes in disclosurxe information. --.If any
e information that i1s contained in a disclosuie statement,
cxr- that would have been reqguired in a disclosure statement had
the statement not been waived by the holder, changes, the trustee
shall provide the holder with the new inférmation, in writing,
within thirty {30) davs of the changse. 14 copy of the trust
instrument may be used to provide such information if fhe
instrument states the information clearliy and in nontechnical
terms. The holder may waive notice of the changes, in writing,
within the period._ dur_ng which_the trustee mugt_vrovide the

notice. - i _ _

9.2, Annual reports. -- The trust instrument must reguire
the trustee tco deliver. to the IMSA holder, no later than thirty
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one (31) days following the end of a year, a report describing
the activity of the IMSA during that_year. T

a. The trustee’s. report must contailn, at minimum, the
following informaticn:

1. the holder’s name, soclal security number,
mailing address, and telephone number; -

2. the trustee’s name, any ldentificaticn numbers
uged by the trustee to _file federal tax returns, the trustse’s
mailing address, the trustee’s office address, and the trustee’'s
telephone number; T

3. the amount of trust assets as oi the beginning
of the first day ©f the year; B

4. the date, amcocunt and source of each
contribution to the IMSA that was made during the year;

5. the date, amount arnd recivient &f each
ithdrawal to. pay medical expenses that was allowed during the
eaxr; T T -

o

5. the date, amount and recipient of each
withdrawal after retirement that was allowad during the vear;

7. the date, amount and recipient. ¢f each
withdrawal for a purpcse other than the payment cf medical
expenses that was allowed during the vyear;

8. the date, amount and recipient of any transfers
for rollover that were allowed dlUring the year;

9. the amount of interest or earnings on trust
assets during the vyear; : C

10. the date, amount and nature of expenses or
fees charged by the trustés during the year; and
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11. the amount of trust assets as of the end of
the last day <f the vyear. -

k. In describing a particular withdrawal from the .
IMSA or a parxrticular transfer of IMSA assets, the trustee shall
clearly identify the natu¥e of the withdrawal or transfar.

c. The trustee may mail a copy ©f the annual report
by first class maill, postage prepaid, to the holder by the date
specified in this section for the deliwvery cf the regort, or may
utilize such other method of delivery as will vlace the copy at
the holder’s mailing address or in the holider's possession by
that data. The trust instruméant may provide that the helder will
timely notify the trustee of any c¢hange in the holider's mailing
address and that in delivering an annual revort, the trustes,
without Iurther inguiry, may use the mailing address last
provided by tha holder. - . = | - :

da. The trust instrument must provide that, at the
holder's reguest, the trustee will pfovide the holder with
additional cowies 0f any annual repoft in the trustee's
possession. The trust ingtrumen ;,Tay allow the trustee tTo charge
a reasonable fee for providing such additional covies.

e, The trust instrument must reguire the trustee to
retaln copies of sach annual report for as long as the IMSA iz in
existence and for ten vears after the IMSA ig terminated. Ths
trustee must retain the annual revort beyond that time 1f the
c*ustee is aware cof any pending administrafive action ox
litigation that potentially concerds the transactions described
in the report, including, but not limited_to, any adminisirative
or ccurt proceeding that hag been initiated by the holdexr, the
United States Internal Revenue Service or the West Virginia
Department of Tax and Revenue, concerning the federal or state

tax consaguences of those transactions.
§114-47-10. Documentation of IMSA transactions.
10.1. Documeritation and verification in general.
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a. The trust instrument must provide that the trustee
will transfer IMSA assets only after the reguiremanrnis. set forth
in this gection have been satisfied. The trust instrument may
provide; however, that the trustee shall transZer IMSA assets
pursuant to an order-of a court of competent jurisdiction
notwithstanding that the trustee has not documented or verified
the transfer or Withdrawal ag descrihed in this suovsecticon.

b. The trust instrument must reguire the trustes to
retain any documentation that is reguired pursuant to this
gection for as long as the IMSA is in existence and for ten (10)
vears after the IMSA is terminated. . The trustee will retain the
documentation bevond that time 1f the trustée isg aware of any
pending administirative action or litigation that potentially
concerns the transactionsg described in the report .including, but
not limited Lo, any administrative or court proceeding that hsas
beer initiated by the holder, the United States InZernal Reveanue .
Service or the West Virginia Department of Tax and_ Revenue,
concerning the federal or state tax consegquences of those

transactions. o I - . -

10.2. Withdrawals. -- Except.as expressly provided below,
before allowing any withdrawal, the truStee must receive IZrom the
holder a written and signed reguest for the withdrawai. The
request must indicate. the type and amount of the withdrawal.

a. If the withdrawal i§ for the payment of medical
expenses_that have been incurred Igr services, the trustee also
must recelve a writfen regoxrd_that has been cenerated by the.
crovider of the serv1ces .and that indicates the nature of the
gervices and the EPulty of the recipient. The trust instrumsnt
nust provide thac the trustee will relesge any such written
records to a thizxd party only at the written rsaguest of the
holder, or -pu¥rstant Lo an order of & court_of compsetent .
jurisdiction, oxr in the event of litigation betweeiZ the holder -
and the trustee in which such records are”peTtinen:, In lisu of
such a record, the holder’s request may clearly idsntify the
reécipient of the services and state that medical services were.
rendered to that individual. Before allowing the withdrawal, the




Insurance Commissioner
Legislative Rule -
Title 114, Seriesg 47

trustee must verify that the expense constitutes a medical
expense, as defined in £his rule; that the recipisnt of the
sexvices, at the time that the services were rendered, was the
holder, or a child or dependent of the holder; and that no person’
other than the holder, the holder’s spouss, or the recipient of
the services if the recipient is a child cr devendent of the
holder, or this state under its Medlcaid program, is reguired to
pav the expense. The trust instrument may provide zhat in
verifving these facts, the trustee is entitled to rely, without
further investigation, upcn statemerits of these facts contained’
within the holder’s reguest.

L. _._If the withdrawal is for the payvment of premiums
for a group accdident and sickness policy that is part of an IMSA
ben=sfit plan, the trustee must receive from the insursr or
employer written documentation of the holder’s coverage by the
policy or plan and the amount cof the premium that is due cr has
been paid for such coverage. If the premiums are tc be. pald by
the trustee directly to.the insurer or employer, the trustee need
not receive a written request ZIrom the holder pricr toe allowing
the withdrawal. _ _ - .

<, If the withdrawal is one following retiremént, the
trustee must verify that the holder ig age fifty-Tine and one-.
halZ or older, and that the holder is retired, as defined in this
rule. The trust instrument may provide that in verifyving these
facts, The trustee ig entitled to rely, without further
invesgtigaticon, upon statements of these facts contained within
the holder’'s reguest. . o

4

d. If the withdrawal 1s for a puxpose other than the
pavment of medical experises, the trustee must ve¥ify that the
crust instrument allows such withdrawals; that no withdrawals of
this Ltype were allcowed earlier in the year; and that the amcunt
of. the withdrawal does not exceed tHe maximudm amcount allowed oy
this rule.

Refund of Excess Contribution. -- Befors allowing a

0.3.
of excess contriduticn, the trustee must receive from the -

1
refund
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holder a written and signéd recudst for the refund. The reguest
mugt gtate that it is a regunest for a refund of excess
contribution ‘and must either 5tite the zmount of the refund
requested or reguest the refund of all available excess
contribution:. The trust instrument may provide, however, that

ny reguest for a refund that exceeds the available excess .
on;rleE icn shall be regarded by the trustee as a regquest for a
raefund of all avalilable £Xcegs &ontributidn. 3Befcre allowing the

refund 'the trustee must verify that the refuﬂd ragquested does

10.4. Transfer of Assets Upon Death of Eoldex. -- Béfore
transferring IMSA assets £o the personal representative of the .
heolder following the holder’'s death, the trustee must receive
from tha personal representative a written and signed request Zor
the trangfer. In addition, the trustee must receive, Zrcm the
perscnal representative or any other source, a copy of a death
certificate documenting the holder's death and filed pursuant to
W. Va. Code §16-5-13, or if that certificate. is not reguired by
law, of a comparable official record of the holder's death issued
pursuant to_applicable law.  The trustes also must receive a copy
of the prcbhate or letters of administratidn by which the personal
representative is empowered, or of such other documents as undexr

applicarle law serve Lhe same purpose as tne,probate or letters.

10.5. _Cther Transiers. -- The trust instrument may provide
for tha documentaticn of other trangfers of IMSA assets that are
llowed by this rule, and for the verification by the trustee of
the conditions for such transiers.

§114-47-11. Disqualification.

11.1. ° Grounds foxr Disqualificgtion. =- An IMSA shall be
discualified. 1f the holder uses or attempts to use the IMSA for
the purpose of borrowing money or obtaining credit. The

transactions _prohibited by this section include, but are not ,
limited to, transferring or attempting to transfer some or all of .
the hclder's interest to serve as security for a dabi; otherwise

pledging to use IMSA asseis te satisfy a debt; and contracting to ;
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transferrlng thoses _upds tg. sat sfy a debt

11.2. Effects of Disgualification. -- An IMSA that is
disgualified shall for all purposes cease to be regarded as an
IMSA zs of the first_@ay;p_ubhﬂ vear_in which the transaction
triggering disgualification cccurs. For West Vlrglnwa perscnal
inceme tax purposes, the assets of. the LNSA_at the time the

transaccion takes place shall be desmeqd w;thdraWﬂ ana
recontributed by the holder or the date of the transaction. The
trust shall not ke regarded as an IMSA in any subseguent year,
and instead shall be regarded as a private trust until such time
as 1t is terminated. N o R -
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