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WEST VIRGINIA LEGISLATIVE REGULATIONS
STATE DEPARTMENT OF AGRICULTURE
Chapter 19-16B
SERIES XIIa

TITLE: West Virginia Pesticide Use and Application Act

Section 1. Ceneral o

‘1.1 Scope -~ These Legislative regulations amend anJ
promulgate Section 1 through 28 of the regulations and establish
general operating rules and procedures for the enforcement of the
West Virginia Pesticide Use and Application Act as Amended 1881
(Article 16B) including, but not limited to, the certification of
users of restricted use pesticides, the licensing ¢of firms
applving pesticides for hire, restricted use pesticides and the
dealers in restricted use pesticides, recocrd keeping and
standards for certification and licensing.

1.2 2uthority - W.Va. Code 19-16B-4

1.3 Filing Date -

1.4 Effective Date -

1.5 Amendment of Former ERegulaticn - This Legislative
regulation amends dthe following West Virginia Pesticide Use and

application Act, Serxies XIIa, Section 1.3, 1.4, 13.1, 13.2,.

Section 2. Declaration of Policy

Article 16B, Chapter 19, Code of West Virginia places the
enforcement 0f the West Virginia Pesticide Use and application
2ct with the Commissicner and empowers him to premulgate rulsas
and regulations for regulation in the public interest of the use
and application of pesticides in West Virginia.

Section 3. Definitions

3.1 Por the purpose of these regulations, the definitions
shall be the same as those appearing in the West Virginia
Pesticide Use aznd Application Act {(19-16B-3)

3.1.1 The term "accident" means an unexpected,
undesirable event, resulting in the presence of a pesticide, that
adversely effects man or the environment.

3.1.2 The term "Act" means the West Virginia Pesticide
Use and Application Act (19-16B)

3.1.3 The term eersisternt Ycompetent" means properly ?
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gualified to perform functions asscciated with pesticide
application, the degree of capability regquired being directly
related to the nature of the act;vzty and the associated
responsibility. .

3.1.4 The term "fumigant” means a gaseous or readily
volatizable chemical (as hyvdrogen cyanide or methyl bromide) used
as a disinfectant or pesticide.

3.1.8 The term “"fumigation" means the application of a
fumigant to one o©or more rooms in a structure, or to the entire
structure such as a kox car, aircraft, truck, ship or any object
sealed or covered. ' :

3.1.6 The term "regulated pest™ means a specific
organism considered by the state or by a federal agency tc he a
pest requiring regulatory restrictions, regulations or control
proceduzes in crder to protect man or the snvironment.

Secticon 4. Restricted Use Pesticides

4.1 This section is reserved for the West Virginia
Restricted Use Pesticide List. (See Appendix Number 1)

Section 5. Categorization of Commercial Applicators

5.1 Procedure -

5.1.1 Categories and sub-categories of applications
(othexr than private applicators) who use or supervise the use of
restricted use pesticides are identified below. Public emplovess
using or supervising the use of restricted use pesticides are
Certified Public Applicateors in the categeories and sub-categories
identified below and are categorized as Commercial Applicators
with respact to Resitricted Use Pesticides.

5.1.%2 It shall be understood throughocut these
regulations that, according to 1%-16B-8{(2), all persons applying
any pesticides as, or for, a Licensed Pesticide application
Business, whether or not they are applying or supervising the
application of restricted use pesticides, must be a commercial
applicator or be under the supervision of a commercial applicator
certified in the appropriate category or sub-categories
identified below and that the fact that their need for
certification, whether or not the pesticides are for restricted
use, will not be specifically pointed out in the description of
each category or sub-category to follow.

5.2 Agriculiture Plant Pest Control Category - This category
includes commerxcial applicators using or supervising the use of
restricted use pesticides in the production of agricultural
crops, including without 1limiting the foregoing, tobacco,
peanuts, cotton, feed grains, soybeans and forage, vegetables,
small fruits, tree fruiits and nuts, as well as on grasslands and
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small fruits, tree fruits and nuts, as well as on grasslands and
non-crop agricultural lands.

5.2.1 .Sub-Category A - Agricultural Plant Pest Control
aerial Applicator - This sub-category includes commercial
applicators using or supervising the use of restricted use
pesticides applied by any type of aircraft in the production of
agricultural crops, including without limiting the foregoing,
tobacco, peanuts, cotten, feed grains, soybeans, and forage,
vegetables, small fruits, tree £fruits, and nuts, as well as on
grasslands and non-crop agricultural lands.

5.3 Animal Pest Contrcl - This category includes commercial
applicators using or-supervising the use of restricted use
pesticides on swine, sheep, horses, goats, poultry and livestock,
and to places on or in which animals are confined.

5.3.1 Doctors of Veterinary Medicine engaged in the
business of applyving pesticides for hire, or publicly holding
themselves out as pesticide applicators, are included in this
category.

5.4 Forest Pest Contrel Categeory - This categery includes
commercial applicators using or supervising the use of restricted
use pesticides in forests, forest nurseries, and fcorest seed
producing areas.

5.4.1 sub-Category A - Rerial Forest Pest Control-
This category includes commercial applicators using or
supervising the use of restricted use pesticides applied by any
type of aircraft in forests, forest nurseries and forest seed
producing areas.

5.5. Ornamental and Turf Pest Control Category - This
category includes commercial applicators using or supervising the
use of restricted use pesticides to control pests in the
maintenance and production of ornamental trees, shrubs, flowers
and turf.

5.5.1 Sub-Category A - Aerial Crnamental and Turf Pest
Control - This category includes commercial applicators using or
supervising the use of restricted use pesticides apriied by any
type of aircraft to .control pests 1in the maintenance and
prcduction of ornamental trees, shrubs, flowers and turf.

5.6 Seed Treatment Category - This category includes
commercial applicators using or supervising the use of restricted
use pesticides on seeds.

5,7 BAguatic Pest Control Category - This category includes
commercial applicators using or supervising the use of any
restricted use pesticide purpcsefully applied to standing or
running water, excluding applicators engaged in public health
related activities included in eategery Section 5.10.1 below.
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5.7.1 Sub-Category A - Aeserial Aguatic Pest Control-
This category includes commercial applicators using or
supervising the use ¢f any restricted use pesticide purposefully
applied by means of any type of aircraft to standing or running
water.

5.8 Right-0f-Way Pest Control Categery - This category
includes commercial applicators using or supervising the use of
restricted use pesticides in the meaintenance. of roads, electric
powerlines, pipelines, railway rights-of-way o¢r other similar
areas.

.

5.8.1 Sub-Category A - Berial Right-of-Way Pest
Control includes commercial applicators using or supervising the
use of restricted use pesticides applied by any type cf ailrcraft
in the maintenance ¢If rocads, electric powerlines, pipelines,
railway rights-of-«way or other similar areas.

5.9 Industrial, Institutional, Structural and Health
Related Pest Control - Commercial applicaters in this category
are sub-categorized as follows:

5.9.1 General Pest Contrecl - This sub-category
includes commerclial applicaticns using or supervising the use of
restricted use pesticides in, on, or around food handling
astablishments, human dwellings, institutions such as schools and
heospitals, industrial establishments, including warehouses and
grain elevators, and any other structures and adjacent areas,
public c¢r private; and for the protectioen of stcred, processed,
or manufactured products except that this sub-category does not
include applicators using fumigants (cther than fumigants used
out-of-docrs in rodent burrows that do not lead into dwellings orxr
other structures), nor dces it include applicators engaged in
termite or other structural pest control.

5.9.1.1 Treating emergency crevices or ant
runways to control carpenter ants or treatments made to control
carpenter bees or surface application of sprays to contreol wood
borers in furniture of lumber shall me: be considered to be
stegeryra: general pest control.

5.9.2 Structural Pest Control - This sub-category
includes commercial applicators using or supervising the use of
restricted use pesticides to control termites, powder post
beetles, o¢r other wocd-destroving pests infesting human
dwellings, schcols, hospitals, stcres, warehouses or any other
structure and adjacent areas.

5.9.3 Fumigation Pest Control - This sub-category
includes commercial applicators using or supervising the use of
restricted use pesticides to fumigate human dwellings, schools,
hospitals, stores, warehouses, grain elevaters, or any other
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structure including bex cars, trucks, automokiles, shipping
containers, boats, barges or ships, or other similar objects as
waell as commedities such as lumber, hay or straw, food products,
soil, bags or other objects whether they are in structures or
fumigated ocut-of-doors.

5.9.4 Industrial, Institutional Vegetation Management
- This sub-category includes commercial applicators using or

supervising the use of restricted uses pesticides to control
unwanted vegetation around industrial or institutional structures
on grounds, storage vards, substations or other areas exclusive
of rights-of-way but may include vegetation management along
driveways or access roads to the above type sites. Individuals
desiring aerial applicators certification in this sub-category
must hold a valid Agricultural Applicator Certification from the
United States Federal Aviation Agency.

5.9.5 Health Related Past Control - This sub-category
includes commercial applicators using or supervising the use of
restricted use pesticlides to control pests having medical or
public health importance in other than aguatic sites.
Individuals desiring aeriasl applicator certification in this sub-
category must hold a valid Agricultural Applicator Certification
from the United States Federal Aviation Agency;.

5.0 Certified Public Applicator Category - In addition to
the categcries and sub-categories identified above in which a
public employee under the law may abe classified, the fcllowing
additional sub-categories are identified below:

5.1¢.1 Sub-Category A - Public EHealth Pest Controel-
This sub-category includes state, federal or other governmental
employees using or supervising the use of restricted use
pesticides in public health programs for management and control
of pests having medical and public health importance.

5-1¢-2 Sub-Category B - Regulatory Pest Control - This
sub-category includes state, federal or other governmental
employees who use or supervise the use of restricted use
pesticides in the contrel of regulated pests.

5.11L Demonstraticn and Resszarch Pest Control Category-
This category includes individuals who demonstrate to the public
the proper use and technigues of application of restricted use
pesticides or supervise such demonstration.

£.11.1 This category alsc includes persons conducting
field research with pesticides, and in doing So, use or supervise
the use of restricted use pesticides;.

5.11.2 Included in the Demcnstration Pest Control
category are such persons as extension specialists and county
agents, commercial representatives demonstrating pesticide
products, and those individuals demcnstrating methods used in
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public programs. The Research Pest Control category includes:
State, Federal, commercial and other persons conducting field
research on or utilizing restricted use pesticides.

5.12 Other Categories or Sub-Categories - The commissioner
may, after a public hearing add additional categories or sub-
categories as needed for the certification of commercial
applications.

Section 6. Standards for Certification of Commercial Applicators
(Including Certified Public Applicators)

6.1 Determination of Competency -~ Competency in the use and
handiing of pesticides shall be determined on the basis of
written examination, and, as appropriate, performance testing,
based upon standards set forth below and which are approved by
the Commissioner. Such examination and testing shall include the
general standards applicable fto all categories and the additional
standards specifically identified for each category or sub-
category (if any) in which an applicater is to be classified.
Written examinations shall be given at such times and places as
the commissioner may direct. <Correctly answering seventy percent
or more of the guestions shall be considered to be satisfactory
evidence of competence. Failure to answer at least 78% of the
guestions correctly shall be grounds for denial of certification
and at least thirty (3¢} days must pass before an applicant may
apply for re-examination. No-Ffee--shall-be -reqeired -for-ro-
examinations

6.2 General Standard For All Categories Of Certified

Commercial Applicators - 21l commercial applicators shall
demonstrate practical knowledge of the principles and practices
of pest control and safe use of pesticides. Testing shall be

based on examples of problems and situations apprcpriate to the
particular category or sub-category of the applicator's
certification and the following areas of competency!

6.2.1 Label and Labeling Comprehension

6.2.1.1 The general format and terminology of
pesticide labels and labeling;

6.2.1.2 The understanding of 1instructions,
warnings, terms, symbols, and cther information commonly
appearing on pesticide labels;

6.2,1.3 Classification of the product, general
or restricted; and

6.2.1.4 Necessity for use consistent with the
label,

6.2.2 Bafety -
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6.2.2.1 Pesticide toxicity anrd hazard to man
and common exposure routes;

6.2.2.2 Common types and causes of pesticide

accidents;

6.2.2.3 Precautions necessary to guard against
injury toc applicators and other individuals in or near treated
areas;

§.2.2.4 Need for and use of protective clothing
and eguipment;

6.2.2.5 Syvmptoms of pesticide poisoning;

£.2.2.6 First aid and other procedures to be
followed in case of pesticide accident; and

6.2.2.7 Proper identification, storacge,
transport, handling, mixing procedures and disposal methods for
pesticides and pesticide containers.

6.2.3 Environment -~ The potential environmental
consequences of the use and misuse of pesticides as may be
influenced by such factors as:

6.2.3,1 Weather and other climatic conditions;

6.2.3.2 Types o©f terrain, soil or o¢ther
substrate; cor

8.2.3.3 Presence of fish, wildlife and other
non-target organisms; and

6.2.3.4 Drainage patterns.
6.2.4 Pests - Factors such as:

6.2.4.1 Common features of pest organisms and
characteristics of damage needed for pest recogniticn;

6.2.4.2 Recognition of relevant pests; and

6.2.4.3 Pest development and biology as 1t may
be relevant to problem identification and control.

6.2.5 Pesticides - Factors such as:
6.2.5.1 Types of pesticides;
6.2.5.2 Types of formulations;

6.2.5.3 Compatibility, synergism, persistence

Page 7




Dept. of Agri.
Leg. Regs., 1%-16B
SERIES Xlla, Sec. 6

and animal and plant toxicity of the formulaticns;

6.2.5.4 Hazards and residues associated with
use;

6.2.5.5 Factors which influence effectiveness
or lead to such problems as resistance to pesticides; and

6.2.5.6 Dilution procedures.
€.2.6 Eguipment - Factors including:

€.2.6.1 Types of equipment and advantages and
limitations of each type; and

6.2.6.2 Uses, maintenance and calibration.
6.2.7 Application Technigues - Factors including:

6.2.7.1 Methods of procedure used to apply
various fcrmulaticns of pesticides, solutions, and gases,
together with a knowledge of which technique of application to
use in a given situation:

6.2.7.2 Relationship of discharge and placement
of pesticides to proper use, unnecessarv use, and misuse; angd

€.2.7.3 Preventicn of drift and pasticide loss
into the envircenment.

6.3 Specific Standards of Competency £for Each Category of
Commercial Applicators - Some of the factors referenced in this
section are of particular importance of the different types of
activities carried out by applicatcrs in each category. For
example, practical knowledge of drift problems should be reguired
of agricultural applicators but not of seed treatment
applicators. The latter, however, should be particularly
knowledgeazble of the hazards of the misuse of treated seed and
the necessary precauticnary techniques. Commercial applicators
in each category shall be particularly gualified with respect to
the practical knowledge sStandards elaborated below:

6.3.1 Agricultural Plant Pest Control Category-
Applicators must demonstrate practical knowledge of Crops grown
and the specific pests of those crops on which they may abe using
restricted use pesticides. The importance of such ccmpetency is
amplified by the extensive areas involved, the quantities of
pesticides needed, and the ultimate use ¢of many commodities as
food and feed. Practical knowledge is required concerning soil
and water problems, pre-harvest intervals, re-entry Iintervals,
phytotcxicity, and potential for environmental contamination,
non~-target injury and community problems resulting from the use -
of restricted use pesticides in agricultural areas.
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6.3.1.1 Sub-Category A - Agricultural Plant
Pest Control Rerial Applicator ~ In addition to demonstrating
competence in the specific standards for the sub-category
Agricultural Plant Pest Control, the aerial applicator must hold
a valid Agricultural 2pplicator Certification from the Federal
Aviation Agency.

6.3.2 Animal Pest Contrecl - Applicators applying
pesticides directly to animals must demenstrate practical
knowledge of such animals and their associlated pests. a
practical knowledge is also reguired concerning specific
pesticide toxicity and residue potential, since most animals will
fregquently be used for food. Further, the applicator must know
the relative hazards associated with such factors as formulation,
application, application techniques, age of animals, stress and
extent cof treatment.

6.3.3 Forest Pest Contrel - Applicators shall
demconstrate practical knowledge of types of forests, forest
nurseries, and forest seed production in West Virginia and the
pests involved. They should possess practical knowledge of the
cyclic .occurrence of certain pests and specific population
dynamics 25 a basis for programming pesticide applications. A
practical knowledge is required of the relative biotic agents and
their vulnerability to the pesticides %o be applied. Bacause
forest stands may be large and frequently include natural aguatic
habitats and harbor wildlife, the conseguences cof pesticides use
may be .difficult to assess. The applicators must therefore
damonstrate practical knowledge of control methods which will
minimize the possibkbility of secondary problems such as unintended
affects on wildlife. Proper use of specialized eguipment must Dbe
demonstrated, especially as it may related to meteorological
factors and adjacent land use.

£§.3.2.1 Sub-Category Ag - BRerial Forest Pest
Control — In addition to demonstrating competence in the specific
standards for sub category Forest Pest Control, the aerial
applicator must hoeld a valid Agricultural Applicator
Certification from the Federal Aviation Agency.

6.3.4 Ornamental and Turfi Pest Control - Applicators
shall demonstrate practical knowledge of pesticide problems
associated with the production and maintenance of ornamental
trees, shrubs, plantings, and turf, including cognizance of
potential phytotoxicity due to a wide variety of plant material,
drift and persistence beyond the intended period of pest contrel.
Because of the fregquent proximity of human habitation to
application activities, applicators in this category must
demonstrate practical knowledge of application methods which will
minimize or prevent hazards to humans, pets, and other domastic
animals.

6.3.4.1 Sub-Categcry 2 - BAerial Ornamental and

Turf Pest Control ~ In addition to demonstrating competence in
the specific standards for the sub category Ornamental and Turf
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Pest Contrcl, the aerial applicator must hold a valid
Agricultural Applicator Certification from the Federal Aviation
Agency.

5.3.5 Seed Treatment Category - Applicators shall
demonstrate practical knowledge of types cof seeds that regquire
chemical protection against pests and factors such as sesd
coloration, carriers and surface active agents which influence
pesticides binding and may affect germination. They must
demonstrate praciical knowledge of hazards associated with
handling, sorting and mixing, and misuse of treated seed such as
intreduction of trezted seed into fced and feed channels, as well
as proper disposal ¢f unused treated seeds.

6£.3.6 Agquatic Pest Control Category - Applicators
shall demonstrate practical knowledge of the seccendary effects
which can be caused by improper applicaticn rates, incorrect
formulations, and faulty application ¢f pesticides used in this
category. They shall demonstrate practical knowledge of various
water use situations and the potential c¢f downstream effects.
Further, they must have practical knowledge concerning potential
pesticide effects on plants, fish, birds, beneficlal insects and
other ocrganisms which may abe present in aguatic environments.
These applicators shall demonstrate practical knowledge of the
principles of limited area applications.

6.3.6.1 Sub~-Category A - Aerial Agquatic Pest
Control - In addition to demcnstrating competence in the specific
standards for the swb category Aguatic Pest Control, the aerial
applicatcrs must hold a valid Agricultural Applicator
Certification from the Federal Aviation Agency.

6.3.7 Rights-ocf-~-Way Pest Control Category-
Applicators shall demonstrate a practical knowledge cof a wide
variety of envircnments, since rights-cf-way can traverse many
different terrains, including waterways. They shall demonstrate
practical knowledge of problems orn runoff, drift, and excessive
foliage destructicn and ability %to recognize target organisms.
They shall alsc demonstrate practical knowledge of the nature of
herbicides and the need for containment of these pesticides
within the right-of-way area, and the impact of their application
activities in the adjacent areas and communities.

6.3.7.1 Sub-Category A& - Aerial Right-of-Way
Pest Control -~ In addition to demonstrating competence in the
specific standards £for the sub category Right-of-Way Pest
Contrel, the asrial applicator must hold a wvalid Rgricultural
Applicator Certification from the Federal Aviation Agency.

6.2.8 Industrial, Institutional, structural and Health
Related Pest Control Category - Applicators in each sub-category
of this category (General, Structural, Fumigation and Vegetation
Management &and Health Related Pest Control), must demonstrate a
practical knowledge ¢f a wide variety of pests, including their
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life cyvcles, types of formulation appropriate for their control,
and methods of application used in the applicators sub-category
that aveild contamination of food, damage and contamination of
habitat, and exposure of people and pets. Since human exposure,
including babies, children, pregnant women, and elderly pecple,
is freguently & potential problem, applicators must demonstrate
practical knowledge of the specific factors which may lead to a

hazardous condition, including continuous exposure in the various
situations encounterad in these sub-categories. Because health
related pest control may involve outdoor applications,
applicators must alsc demonstrate practical knowledge of
environmental conditions, particularly related to this activity.

. £.3.9 Certified Public Applicator Category -
6.3.9.1 Sub-Category A - Public Health Pest
Control. .- Applicators shall demonstrate practical knowledge of

vector-disease transmission as it relates to and influences
application programs. A wide variety c¢f pests is involved, angd
it is essential that they be known and recognized, ang
appropriate life cycles and habitats be understood &g a basis for
control strategy. These applicators shall have practical
knowledge of a great variety of environments ranging from streams
to those conditions found in buildings. They should also have
practical knowledge cf the importance and employment of such non-
chemical control methods zs sanitation, waste disposal, and
drainage.

6.3.9.2 Sub-Category B - Regulatory Pest Control
- Applicators shall demonstrate practical knowledge of
regulations of pests, and the potential impact on the environment
of restricted use pesticides used in suppressicn and eradication
programs. They shall demonstrate knowledge of factors
influencing introductions, spread, and population dynamics of
relavant pests. Their knowledge shall extend beyvond that
reguired by thelr immediate duties, since thelr services are
reguired in other areas where emergency measures are invoked to
control regulated pests and where individual judgments must be
made in nhew situations. ’

6.3.1¢ Cemcnstrations and Research Pest Control
Category - Perscns demonstrating the safe and effective use of
pesticides to other applicators and the public will be expended
to meet comprehensive standards reflecting a broad spectrum of
pesticide uses, Many different pest problem situations will be
encountered 1int he course of activities associated with
demcnstration, and practical knowledge of problems, pests, and
population levels occurring in each demonstration situation is
required. Further, they should demonstrate an understanding of
pesticide-organism Inter-~actions and the importance of
integrating pesticide use with other control methods. In
general, it would be expected that applicators doing all of the
standards detailed in section 6.2 above. 1In addition, they shall
meet the specific standards reguired for categories 6.3.,1 through
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6.3.7 of this section as may be applicable tc¢ their particular
activity.

6.3.1¢.1 Persons conducting field research or
method improvement work with restricted use pesticides would be
expected to know the general standards detailed in 6.2 above. 1In
addition, they shall be expected %fo know the specific standards
required for section 6.3.1 through 6.3.92 of this section,
applicable to their particular activity, or alternatively, to
meet the more inclusive reqguirements listed under
“Demonstration.

6.4 Special Standards - This space reserved for possible
issuance ¢f Special Standards, after due public hearing.

6.5 The above standards do not apply to the following
persons for purpose of these regulations:

6.5.1 Persons conduciing laboratory type research
involving restricted use pesticides; and

6.5.2 Doctors of Medicine, Doctors of Osteopathy, and
Doctors of Veterinary Medicine applying pesticides as drugs of
medication during the course of their normal practice.

6.6 Standards for Licensed Pasticide Application Business
License = - )

6.6.1 Persons applying for a Licensed Paesticide
Application Business License shall be expected to demonstrate a
knowledge and understanding c¢f the state and federal pesticide
laws, safe use and storage of pesiticides, and the basis of ihe
work to.be done. under the classification or classifications for
which application for license is being made.

6.6.2 The classification of Licensed Pesticide
application Business License shall include agricultural pest
control, forest pest control, ornamental and turf pest control,
seed treatment, aguatic pest contrel, right-of-way pest control,
general pest control, fumigation pest control, vegetation
management, health related and structural pest control. Separate
sub-classifications for aerial applicatcrs licensed apply %o
agricultural pest control, forest pest control, ornamental and
turf pest control, aquatic pest control, vegetation manzgement
and health related and right-of-way pest control.

Secticon 7. Standarxrds for Certification of Private Applicators -

7.1 Standards - Competence in the use and handling of
pesticides by a private applicator will be determined by
procedures set forth below. As a minimum requirement for
certification a private applicator must show that he possesses a
practical knowledge of the pest problems and pest control
practices associated with his agricultural operaticons, and his

Page 12




Dept. of Agri.
Leg. Regs., 19-16B
SERIES Xlila, Sec.7?

related legal responsibilitv. This practical knowledge includes
ability to:

7.1.1 Recognize common pests to be controlled and
damage caused by them.

7.1.2 Read  and understand the label and labeling
information - including the commen name of pesticides he applies;
pest(s) toc be contrelled, timing and methods of application;
safety precautions; any pre-harvest or re-entry restrictions; and
specific disposal procedures.

7.1.3 Apply pesticides in accordance with label
instructicns and warnings, including the ability to prepare the
proper concentration of pesticide to be used under particular
circumstances taking into account such factors as area to be
covered, speed at which application eguipment will be driven, and
the quantity dispersed in a given period of operation.

7.1.4 Recognize local environmental situations that
must be considered during application to avoid contamination.

7.1.5 Recognize poisoning symptoms and procedures to
follow in case 0of a pesticide accident.

7.2 Determination of Competency - Such competence of each
private applicator shall be verified by the administration of a
private applicator certification system which ensures that the
private applicator is competent, based upoen the standards set
forth above, t¢c use the restricted use pesticide under
limitations of applicable state and federal laws and regulations,
The certification system shall employ a written or oral
demonstration of competence, or such other eguivalent system as
competence by correctly answering at least 70% of the guestions
asked ghall be grounds for denial of certification. However, the
applicant may apply for re-examination.

7.3 Provisions for Illiteracy - In sny case whers & person,
at the time of testing for certification, is unable to read a
label, the commissioner may employ a testing procedures,
previously approved by the Administrator, United 8States
Environmental Protection Agency, whnich can adeguately assess the
competence c¢f such person with regard to all of the above
standazrds. Certification must be related and limited to the use
and handling of each individual pesticide £for which he desires
authorized to use only the pesticides £for which he has
demonstrated competence.

7.3.1 Such demonstration of competence must include
the recognition of the common or trade name of the pesticide as
well as the label. In addition, the demonstration of competence
must include the ability to verbally tell the registered uses of
the pesticide as they apply to the applicators intended uses, the
recommended doses, the proper times of application for the
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particular pests to be controlled, safety precautions, handling
and disposal of the pesticide and its container, in additien,
the applicator must demonstrate that he understands any re-entry
or pre-harvest restrictions that apply to the particular or pre-
harvest restrictions that apply to the particular pesticide and
must know the various sources of advice and guidance available to
him to assist him in understanding the safe and proper use of
each pesticide related to his certification,

Secticn. Standards for Supervision of Non-Certified Applicators
by Certified Private and Commercial Applicators -

8.1 General - Certified applicators whose activities
indicate a supervisory role must demonstrate a practical
knewledge of federal and state supervisory reguirements,
including labeling, regarding the application of restricted use
pesticides by non-certified applicators. _

g8.1.1 The availability of the certified applicator
must be directly related to the hazard of the situation, the
complexity cf the application or the ability to readily
communicate with the non-certified applicator.

8.2 Supervision in Fumigation or Structural Pest Control-
In the case of Fumigation Pest Control a certified commercial
applicator certiflied in fumigation pest control must be
physically present to apply or supervise the application of
fumigants. In the case of Structural Pest Control pesticide
applications a certified applicator certified in structural pest
control must be physically present to apply or supervise the
application cf pesticides or must previde the aprlicator beilng
supervised specific written instruction which shall include but
not be limited to:
~8.,2.1 The address or location 0f the structure to be
treated, -

8.2.2 The name ({and address 1f different than 8.2.1)
cf the owner, manager, tenant or other perscn ordering the
structural pest control work to be done.

8.2.2 The name of the certified commercial applicator
supervising the use of the pesticides.

8.2.4 The pest or pests against which the pesticide(s)
are to be applied,

B.2.5 The pesticide({s) to be used including the
product name. :

8.2.6 A diagram of the structure tc be treated showing
the sites at which pesticides are to be applied, hazard sites,
such as wells, the location(s) of actual pest infestation if any
exist and any other information pertinent to the application of
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pesticides at the particular site.

8.2.7 Special precaution orders for the applicator's
safety such as the use of protective clething, respirateors or
cther safety gear. :

8.2.8 The name(s) of the perscns making the pesticide
applications.

8.2.9 The date(s) pesticides are to be applied and the
guantity of each pesticide to be used.

8.2.19 Spacific instructions for contacting the
supervising certified applicator. -

8.3 When the persons applving pesticides to a structure
must deviate from the written instructions of the supervising
certified applicater, such deviation must be noted on or attached
to the written instructions and signed by the applicator or on
gite supervisor. These specific written instructions and other
details shall be considered as pesticide use records and shall be
maintained for at least three years.

8.4 In other situations the pesticide label may require the
certified applicator to be physically present. When the
certified applicator is not reguired to be physically present,
"direct supervision™ shall include verifiablie instructions to the

- competent person, as follows:

8.4.1 Detailed guidance for applying the pesticide
property, and '

8.4.2 Provisions for contaciting the certified
applicator in the event he is needed.

Section 9. Federal Agency Pesticide Applicators -

9.1 Certification - When an employee of any agency of the
United States Government has been gualified in any category as
competent to apply restricted use pesticides under the Government
Agency Plan (GAP), or under other plans judged by the
commissioner to be at least egual to the West Virginia Plan, such
employvee will be certified by the commissioner in the same
category or categories without the need for a written examination
nor for the payment of any fee.

9.2 Qualification for Certification - Federal employees
gqualified under an acceptable federal plan to apply restricted
use pesticides, and who intend to apply restricted use pesticides
in West Virginia as a part of theilr agency work, shall present
their qualifying documents to the Commission and, if acceptable,
these documents will be endorsed or a state document will be
issued which will permit the federal employee fo use restricted
use pesticides in West virginia.
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9.3 Emergency Situations -~ If, in any emergency situation,
federal employees are brought inte West Virginia to conitrol or
eradicate pests, and when these emplovees have been properly
gualified to use restricted use pesticides under the plant of
another state or under an acceptable federal government agency
plan, such employee will be considered to bhe certified in West
Virginia and he or his agency must, within 18 days, present
qualifying credentials to the commissioner. At this time, state
credentials will be issued if the employee is to remain in West
Virginia as an applicator of restricted use pesticides. The
provisions of this section do not apply %toc non-federal employees
contracted to perform pesticide application for the federal
government. In an emergency, however, and with the concurrence
of the commissioner, a properly certified federal applicator may
act 1in a supervisory capacity of a non-federal applicator
provided that applicator 1s preperly certified in West Virginia
or under the plan of another state, Within 1% days such non-
federal applicator certified in another state must apply for West
Virginia certification in the normal manner.

Section 1@. Reciprocity

1.1 Commercial 2Applicators - When a commesrcial applicator
is certified under the state plan of ancther state and desires to
operate as a commercial applicator in West Virginia,, he shall
make application to the commissioner and shall include, along
with the proper fee and other details regquired by the ACT, a true
copy of his credentials certifying him as an applicator of
restricted use pesticides in another state. The commissioner
then may, if he approves the credentials, issue a West Virginia
certification to the applicator in the category(ies) for which he
is certified in another state, without a written examination,
provided that the state having certified the applicator will
similarly certify holders of West Virginia certificates.

1.2 Private Applicators - When a private applicator is
certified under the state plan of another state and owns, leases
cr manages land In West Virginia on which restricted use
pesticides must be applied to preduce agricultural crops, the
commissioner will issue a WEst Virginia Private Applicators
Certification on recelipt of a properly completed applicatioen,
proper fee and a true copy of the applicant's out-cf-state
certification.

Section 11l. Standards for Licensing of Dealers of Restricted Use
Pesticides

11.1 Determination o¢f Competency - An applicant for license
to sell restricted use pesticides must demonstrate a knowledge
and understanding of sazfe and acceptable methods of handling,
storage and distribution of restricted use pesticides as well as
knowledge and understanding of the state pesticide laws. Such
demonstration of knowledge shall be determined on the basis of a
written examination. Failure to correctly answer at least 76% of

Page 16




Dept. of Agri.
Leg. Regs., 15-16B.
SERIES Xlla, Sec. 11

the questicns asked shall be grounds for denial of certification
and at least 308 days must pass before the deazler may apply for
re-axamination. Noe-fee-shall-be-regirired-for-re—axmmnirations

11.2 General Standards for Dealers of Restricted Use
Pesticides - 211l dealers licensed to sell restricted use
pesticides shall demonstrate a practical knowledge of the types
of pesticides he sells including but not limited to: labels and
label comprehension; classification of pesticides and necessity
for use consistent with the label; safety including: safe use
and safe environment; symptoms of pesticide poisoning; type of
pesticides and pesticide formulation; dilution procedures and
application technigues..

Section 12. Recozrds

12.1 Commercial Applicators and Certified Public
Applicatcors - Commercial applicators including certified public
applicators shall, for a period of three vears from the date of
application, keep records detailing the application ¢f restricted
use pesticides applied by them cor under their supervision to
include:

12.2.1 The pesticide used.

12.1.2 The formulation used and the gquantity of that
formulation used. In the case of applicators in the sub-category
General Pest Control, the records for qguantity used may be Kept
as a total gquantity used per day by each applicator when less
than 1 gallon of use dilution spray or one pound of dusts,
powders or prepared rodenticide baits are used at any one
lccation. When more than these amounts are used at one location,
records fcr that location shall be kept.

12.1.2 The date and place c¢f application.
12.1.4 The pest against which the pesticide was used.
12.1.5 The applicator's name.

12.2 Licensed Pesticide Application Business - Llcensed
pesticide application businesses shall, for a period of three
vears from the date of application, keep records detailing the
application of pesticides, whether or not the pesticides are
classified for restricted use, tc include:r

12.2.1 The pesticide used.

12.2.2 The formulation used and the guantity of that
formulation used. 1In the case c¢f applicators in the sub-category
General Pest Control, the records for guantity used may be kept
as the total quantity used per day by each applicator when less
than 1 gallon of use dilution spray or one pound c¢f dusts,
powders or prepared rodenticide baits are used at any one
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location. When more than these amounts are used at one location,
records for that location shall be kept.

12.2.3 The date and place cf application.
12.2.4 The pest against which the pesticide was used.
12.2.5 The applicztor's name.

12,3 Dealers of Restricted Use Pesticides ~ Dealers of
restricted use pesticides shall keep and maintain for a peried of
three years records on the sale or other disposition of
restricted use pesticides to include the following:

12.3.1 Pesticides sold, or otherwise dispesed of,
including formulation. For example, Sevin 80% W.P.

12.3.2 Quantity. For example, 58 pounds.
12.3.3 Date of sale or disposition.

12.3.4 Name and address of purchaser or recelver,
including the certified applicator's identification number.

Section 13, Financial Security Reguired of Licensed Pesticide
Application Businesses ,

13.1 Amounts - The commissioner shall not issue a license
pesticide application business license until the applicant has
filed evidence of financial security with the commissioner, which
may consist of a surety bond or liability insurance policy or
certification thereof from an Iinsurance company licensed to do
business in West Virginia. Such financial security shall be in
the amounts listed for each category of licensed pesticide
application business.

The type of insurance coverage shall be in the form of
Comprehensive General Liazbility, with-=-Bread--Porm-Gensratl
Sappiemesre. If the insurance coverage specifically excludes
liability arising from the purposeful use or application of
pesticides, an additional insurance rider or surety bond must be
secured in the minimum amount of $25,0800.00 to provide such
financizal security. -

13,1.1 Agriculture Plant Pest Ccntrol - An applicant
for license in this category shall file evidence of financial
security in the minimum amount of Three Hundred Thousand Dollars
($306,082.08) for bodily injury or death fer-each-ceeuyrrence and
One Hundred Theousand Dollars (S166,0806.08) for property damage
regultting ~Eron-the -use -0F -Risese-of -pesticides.

13.1.2 Animal Pest Control - 2An applicant for license
in this category shall file evidence of financial security in the
minimum amount of Three Hundred Thousand Dollars ($3¢0¢,000.00)
for bodily injury o¢f death feor-eaeh-wvecuryence and One Hundred
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Thousand Dollars (S180¢,00¢.0C¢) for property damage resultiag-£rem
the -ase —or wisuseef-pesticidess

7

S . 132.1.3 Forest Pest Control - An applicant for license

in this category shall file evidence of financial security in the
minimum amount of Three Hundred Thousand Dollars (S308¢,060.¢8)
for bodily injury or death £for-each-oceuwrrence and One Hundred
Theusand Dollars ($100,000.00) for property damage reswltirg-Erem
the se —or RisEse GE-pestieides

13.1.4 Ornamental and Turf Pest Control - An applicant
for licenge in this category shall file evidence c¢f financial
security in the minimum amount of Three Hundred Thousand Dollars
(S303,008.008) for bodily injury or death fer-each-ceeurrence an
One Hundred Thousand Dollars (§188,€€0.23) for property damage
resaleing -from-the —Bse-ok--misuseof -pesticidess

13.1.5 Seed Treatment - An applicant for license in
this category shall file evidence of financial security in the
minimum amount of Three Hundred Thousand Dollars ($3¢9,Q006.00)
for bedily injury or death fer-each-wvecuryence and One Hundred
Thousand Dollars (81€5,6006.8¢) for property damage rkesuleins-Erom
he ooy -wisise oE-pesticidess

13.1.6 Aguatic Pest Control - An applicant for license
in this category shall file evidence of financial security in the
minimam amount of Three Hundred Thousand Dollars (536¢,%990.36)
for bodily injury or death fer-each-eeccuryence and One Hundred
Thousand Dollars ($18¢,3080.69) for property damage resuleing-E:zom
the -rge cr-missse -eE-pestieidess

13.1.7 Right-of-Way Pest Contrel - An applicant for
license in this categeory shall file evidence of financial
security in the minimum amount of Three Hundred Thousand Dollars
($3006,003.2808) for bpodily injury or death Eer-scaech-ceevzreree and
One Hundred Thousand Dollars ($10¢,600.€8) for property damage
resyleing-from-the-yse-eor-miswse-of -peskticidess

13.1.8 Industrial, Institutionzl, Structural and
Health Related Pest Control - An applicant for license in this
amount of Three Hundred Thousand Dollars ($3¢2,006.00) for bodily
injury or death £fer-esoh -eseedxrrence and 0One Hundred Thousand
Deollars (S1903,808.680) for property damage ressleirg-Erem-the-use
er-kissse of-pestiaidess _

13,2 Rerial Applicators - Rerial Applicators in the above . f ¢
categories or sub-categories shall show evidence of financial }”
security for public liability and chemical application in the %4;
minimum amount of Three Hundred Thousand Dollars (5380,08060.¢2) 7

for bedily injury or death and One Hundred Theousand Dollars s

(S100,000.98) for property damage. Afbww
_ ’ oo ) ) ' A pAL,

13.3 Liability for Pesticide Use -~ Nothing In these J&é}i
Curkti
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regulations shall be construed in any way te relieve any perscon
from liability for any damage to the person or lands of another
caused by the use of pesticides even though such use conforms to
the rules and regulations of the commissioner.

Secticn 14. Storing and Disposal of Pesticides and Pesticide
Containers

14.1 Prohibkbited Acts - No person shall dispose of or store
(or receive for dispcsal or storage) any pesticide, pesticide
container or pesticide contalner residue:

14.1.1 In a manner inccnsistent with its label or
labeling; -

14,1,2 8o as to cause or allow the open dumping of
pesticides or pesticide containers; '

14.1.3 So as to cause or allow open burning of
pesticides or pesticide containers: except: the open burning by
the user of small guantities of combustible containers (not to
exceed 50 lbs.) containing pesticides other than those containing
ocrganic mercury, chlorate, lead, cadmium, or arsenic compounds,
is acceptable when allowed by state or local regulations and when
due regard is given to wind direction in relation to the
protection of crops, animals and people from the pesticide vapors
created through burning;

14.1.4 So as to causs or allow dumping of pesticides
in any stream, river, pond, sewer cr lake, except in conformance
with permits issued by the West Virginia PRepartment ¢f Natural
Resources. or other state agency having jurisdiction regarding
water pollutiony

14,1.5 So as to violate any applicable state cor
federal pollution control standard.

14.2 Recommended Procedures -~ Recommended pesticide and
pesticide container disposal procedures shall permit the disposal
of containers of pesticides registered for use in the home and
garden if securely wrapped in several lavers of paper and
disposed of singly during routine municipal sclid waste disposal
and disposal of pesticides and pesticide containers on farms
where disposal by open-field burial of single containers is
undertaken with due regard to the protection of surface and sub-
surface waters.

14,2.1 Until such time as the commissioner alcng with
the Pesticide Adviscry Board, and any other person as the
commissioner may consult, promulgate more specific rules and
regulaticons covering the disposal and storage c¢f pesticides and
pesticide containers not provided in 14.1 or 14.2 of this
section, the recommended procedures for the disposal and storage .
of pesticides and pesticide containers detailed in Regulations,
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of pesticides and pesticide containers detailed in Regulations,
promulgated by the Administrater, United States Environmental
Protection Agency shall be the recommended procedures for West
Virginia. The commissioner shall make copies of these procedures
available to any person needing guidance for proper dispcsal or
storage of pesticides or pesticide containers.

Section 15. Pesticide Advisory Board

15.1 Expenses of Members Not From State Governmental
Departments - Pesticide Advisory Bocard members not from
90vernmental departments shall submit expense accounts to the
commigsioner no later than the 8th day of the month following the
month in which expenses were incurzed on forms provided by the
commissioner. Reimbursements made to members not from
governmental departments shall be made for the actual cost of
lodging, meals and transportation according to the regulations
applicable to department employees.

Section 16. Exemptions

16.1 Experimental Research Exemption - The provisions of
Section 5 (5.2) of these regulations relating to categorization
of commercial applicators shall not apply te research perscnnel
applying pesticides only to bona fide experimental plots.

Section 17. Restricted Use Pesticide Dealerships

17.1 Each Establishment to be Licensed -~ Each
establishment, store, warehouse or other place where restricted
use pest1c1des are sold or offered for sale shall be considered
to be a dealership and at least one perscn at each dealership
shall be licensed as reguired by the Act.

17.2 BSalesmen or Technical Sales Representatives - Salesmen
or technical sales representatives for out-of-state pesticide
dealers shall be subject tc the provisions of Section 13 of the
Ackt.

Section 18. Application Egquipment

lg.1 General Prohibitions - No person shall apply,
dispense, or use anv pesticide in or through any eguipment or
appllcaulon apparatus unless such egquipment or applicaticn
apparatus is in sound mechanical conditicn and capable of
satisfactdry operation. All pesticide application eguipment
shall be properly equipped to dispense the proper amount o¢f
material; all pesticide mlxzng, storage, c¢r holding tanks,
whether on application eguipment or not, shall be leak-proof; all
spray distribution systems shall ke leak-precof and any pumps
which such systems may have shall be capable of operating at
sufficient pressure to assure a uniform and adequate rate of
discharge; and all pesticide applicaticn eguipment shall be
equipped with whatever cut-off valves and discharge orifices may
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be necessary tc enable the operator *to pass over (or bky) non-
target areas without contaminating them.

Seaction 19. Implementation

19.1 Licensed Pesticide Applicaticon Business -

19.1.1 Effective July 1, 1981, all perscons owning or
managing a pesticide applicaticon business which is engaged in the
business of applying pesticides upon the lands o¢f another
{whether or not such person applies restricted use pesticides)
and who hold Licensed Applicator licenses valid for 1381, shall
make application to the commissioner for license and examination
on a-regular form suppglied by the commissioner prior to December
21, 1981, accompanied by the reguired annual fee c¢f Fifty Dollars
(85¢.90), and the financial security required under Section 14 of
the law and Sezction 13 of these regulations.

e )

19.1.2 BEffective July 1, 1981, any person not holding
a Licensed Applicator license valid for 1981 and who desires to
engage in the business of applying pesticides for hire shall make
application to the commissioner on a regular form supplied by the
commissioner for a Licensed Pesticide Application Business
License. Such applicant, after successfully demonstrating the
competency required under Section 6 of these regulations, shall
be licensed as a Licensed Pesticide Application Business
providing the prepex statutory fee has been paid and the other
regquirements of the Act and these regulations are satisfied.

19.2 Private Applicators and Other Applicateors (Commercial
or Certified Public Applicator) Not Engaged in the Business of
Applyving Pesticides Upon the Land of Another - Private
Applicators, certified public applicators and commercial
applicators in all categories not engaged in the business of
applying pesticides upon the lands of another shall make
applicaticn for certificate and determination of competency to
the commissioner on a regular form provided by the commissioner,
accompanied by the required fee of One Dollar ($1.¢8) prior to
the date they desire to purchase or use restricted use
pesticides, and shall maintain current certifications so long as
they desirze to use restricted use pesticides.

19.3 Dealers - All persons who are dealers In restricted
use pesticides shall make application for license and examination
to the commissioner on a regular form provided by the
commissioner, accompanied by a reguired fee of Five Dollars
($5.80) prior to the date thev desire to engage in the business
of dispensing restricted use pesticides, and shall maintain such
license so long as they desire to deal in restricted use
pesticides.

Section 2¢. Permits

2¢0.1 Commissioner May Issue - The commissioner may issue a
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permit to a non-certified applicator to use a restricted use

pesticide for a specific use and for a specific period of time
providing the person desiring such permit completes an
applicaticon on a form provided by the commissioner and pays One
Dollar ($1.68¢) fee and demonstrates competency in the use of that
pesticide according to the label directions. Such demonstration
of competency shall be by cral examination before the

commissioner.
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APPENDIX 1

Section 4.1 The following pesticides are hereby declared to be
restricted to use by applicators certified to use
restricted use pesticides.

. RESTRICTED USE PESTICIDE LiST

Page 2y
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Committee on Agriculture and Natural Resources
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A BILL to amend and reenact section nineteen {sixteen~b) (four),

article two, chapter sixty~four of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, relating to
authorizing the commissioner of agriculture to promulgate
legislative rules relating to théfWest Virginia pesticide use
and application act. T

Be it enacted by the Legislature of Wes:t Virginia:
That secticon nineteen (sixteen-b) (four), article two,

chapter sixty-four of the code of West Virginia, one thousand

nine hundred thirty-cne, as amended, be amended and reenacted toc

read as follows: 7
ARTICLE 2. EXECUTIVE AGENCY AUTHORIZATION TO PROMULGATE
LEGISLATIVE RULES.
§64-2-19(16b)(4}. Commissioner of agriculture.
{a) The legislative rules filed in the state register on the
fifth day of January, one thousand nine hundred eighty~four,

relating to the commissioner of agriculture (use of certain

picloram products) are authorized.
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{(b) The legislative ruleg filed in the state register on the

eighteenth day of June, one thousand nine hundred eighty-six,

modified by the commissicner of agriculture to meet the

obisctions of the legislative rule-making review committee and

refiled in the state register on the fifth day of January, one

thousand nine hundred eighty-seven, relating to the commigsioner

of agriculture {West Virginia peaticide use and application act},

are authorized.

NOTE: The purpose of this bill is to authorize the
rommissioner of Agriculture fo promulgate legislative rules
relating to the West Virginia Pesticide Use and Application Act.

Strike-throughs indicate language that would be stricken from
the present law, and underscoring indicates new language that
would be added. - ' :




10
11
12
13
14
15
18
17
18
19
20
21
22
23
24
25

26

LT

Senate Bill No. 2 g §L

{By Senator Tucker)

[Introduced Fébruary 4, 1987; referred to the Committee
on AGRICULTURE ; then to the
Committee on  THE Jypiciapy .1

A BILL to amend and reenact section nineteen (sixteen-~b)} (four),
article two, chapter sixty=four of the code of West Virginia,
one thousand nine hundred thirty-one, as amended, relating to
authorizing the commissioner of agriculture tc promulgate
legislative rules relating to thé—West Virginia pesticide use
and application act.

Be it enacted by the Legislature of West Virginia:

That section nineteen (sixteen-b) (four), article two,
chapter sixty-four of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, be amended and reenacted to
read as follows:

ARTICLE 2. EXECUTIVE AGENCY AUTHORIZATION TC PRCMULGATE
LEGISLATIVE RULES.

§64-2-19(16b}(4). Commissioner of agriculture,.

{a) The legislative rules filed in the state register on the
fifth day of January, one thousand nine hundred eighty-four,

relating to the commissicner of agriculture (use of certain

picloram products) are authorized.
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(b) The legislative ruleg filed in the state register on the

eighteenth day of June, one thousand nine hundred eighty-six,

modified by the commissicner of agrﬁculture to meet the

objections of the legislative rule-making review committee and

refiled in the state regisgster on the fifth day of January, one

thousgand nine hundred eighty-seven, relating to the commissiconer

of agriculture {West Virginia pesticide use and application act),

are authorized.

NOTE: The purpose of this bill is to authorize the
Commigsioner of Agriculture to promulgate legislative rules
relating to the West Virginia Pesticide Use and Applicaticn act.

Strike-throughs indicate language that would be stricken from
the present law, and underscoring Iindicates new language that
would be added.




