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Insurance Commissioner
Legislative Rule
Title 114, Series 43

HEALTH MAINTENANCE ORGANIZATIONS

Title 114, Series 43

STATEMENT OF CIRCUMSTANCES

On March 11, 1995, the West Virginia Legislature passed
House Bill 2619 which substantially rewrote Chapter 33, Article
25A of the West Virginia Code relating to Health Maintenance
Organizations (HMO). The bill becane effective 90 days from
passage. The bill at § 33-25A-3(3) mandates that the Insurance
Comnissioner “promulgate rules to facilitate the enforcement of
this subsection ..."

The rule sets forth requirements for entities which do not
hold an HMO license, but which contract with an HMO to do a
portion of the functions which the licensed HMO would ordinarily
perform. The rules are intended to protect the public by
securing financial solvency of these entities and by requiring
them to live up o the same guality and accessibility of health
care standards to which the HMO is subject.




APPENDIX B
FISCAL NOTE FCOR PROPCSED RULES

Rule Title: Titla 114, Seriesg 43
Health Maintenance Crganizations

Type of Rule: _X ILegislative Interpretive Procedural

Agency': INSURANCE COMMISSIONER

Address: Post Qffice Box 50540
2019 Washington Street, East
Charleston, West Virginia 25305-0540

ANNUAL FISCAL YEAR
Increase Degreage Current Next Thereafter

ESTIMATED TOTAL None

CoSsT

PERSONAL SERVICES None

CURRENT EXPENESE None

REPAIRS AXND None

ALTERNATIONS

EQUIPMENT None

QTHER Nene
2. Explanation of above egtimates:

The rule will be no digcernable fiscal impact.
3. Objectives of these rules:

To regulate the use of health cars intermediary contracts by
Heglth Maintenance Organizaticns and thereby assurs
financial seclvency of entities providing health care
delivery through managed care arrangements.




Rule Title: Health Maintenance Organization

4. Explanation of Overall Economic Impact of Proposed Rule.
A. Ecconomic Impact on State Government.
No measurable impact.

B. Econcomic Impact on Political Subdivisions; Specific
Industries; Specific groups of Cilitizens.

There should be no measurable financial impact. The
rule simply sets criteria for contracts between Health
Maintenance Organizations and HMO health care providers
who are assuming the financial risk of the (HMO).

C. Economic Impact on Citizens/Public at Large.

There will be no measurable impact, however, the rule
is designed to protect the public from the insolvency
of an HMO by preventing the insolvency.

Date: AM 2 £ ; /,4?5—_

Signature of Agency Head or Authorized Representative
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TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: OFFICE OF THE INSURANCE COMMISSICNER
DATE: July _31 , 1885

LECGISLATIVE RULE TITLE: Health Maintenance Organizations
(Title 114, Series 43 )

1. Authorizing statute(s) citation _W. Va. Code § 33-25A-3(3),

.« <75 & 20

2. z. . Date filed in State Register with Notice of Hearing:

June 28, 1885

b. What other notice, inciuding advertising, did you give of
the hearing?
None
c. Date of hearing(s): Comment period ended on

July 28, 1995

d. Attach list of persons who appeared at hearing, comments
received, amendments, reasons for amendments.
Attached __£X No comments received

e. Date vou filed in State Register the agency approved
proposad Legislative Rule following public hearing: (be
exact)

July 31, 1995

£. Name and phone number of agency person to contact for
additicnal information:

B. Keith Huffman

General Counsel

{304) 558-0401




If the statute under which you promulgated the submitted rules
requires certain findings and determinations to be made as a
condition precedent to their promulgation:

a. Give the date upon which you filed in the State Register
a notice of the time and place of a hearing for the
taking of evidence and. a general description of the
issues to be decided.

Not applicable

b. 'Eate of hearing: Not applicable

<. .’On,what date did vou file in the State Reglister the
findings and determinations required together with the
reasonsg therefor?

Not applicable

4. Attach findings and determinations and reasons:

Attached Not applicable




Insurance Commissioner
Legislative Rule
Title 114, Series 43

HEALTH MAINTENANCE ORGANIZATIONS

Title 114, Series 43
BRIEF SUMMARY OF RULE

This rule dictates conditions which must be complied with if
a Health Maintenance Organization (EMQ) enters inte a risk
shifting contract with a health care intermediary for the
intermediary to provide health care to the EMO's members. The
rule does not apply to doctors & hospitals which enter into
ordinary fee for service contracts. The rule establishes
reporting and financial solvency requirements that must be met by
intermediaries who take on a portion of the risks and
responsibilities for health care services that would otherwise be
those of the licensed HMO. Licenses for such intermediaries are
not generally reguired.




114CSR43

WEST VIRGINIA LEGISLATIVE RULE
INSURANCE COMMISSIONER

SERIES 43
HEALTH MAINTENANCE ORGANIZATIONS

Section

114-43-1. General.

114-43-2, Definitions.

114-43-3. Intermediary Contract Requirements.
114-43-4. HMC Reguirements.

114-43-5. Guarantees.

114-43-6. Separability




114CSR43

WEST VIRGINIA LEGISLATIVE RULE
INSURANCE COMMISSIONER

SERIES 43
HEALTH MAINTENANCE ORGANIZATIONS
1.1. Scope. -- This rule applies to all persons or entities

which are licensed or which may be regquired to be licensed
pursuant to the provisions of West Virginia Code § 33-25A-1 et

seq.
1.2. Authority. -- W. Va. Code §§ 33-25A~3(3) 5, 20.
1.3, Filing Date. --
1.4, Effective Date., --

§ 1l14-43=-2. Definitions.

2.1. "Administrative health service contract" means an
agreement between a certificate of authority holder and a health
service intermediary or between health service intermediaries in
which:

a. The intermediary accepts payments, including
payments on a fixed per capita fixed aggregate sum or percentage
of premium basis, from the certificate of authority holder or
from another health service intermediary for one or more health
care services to be rendered by providers o subscribers,
members, policyholders, or certificateholders, as applicable, of
a certificate of authority holder, where the intermediary assumes
financial risk for payments to providers; and

b. The intermediary contracts with providers to
render one or more health care services to subscribers,
pelicyholders or certificateholders, as applicable, of a
certificate of authority holder.

2.2. "Certificate of authority holder" means an entity which
holds a valid certificate of authority from the commissioner to
operate a health maintenance organization under West Virginia
Code §§ 33-25A-1 et seq.

2.3. "Commissioner" means the Insurance Commissioner of the
State of West Virginia.




Insurance Commissioner
Legislative Rule
Title 114, Series 43

2.4. “Financially sound” or “fiscally and financially sound”
means that according to presently accepted actuarial standards of
practice, consistently applied and fairly stated, that the
respective considerations to the parties under the contract,
including, but not limited to, reserves, the investment earnings
on such considerations, the considerations anticipated to be
received and retained by the parties under the contract, and
related actuarial values, make adeguate provision for the
anticipated cash flows reguired by the contractual obligations
and related expenses of the parties.

2.5. "Group Practice" means a professional corporation,
partnership, association, or other organization composed sclely
of health professionals licensed to practice medicine or
osteopathy and of such other licensed health professionals,
including podiatrists, dentists and optometrlsts, as are
necessary for the provision of the health services for which the
group is responsible: a. who engage in a single field of medical
practice or specialty or who all practice at a single location;
b. a majority of the members of which are licensed to practice
medicine or osteopathy, ¢. who as their principal professional
activity engage in the coordinated practice of their profession;
d. who pool their income for practice as members of the group and
distribute it among themselves according to a prearranged salary,
drawing account or other plan; and e. who share medical and other
records and substantial portions of major eguipment and
professional, technical and administrative staff.

2.6. "Health care services" or "health services" means
services, medical equipment, and supplies furnished by a
provider, which may include, but which are not limited to,
medical, surgical, or dental care; psychologlcal optometric,
optic, chiropractic, podiatric, nursing, physical therapy, mental
health, substance abuse, or pharmaceutical services; health
education, preventive medical, rehabilitative, or home health
services; inpatient or outpatient hospital services; extended
care; nursing home care; convalescent institutional care;
technical and professional clinical pathology laboratory
services; laboratory and ambulance services; appliances, drugs,
medicines, and supplies; or any other care, service, or treatment
of disease, or correction of defects for human beings.

2.7. "Health service intermediary" or "intermediary" means a
physician, hospital, physician-hospital organization, independent
provider organization, independent provider network, or other
entlty or person that arranges for one or more health care
services to be rendered by providers to subscribers,
policyholders, or certificateholders, as applicable, of a
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Insurance Commissioner
Legislative Rule
Title 114, Series 43

certificate of authority holder. "Health service intermediary"
or "intermediary" does not include:

a. A provider directly contracting with a certificate
of authority holder for the provider to render health care
services, when that provider renders those services directly and
only through its own professional license or licenses or, in the
case when the provider is a "group practice" the group practice
utilizes only its emplovees, partners or shareholders and their
professional licenses to render those services.

b. A certificate of authority holder.

2.8. "Incurred but not reported health care costs" or "IBNR"
means the cost of health care services rendered to subscribkers,
policvholders or certificateholders, as applicable, of a
certificate of authority holder by providers during the reporting
period and for which the health service intermediary is
financially responsible, but which are not reported to the
intermediary until after the period.

2.9. "Independent certified public accountant" means an
independent certified public accountant who holds a valid license
to practice, issued by the state in which they reside or have
their principal place of business who has experience auditing or
performing accounting functions for health maintenance
organizations and who does not have a financial or other interest
in a given entity which could influence their professional
Jjudgement.

2.10. "Provider" means a person or other entity which holds a
valid license to provide specific health care services in the
State of West Virginia.

2.11. "Qualified independent actuary" means an actuary who is
a member of the American Academy of Actuaries or the Society of
Actuaries and has experience in establishing rates for health
maintenance organizations and who has no financial or employment
interest in the certificate of authority heolder or the health
care intermediary.

§ 1l4=43-3. Intermediary Contract Regquirements.

3.1. A certificate of authority holder may not enter into an
administrative health service contract with a health service
intermediary unless the contract is in writing, is filed with the

commissioner accompanied by an opinion by a gualified independent
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Insurance Commissioner
Legislative Rule
Title 114, Series 43

actuary which states that the entry of the contract by the
certificate of authority holder is financially sound, and the
contract contains provisions which:

a. Require the health service intermediary to provide
the certificate of authority holder with regqular written reports
prepared on a West Virginia statutory accounting basis, at least
quarterly, that state the health service intermediary's current
assets and 1dent1fy in the aggregate all payments made or owed to
its providers in sufficient detail to determine if the payments
are being made in a timely manner and which identify in the
aggregate the reasonably estimated incurred but not reported
health care costs;

b. Require the certificate of authority holder to
monitor the health service intermediary's reports required under
paragraph a of this subsection.

c. Permit the certificate of authority holder and the
commissioner, both singularly and jointly, upon reasonable prior
notice, to audit, inspect and copy the health service
intermediary's books, records, and other evidence of its
operations which are, in the discretion of the certificate of
authority holder or the commissioner, relevant to the
lntermedlary s obligations under the administrative health
service contract for the purpose of determining the
intermediary's compliance with all requirements legally mandated
by statute, rule or the administrative health service contract.
Any such review shall be subject to any confidentiality
requirements imposed by State or Federal law.

d. Reguire the health service intermediary to
maintain working capital in the form of cash or equivalent llquld
assets at least equal to one month's claims calculated by u51ng
the monthly average of actual and estimated claims for the prior
six months for all health services provided under the
administrative health service contract.

e. Require the intermediary to create a segregated
fund, which may be aggregated, equal to the entire monthly IBNR
as of the first day of each month as actuarially determined by
the certificate of authority holder.

A. The commissioner may upon application of the
certificate of authority holder and good cause shown, give prior
written approval to alternative financial arrangements between
the certificate of authority holder and the intermediary, such as
the use of premium withhold funds, either in conjunction with or
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in lieu of the capital and reserve fund requirements of
paragraphs d and e of this section.

f. Require the certificate of authority holder to
assume the full financial responsibility as specified in
subsection 4.2. of this rule, for any valid claims presented for
payment to the health service intermediary by providers for
covered health care services rendered to a subscriber,
policyholder, enrollee or certificate holder, as applicable, and
which are not paid by the health service intermediary as provided
by law and by the contract between the intermediary and provider.

qg. Require that all enrollee or enrollee group
contracts must be directly with the certificate of authority
holder and not the intermediary.

h. Require that the intermediary provide services on
behalf of the certificate of authority holder only in counties
where the certificate of authority holder is authorized by the
commissioner to cperate.

i. Clearly delineate the responsibilities to be
assumed by the intermediary and regquire that the intermediary
adhere to all quality and accessibllity standards to which the
certificate of authority holder is subject.

j. Regquire that to the extent the intermediary is
permitted to sub-contract the provision of health care services
that all sub-contractors must adhere to quality and accessibility
standards to which the certificate of authority holder is
subject. '

k. Require that the certificate of authority holder
continuously monitor the intermediaries' compliance with the
contract requirements.

1. Specify that the certificate of authority holder
is responsible for maintaining appropriate levels of capital,
surplus, claims reserves, and other financial criteria as
established pursuant to statute or rule.

m. Require the health service intermediary and any
entities with which the health service intermediary sub-contracts
for the provision of health care services to obtain and provide
to the certificate of authority holder no later than the first
day of June of each year an annual audited financial report
prepared by an independent certified public accountant.

Page 6
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Legislative Rule
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n. If the health service intermediary provides health
care services on behalf of more than one entity, specify that the
health service intermediary maintain records which are adeguate
to clearly differentiate the transactions which relate to the
provision of health care services on behalf of the certificate of
authority holder.

§ 114-43-4. HMO Requirements.

4.1. Upon entry of a health service intermediary contract, a
certificate of authority holder shall immediately file with the
commissioner a full executed copy of the contract and all
exhibits, attachments, addenda, schedules or other documents
relevant to the contract.

a. Upon filing a health service intermediary contract
with the commissioner, the certificate of authority helder shall
simultanecusly file the opinion of a gualified independent
actuary which expresses the opinion of the gualified independent
actuary that the entry of the contract by the certificate of
authority holder:

A. Is a fiscally and financially sound
transaction;

B. Does not cause excessive payments to the
intermediary;

c. Provides for reasonable incentives to the

intermediary for cost control; and

D. Does not contribute to the escalation of the
cost of providing health care to enrcllees.

4.2. A certificate of authority holder is financially
responsible for any valid claims for covered health care
services, exclusive of unpaid claims of providers who have
contracted with the health service intermediary, presented for
pavment to a health service intermediary and which are not paid
by the health service intermediary.

4.3. All affected master group contracts or evidences of
coverage must reflect that the certificate of authority holder
retains financial responsibility as specified in subsection 4.2.
of this rule when health care services are provided through a
health care intermediary.
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4.4. A certificate of authority holder is responsible for
compliance by the health care intermediary with all applicable
standards required by West Virginia Code § 33-25A~1, et. seg. as
to any services performed on behalf of the certificate of
authority holder.

4.5. No health care intermediary may contract directly with
enrollees or subscribers without first having obtained a
certificate of authority to operate a health maintenance
organization.

4.6, All financial statements provided by the certificate of
authority holder to the commissioner must fully and accurately
reflect on a West Virginia statutory accounting basis the costs
and liabilities to the certificate of authority holder associated
with any health service intermediary contract including those
liabilities assumed by the health service intermediary.

4.,7. A certificate of authority holder is responsible for
taking all reasonable measures to provide the commissioner full
access to all books and records of any health service
intermediary with which it contracts and to the books and records
of any entity with which the intermediary sub~contracts for the
provision of health care services, to the same extent the
commissioner is given access to the books and records of the
certificate of authority holder pursuant tc W. Va. Code §§ 33-
25A-17 and 33~2-9, The certificate of authority holder is
financially responsible for any costs of examining the books and
records of the health service intermediary or sub-contractor
consistent with W. Vva. Code § 33-2-9.

4.8. A certificate of authority holder must within ten days
of receipt of the annual audited financial report of a health
service intermediary, file a full copy of the report with the
commissioner. _

4.9, The commissioner may require immediate cancellation or
renegotiation of any administrative health service contract when
the commissioner determines that the contract either:

a. Provides for excessive payments;

b. Fails to include reasonable incentives for cost
control; or

c. Otherwise substantially or unreasonably
contributes to the escalation of the cost of providing health
care services to enrocllees. '
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§ 114-43-5, Guarantees.

5.1. A health service intermediary's obligations, pursuant
to paragraphs 3.1.d and 3.l.e. may be fulfilled by the
unconditional, irrevocable guarantee of a parent, sister or
affiliated entity which:

a. Has been in operation for five years or more and
has a surplus on a West Virginia statutory accounting basis, not
including land, buildings, and egquipment, of greater than $2
million. In any determination of the financial condition of the
guaranteeing operation, investments in or loans to any
organizations guaranteed by the guaranteeing organization shall
be excluded from surplus. If the guaranteeing organization is
sponsoring more than one organization, the surplus reguirement
shall be increased by a multiple egqual to the number of such
organizations.

b. Submits a guarantee that 1s approved by the
commissioner in writing as meeting the reguirements of this
section. The written guarantee must contain a provision which
requires that the guarantee be irrevocable unless the
guaranteeing organization can demonstrate to the commissioner
that the cancellation of the guarantee will not result in the
insolvency of the intermediary and the commissioner approves in
writing the cancellation of the guarantee.

c. Initially submits its audited financial
statements, certified by an independent certified public
accountant, prepared in accordance with generally accepted
accounting principles, covering its two most current annual
accounting periods.

d. Submits annually, within three (3) months after
the end of its fiscal yvear, an audited financial statement
certified by an independent certified public accountant, prepared
in accordance with generally accepted accounting principles. The
commissioner may, as he or she deems necessary, regquire gquarterly
financial statements from the guaranteeing organization.

§ 1l14-43-8. Separability.

6.1. If any provision of this rule is held invalid, the
remainder of this rule shall not be affected thereby.
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Attachment to Question 2 (d)

A total of nine sets cof comments were raceived to the
proposed rule. These are addressed in two groups. Each of the
first group was organized into section by secticn comments to the
proposed rule. These wera received respectively from: Alan L.
Mytty, President and C.E.O0. for Carelink; Lynne Fritter for the
Health Insurance Assoclation of America; Carl E. Callison,
Corporate Planner for Mountain State Blue Cross/Blue Shield; and
Sarah Nemecek for PrimeOne. The latter comment was filed after
the end of the cfficial comment period, but is addressed
nonethaless. '

BEach of the second group of comments was organﬂzed'in a
narrative form and did not address specific sections of the
proposed rule. Rather, this group of comments was more general
and philoscophical in nature. Each was very similar and
obvicusly part of a cocllaborative effort by the respective
authors. These were respectlvely, filed by: Steven J. Summer,
President of the West Vl?gﬂp a Hospital Association; Robert L.
Harmen, Administrator/CEC of Grant Memorial Hospital; Evelyn
Q0'Brien, Coordinatcor cf Southern Virginia’s Rural Health Network;
Robert E. Bryank, FPresident of West Virginilia EME Coalition; and
Andrew Mazon, III, Administrator/CEQC of Roane General Hospital.
A copy of all comments is attached.

2ddress of comments

The first group of comments arxe addressed on a section by
section basis as follows:

Section 2 of the Proposed Rule

2.1.a. Mr. Mytty:

2.1.a. The definition cf “Administrative health service
contract” at paragraph 2.1.z. of the proposed rule include
arvandements where vayment 1s on a percentage of premium

basis.

Department Response: While the list of pavyvment methodologies in
paragraph 2.1l.a. 1s not exclusive, but by way of example only,
Mr. Mytty’s polnt is well taken and the staif has adopted his
gsuggestion.

2.6, {Note: Because of renumbering with amendments, former 2.6
is now 2.7.)

Ms. Fritter:
2.6. Health Service Intermediary - This definition includes

a provision which exempts providers directly contracting
with a certificate of autborWty holder when that provider




renders those services directly. The Academy of Actuaries
has noted that the reguirement for a provider to "render
services directly" could be subject to a 5 percent allowance
for non-direct services. In many situations where a
capitated rate is used, a few marginal services may not be
provided directly by all providers, vet tha EMO doss not
want to have to exclude those services given their marginal
nature. - The 5 percent figure allows this flexibility
without exposure to gaming.

§ 114-43-2.6. Ms. Nemevek:

"Health sexvice intermediary" or "intermediary": PrimeOne
recommends substituting the name "Risk sharing provider" for
"Hezlth service intermediaxy.” Risk sharing provider is the
name generally used in the industry to descrike this kind of
entity. To avoild confusion and promote the uniform use of
terms, Primelne suggests this substitution.

Department Response: Sub-section 2.6 does not prohibit or regquire
the provider to exclude non-direct sarvices as Ms. Fritter seems
to suggest. It rather, subjects them to financial
responsibility, reporting and gualitfy standards as required by
the proposed rule. In circumstances whére a certificate of
authority holder may be contracting out as high as ninety (90)
percent ox more of its premium stream, a five (§) percent
allowance could amount to millions of dollars. There is no j
indication as to what the suggested five (5) percent is a measure

cf. Department staff bélieves that such a provision is

unnecessary and would greatly complicate enforcement of the

preposed rules by creating acccocunting issues, which could be

difficult te resolve. . o ) : B

2.10. Note: Because of renumbering with amendments, former
2.10 is now 2.11.)

Mg. Fritter:

2.10. Qualified Independent Actuary - HIAA recommends the
deletion of this definition and the elimination of all references
to an "independent” actuary in the rule. The actuary is
firequently doing primary work (i.e., not reviewing the work of
others) and needs a far better understanding of the specifics of
the organization to develop rates and reserves. The requirement
of independence, therefore, could be a negative. The National ,
Association of Insurance Commissioners ("NAIC") does not require
independence in the actuary but relles on the actuarial
profession standards to assurea fair presentation. We would

agree.

Department Response: Ses Departmeni Response to subsecticn 3.1
below.




Section 3 of the Proposed Rule

3.1. Mr. Mytiy:

2.1. If both the EMO and the health service intermediary are
meeting the Department of Insurance regulations, then an
opinion f£rom an independent actuary only serves to increase
costs and is unnecessary. Furthermore, an HMCO and a health
service intermediary may have long-range business and
strategic reasons for contractual arrangements. To an
independent actuary, those business goals may not be
understood and there may be difficulty in getting an opinion
on how financially sound the contract is. I propose that ,
section 3.1 be amended by deleting the language after the
word “commissionex” .

M=2. Fritter:

Subsecticon 3.1 provides that the contract between the
certificate of authority holder and the intermediary must be
accompanied by an opinion which states that entering into
the contract by the certificate holder is "financially
sound." The term "financizlly sound" is not defined in the
regulationsg and may be an ambigucus standard. Soundness
relates to solvency which can be maintained even when the
new arrangement is lcsing money, i.=. other arsas of the
business may be profitmaking. HIAA recommends that the term
be changed to "financially reasonable.™

Mr. Callison:

114C.3.R.8432-3.1. Intermediarv Contract Reguirements.

Subsection 3.1 provides that a certificate of authority
holder may not enter into an adwministrative health service
contract with a health service intermediary unless the
contract is in writing and is f£iled with the Commissioner
accompanied by an ¢pinicon by a qualified independent actuary
which states that entering inte the contract by the
certificate cf authority nelder is "financially sound." The
term "financially sound” is not defined in the regulations
and may not be a term with an industry accepted meaning.

It, therefore, mady ke an ambiguous standard which should ke
defined in the regulations.

Ms. Nemecek:

114-43-3.1. Primelne recognizes the Insurance Commission’s
concern about the financial soundness of risk sharing
agreements. Fowever, the requirement of an opinion from a
gqualified independent actuary is unduly burdensome. Each of
these opinicons costes an estimated $3,000. Certificate of
authority holders {(COAHs) employ cualified actuaries who
possess the skills and professional certifications necessary
to certify the financizl soundness of these agreements.




PrimeOne would like to distinguish this situation from a
statutory requirement that a gqualified independent actuary
certifv a COaAB appllcathP and rates. The COAH’s staff
actuaries will reviéw risk sharing arrangements without bias
toward the provider and thus can assess the financial
soundness cbijectively.

Department Response: W.Va. Code § 33-235A-7(b) reguires that the
Insurance Commissicner (Commissicner) monitor such contracts as
to whether they are consistent with health care cost contrel.

That section gives the Commissioner the power fo resguire
renegotiaticn or cancellation of the contract if not consistent
with such concepts. W.Va. Code § 223-235A-4(2) (i) regquires the
Commissioner to review the "financial soundness” of the HMO's
arrangements for health care services and apoprove them as a
condition of the HMO’'s licensure. "Long range and strategic
reagons" aside, the contracts must make financial sense for the
HMO. An actuarial analysis cof the financial impact of the
contract on the HMO’s businesz is the best vehicle to determine
whether the contract i1s a financially sound business judgement.
With respect to the issue of the independence of the actuary, the
Department’s past experience with in-house actuaries and other
profesgicnals is that they are oftén under a great deal of
pressure from management to express opinions which best suit
management’s objectives. The use of independent actuaries gives
an additional measure of protection that their opinion is not
clouded by the fact that theilr whole livelihood rests on pleasing
management. There is a large subjective element in any actuaries
opinicn and the extra measure of independence is wise. It is an
overstatement that the NAIC never uses ilndependsnt actuarial
opinions. Any expenses associated with such opinion would
necesgarily be commensurate with the complexity and volume of
business contracted out by the HMO and in comparison to the
overall administrative expenses associated with that business
would be minuscule. Staff therefore, =leacted to retaln the
language suggested for deletion or amendment by the commentators
and to clarify the requirement by providing a definition of
"financially sound" and "fiscally and financilially scund" at a new
sub-section 2.4 of the proposed rule. This new definition was
adapted from the proposed Actuarial Opinicon and Memorandum Rule
114CSR 8§43-7.2. and 1s consistent with terminology used by
professional actuaries.

3.1l.a. Mr. Mytty:
3.1.a. . *I would hope that any reports between the health
service intermediary and the HMC are private. To have

reports hkecome public will impede the ability of both the
HMO and the health service intermediary to negotiate from a
business standpoint. Simply put, if all reports and
contracts are public, then the contracts are more likely to
be identical. This makes pricing and contractual
negotiations for both the provider organization and the HMO
difficult and will decrease competition because the premiums




of the HMO=z will tend to be the same”.

Ms. Fritter:

Subsection 3.1 (a) reguires statutory accounting statements
from the. intermedlarv since the intermediary is not
otherwise regquired to do statutory accountlng, and §14-43-_
5.1{c) provides that the guarantor of an intermediary is to
provide genexally accep;ed acccunt_pg principles (GAAP), we
suggest that this subsection reguire CGAAD statements from
the intermediary.

Mz, Nemecek:

§114-43-3 a: This provision dupTicates provigions noted
below and needs additional consgideration by the Insurance
Commigsion. See also Primelrie’s comments for § 114-43-3F,

Department”’s Response: The reports required by paragraph 3.1.z.
are from the intermediazy to the HMO and not te the Insurance
Commigssioner. The Commissioner would have access to the reports
under the examination powers gilven in W.Va. Code 88 33-28A-17 and
33-2-9 and the report would be entitled to confidential treatment
consistent with those sections until an examination is “filed” as
a public document. Paragraph 3.1.a. of the proposed rule does
nothing that would zlter the confidentiality of documents
possessged by the EMO, and as is explained in the Department’s
regponse to § 2.1 above, the Commisgsioner is regquired by statute
to oversee the provider contracting and f£inancial solvency of
EMOs. The reports would be entitled to.any of the relevant
existing exemptions to the W. Va. Freedom of Information Act
(W.va. Code E§ 29B-1-1 et. seg.) including the "Trade secrets"
exemption. Paragraph 3.l.a. is not duplicative, but rather,
cumulative with subsegquent provisions of the proposed rule.
Nearly all insurance regula;o*y accounting is presented on a
statutory accounting pri ncwples (SAP) kasls, rather than a
generally accepted accounting Drlnc1ple (GAAP) basig. Department
gtaff believes that the intermediary statements shcould be
presented consistently with the certificate of authority holders
financial statements (i.e. SAP) since the ;ntermediary isg
performing a porticn of the certificate of authority holder’s
statutory regponsibilities. In this way, when reconciling the
financial statements cf the certificate of authority holder and
relevant intermediaries, the Department will be akle tc compare
"apples to apples." The only reason subparagraph S5.1.c. permits
(GraP) financial statements lg hecause 1t is asking for past and
already prepared statements (i.e. already done on a GAAP basis).
It would be a burden fcor the guarahtor te have to convert such
existing statements to a SAP basis.

3.1.b. Mg . Nemecek:

§144-43-3 b: Primelne reccmmends removing this




reguirement. It is vague and duplicates other provisions of
this proposal. ~ -
Department Response: The paragravh is neither duplicative, nor
vague and was retained.

3.1.4d. Mr. Mytty:

3.1.4d. It is unreascnable to regquire a six-month reserve
and a full month of funding for IBNR.

Ms., Fritter:

Subsection 3.1{d) requires the intermediarxry tc maintain a
certain working capital. This subsection is unclear. Are
the assets to be one month’s claims (based on the average
for the most recent six months) or are they to be egual to
gix months of ¢laims. (based on the average of actual and
estimated claims)? The NAIC has developed risk-based
capital reguirements for comparable insured coverages that
are closer to two months of claims, unless the premium
exceeds $50 million. HIARA suggests the NAIC approach.

Department’s Response: Paragraph 2.1.d4d. of the vproposed rule
does rnot require a six-month reserwve. It, rather, requires a :
cne-month reserve, based upon a six-month average number. In the
insurance/HMO industry one month of claims reserves is not at all
an excessive finmancial cushion or margin of error. It is, in
fact, very ccnservative. The NAIC has only begun tc develop
risk-based capital concepts for ¥MCO’'s. They are far from
complete. Department stafIf hag reworded 3.l1.d. to clarifiv that
one months reserves are regquired.

3.1.e,. Ms. Nemecek:

§ 144-43-3 e&: PrimeQne recommends inserxrting "or an
appropriate allocation when the entire monthly IBNR is not a
craedible standard" after vdetermined.?

Department’s Response: The suggested changse would take a very
reasonable objective standard and replace it with a completely
subjective cne which begs for disvute. The existing language was
left intact. '

3.1.e.A. Mr. Mytty:

2.1.A. (sic}) I would hope that adegquate language regarding
held harmless would also be sufficient for this paragraph
and in meeting the capital and reserve fund reguirements.

Department’s Response: Paragraph 2.1.e.2 of the proposed rule
is a discretionary provision whereby the Commissioner may approve
alternative methods of proving the financial soundness of an
intermediary arrangsment with an EMO. This section leaves to the




Commissiconer’s digcretion whethar to consider “hold harmless”
language.

3.L.E. Mr. Mytty:

C I . This language would appear to negate the contract
between the certificate of authority holder and the health
service intermediary. Questions would arise as tc whether

the intermediary could simply refuse to pay a claim. If a

hold harmless clause is required, then this language should
be unnecessary.

Ms. Fritter:

Subsection 2.1(f) requires the certificate of authority
holder to assume the full financial responsibility for any
valid claims presented for payment to the intermediary by
providers Ifor coversed hezlth care serviceg to subscribers,
et al. In essence, the certificate of authorityv holder is
indemnifying providers under contract with an intermediazy
for any payments not received from the intermediary to the
certificate heldexr. This requirement appears to exceed the
statutoxry reguirements contained in West Virginia Code § 32-
25A. In particular, §7a(l) and {(4) requires that the HMO
rather than the subscriber is liable for the fees to the
provider, and that the subscriber is not liable to the
provider for any services covered by the subscriber’s
contract to the FMO. It does not provide that in a
gituation in which the provider has assumed part of the risk
of providing services that the HMO should guarantee the
obligation of the intermediary in the event ci any

nonpayment from the intermediary to the provider. The
intermediary, assuming the risk, should be guaranteeing this
paymant.

Mr. Calli=on:

(Mr. Callison’s comment is verbation with that of Mrs.
Fritter.)

Ms. Nemecek:

§ 144-43-3 £: This provision is not consistent with § 144-
43-4.2. As you know, each COHA is responsible for the
benefits provided to its enrcllees under West Virginia law.
The assignment of risk and manner in which the COHA and the
risk sharing provider account for that risk needs further
consideration by the Insurance Commission.

Department s Response: The language does not negate the
contract between the certificate of authority helder and the
intermediary. The financial responsibility reguired by paragraph
3.1.£. is limited bv the reference to “as in subsection 4.2 of




this rule” and therefore is completely consigtent with 4.2,
Subsgection 4.2 limits the financial responsibility of the
certificate of zuthority holder to valid claims cther than claims
of providers who have contracted with the intermediary. In this
way the Iintermediary cannot simply overspend and then let the
certificate of authority holder pay for the excess, The amocunts
the certificate of authority holder could potentially be held
responsible for under paragraph 3.1.f and subsection 4.2 are
covered services from providers other than thoge who have
contracted with the intermediary. This is consumer protection
provision to protect enrolless from being caught in the middle
when an intermedizry fails to live up to its contract. The
Commissiocner issues a certificate of authority to the certificate
of authority hcolder (EMO), nct the intermediary. It is the HMO
that 1s responsible for living up to the prereguisites of that
certificate including adequate provision of health care services.
To the extent that the HMO contracts the responsibkility for the
provision of part, or most.cf, those health care services over Lo
an unlicensed {and essentially unregulated) intermediary, the HEMC
cannot simply wash its hands of its responsibilities to its
enrollees. The genesis of paragraph 3.1.f£. and subsection 4.2
are actual experiences in other states where the HMO market is
more mature than in West Virginia. The Commissioner’s primary
responsibility is the protection of the HMO enrollees and these
provisions are designed to prevent the bad experiences in other
stcates (eg. Florida). Health care intermediaries have frequently
failed financially in those states and left enrollees with the
cnus of unpaild bills for providers services or the inability to
obtain health care services. Paragraph 3.1.I. of the proposed
rule is completely consistent with W. Va. Code §§ 33-25A(1) &
(4) . As two of the commentators note, those provisions require
that the HMO retain financial responsibility and not the
subscriber. That is exactly what paragraph 3.1.f does. W. Va.
Code § 33-2BA-4(2) (£) alsc reguires that the HMO "assume full
financial risk" (emphasis added). It is the opinion of the
Department staff that hold harmless provisions do not alcne
adequately protect the consumer and that the language should
remain unchanged. :

3.1.h. Mr. Mytty:
3.1.h. This language should be the responsibility of the
UMO. It should not be a burden placed upon a provider
organization. -

M=s. Fritter:

Subsection 3.1(h) should allow for an exception whereby the
intermediary provides the services in an out-of-area or
emergency situation.

Mz. Nemecek:

§ 144-43-3 h: PrimeOne recognized that enrollees need




access to network providers. However, this provision does
not take into account the fact that COHAsS contract with many
providers that may not actually provide the service in the
approved area of coperation, Epr example, COHA's frequently
use centers of excellence for transplants and othsr,
tertiary care, and laboratories cutside the COHAs counties
of operation.

Department’s Response: The depvartment staff does not understand
Mr. Mytty’'’s comment. It ig sesmingly a misunderstanding of
paragraph 3.1.h. Paragraph 3.1.h. simply regquires that an
intermediary cannot operate in a county in which the certificate
of authority holder is not itself authorized to operate.
Emergency and tertiary care are the responsibility of the
certificate of authority holder and ghould be provided through

direct provider contracts and reimbursement. {(Direct contracts
are "carved out' of this rule at paragraph 2.7.a. cf the proposed
rule). Thig rule should not therefors afisct these sgervices.

lLaboratory work performed cutside the service area would not
violate the rule so long as the samples were collected within the
service area. The same procedure is now in efféct as to lab work
dore directly for the certificate of authority holder and its
direct providers. Department staff did not amend paragraph
3.1.h.

3.1.k. Ms. Nemecek:

144-43-3 k: PrimeOne recommends substituting "periodically’
for "continuously.”

Department’s Response: Intermediary contracts set up ongoing
and continuous business relationships between the certificate of
authority holder and the intermediary which will involve daily

transactions. The Department staff feel that "continuous"
monitoring is more consistent with the reality of such contracts.

3.1.1. Ms . Nemecek:

144-43-3 1: Primelne recommends removing this provision
because it duplicates statutory regulirements. :

Department s Response: Subparagraph 3.1.1. does reliterate
statutory reguirements that the certificate of authority holder
must maintain certain financial criteria, but is necessary in the
proposed rule to clarify that these requirements are not avoided
by the entry of -an intermediary contract.

3.1.m. Mr. Mytty:

3.1.m. Audited financilal reports preparsd by an
independent “certified public accountant should be
unnecessary. The proposed language as written could
potentially reguire that independent physicians, pharmaciles,
and any other provider would have to have an independent




audit. When providers are potentially contracting with
several HMOs, this expense is both tremendous and
unnecessary. I would hope that this regquirement could be
eliminated.

Ms. Fritter:

Subsection 3.1(m) reguires the intermediary to provide its
annual findancdial report to.the HMO, which in turn files a
copy of the report with the Commissioner. If the
Commissioner retains jurisdiction over the intermediary, it
is more expedient and legg burdensome on the certificate
holder if the intermediaxy is redu1red to file the report
directly te the Commissioner.

Mr. Callison:

1i4 C.S.R. § 43-3.1I.m. Intermediary Contract Requirements,
Subsection 3.1.m. regquires the health service intermediary
to provide an annual audited financial report tot he HMO on
or by the first day of June each year. In turn, the
certificate of au_horlpy holder is redqiired to file a CopY
with the Commigsiconer. Since the Commigsioner has
Jurisdiction over the ;ntermedlary, it would appear to be
more expedient and put less of a burden on the certificate
of authority holder 1f the lnyermedlary were o f£ile this

annual report directly with the Commissioner rather than
imposing this duty on the certificate of authority holderx.

Ma. Nemecek:

114-43-3 m: PrimeOne suggest inserting "within ten days"
after commissioner in the last saentence. § 144-43-4.8
ghould be removed because it duplicates this reguirement.

Department’s Response: Independent physicians, pnavmac*es, and
other lndependent providers do not mest the definition of a
“Health service 1nuermed1avy” or “intermediary” as set out in
subsection 2.7 of the proposed rule. The,proposed rule,
therefore, would not apply to them. Audited financial reports
are regquired only of perscns meeting the definition at subsection
2.7 and as to those persons the cost of the audit will be
commensurate with the size (in terms of amount of business) and
complexity of the intermediary contract. For example, an audit
of an intermediary providing only very limited serviceg in either
volume or treatment areas would be a simple audit and not be of
substantiasl expense. Once again, the ceritificate of authoritcy
holdexr (HMQO)}, by entering an intermedizry contract, is
contracting out a part (and sometimes pea%“y all) of those
activities which its certificate of authority permits it to
legally do. The HMO must monitor these intermediaries for
compliance with the original statuteory reguirements to maintain




an HMO certificate. Likewise, the Commisgioner needs the
financial data of the intermediaries to the same extent she or he
neads the financial data of the HMO. Otherwise, a determination
as to the solvency of the overall health care delivery system
(HMO plus intermediaries) is impossible. The department does
retain jurisdiction over the health service intermediary, but has
much more control over the direct certificate of authority
holder. Chapter thirty-three gives numerous specific remedies to
the commissioner with regard to licensees. Control over the non-
licenged intermediary is more tenuous and difficult to enforce.
It iz a minimal burden foxr the certificate of authority holder to
forward the f£inancial report to the Commissioner. -~ The Department
staff feels that a ten day period is reasonable and will
incorporate it into the proposed rule at subsection 4.8. The
last sentence of paragraph 3.1.m. is. duplicative of subsection
4.8 and was deleted.

Section 4 ¢of the Proposed Rule
4.1. Ms. Nemecek:

§ 114-43-4.1: PrimeOne recommends permitting COHAS to
submit each contract within ten days of its execution.
PrimeQOne redommends striking all wording after "a full
executed copy of the contzactc." '

Department’s Response: The language simply clarifies that all
relevant attachments to the contract must be filed. The language
was retalned, however, a ten day filing period was adopted.

4,1.2.A. Ms. Fritter:

Subsection 4.1.a.4. Vequires a certificate of authority
holder to f£ile an cpinion of a gqualified actuary regarding
the contract between it and the lptermedlary Chapter 252
does not requlve that guch an ovinion bs rendered when the
contract is filed, nor that such op1nwom be rendered by an
actuary. _Nevertheless, should this cpinicn be required, the
word "sound" should be replaced by the word "reasonable" per
cur comments on § 114-43-3.1 above.

Mr, Callison:

114C.8.R.§ 43-4.1.a.A. MO Requirements. The certificate of
autnorﬂty holder is reguirsd whesn flllng a health service
intermediasry contract to file the opinion cf a gualified
independent actuary regarding the contract. _Chapter 253
does not ?equire that such an op*n;op be rendered wher the
contract is filed, nor that such oplnlon be rendered by an
setuary. Neverthelesgs, if this oplnlon ig to ke regquired,
the meaning of the term that this is a "fiscally and
financially sound transaction” is not defined and, without
definition or guidelines, may not be one upon whlch an
actuary can opine.




Mg. Nemecek:

li4-43-24.1.a: For the reasons stated above concerning § 114-
43-3.1, PrimeOne again recommends that the COAH’'s actuary
shall make this cpinien.

Department’s Response: See "Deparitment Responge" to comments to
subsection 3.1. above.

4.2. Mr. Mytty:

4.2. “"This language is confusing to me. It would imply that
the HMO remains financially respongible for claims of
providers not contracting with the intermediary. While
generally this should be true, an HMO and a health services
intermediary may agree in their contract that the
intermediary is responsible for smergency service.
Furthermore, the intermediary may e responsible for
referrals for a certain escoteric services not directly
available through the intarmediary. Thisg should be the
option cf the contracting parties to determine what services
bacome the financilal responsibkbility of the intermediary or
the HMO”.

Ms. Fritcter:

Subgection 4.2 makes the certificate holder financially
responsible for claims for covered services presented to the
intermediary. Our comments on this provision are the same
as those ocutlined in § 1i4-43-3.1.(f) above.

Mr. Callison:

114 C.S.R. § 43-4.2. HMO Reguirements. Subsection 4.2
makes the certificate of authority holder financially
responsible for any claims for covered health care services
presented for payment to a health service intermediary and
which are not paid by the health service intermediary. Our
comments on this provision are the same as those contained
in 2, hereinabove.

Ms. Nemecek:
114-423-4.2. Comments are noted above,

Department’s Response: See Department Regponse Lo paragraph
3.1.£f. of the proposed rule, above.

Mz. Nemecek:

114-43-4.3. This provision should be removed because it
duplicates statutory regquirements.

Department’s Response: Statutory requirsments do not




specifically discuss interme
4

i n diary contracts and are not
duplicated by subsection £

il
4.2 of the proposed rule.

4.4, Ms. Fritter:

Subsection 4.4 reguires the certificate holder to be
responsible for the intermediary’s compliance with all
standards required by law. Should the Commissicner exercise
his autheority to directly regulate intermediaries, there is
no reason to make the HMO reascnable and liable for the
intermediary’s non-compliance. Only the commissioner has
the power and authority to bring the intermediary into
compliance. '

Mr. Callison:

114 C.8.R. § 43-4.4. HMO Regulrements. This subsection
regquires the cextificate of authority heoldar to be
responsikble for compliance by the health care intermediary
with all applicable standards required by West Virginia Code
§ 33-25A. West Virginia Code § 33-252-3(3) gives the
Commigsioner authority to regulate health care
intermediaries. The Commissioner through this provision and
others herein appears to be shifting this burden to ths HMO,
and, as such, would in essence place the full responsibility
and potential liability of an intermediaries’ ncncompliance
on the certificate of authority holder and absolve the
intermadiary in the event of any noncompliance. The HMO can
only enforce these requirements against the intermediary
through a legal action based on the contractual
relationship, while the Commissioner has all the powers of
hig office, i.e., cease and degist orders, to bring about an
immediate response from the intermediary.

Ms. Nemecek:

114-43-4.4. This provision is overly brecad and should be
limited to the heold harmless provision in the statute.

Department’s Response: The Depariment has sought to achieve =
balance between the competing interests of market flexibility and
close regulatory control. As Ms. Nemecek pointg out in her
letter "As the managed care market develops, it is important to
recognize the financial implications of these developin
relationghips without placing burdensome requlrements on the
contracting entities which may deter further develocpment of the
market." The Commissioner isg given the discretion to reguilre
full #MC licensure cof the entities defined as intermediaries by
the preoposed rule. In order to permiit licensed BEMO's to enter
into the intermediary contract, the Commissioner has elected not
to reguire the intermediaries to become licensed as HMO's
themselves. This would be administratively burdensome and stilt
market development. The thrust of W. Va. Code §§ 33-2B5A-1 et.
seqg., however, is clearly toward focusing responsibility for




compliance with financial, quality and accessibility standards on
the HMO which obtains a certificate of authority. The
Commissioner has, therefore, elected to require the certificate
of authority holder to retain a good measure of respensibility
for the.actlons of those intermediaries performing functions
which are necessary for the HMO to retain its certificate of
authority. The Commissioner could orohibit the use of .
"Intermediaries, " altogether, by reguiring each to have their own
HMO certificate of authorxity. &As explained in a previous
comment, the Commissioner has a much larger degree of control
over amn entity which must maintain a certificate from the Office
of the Insurance Commissicner, as opposed Lo an unlicensed
intermediary. The peint overall is that the commentators appear
to fluctuate between the extremes of a "no license" open market
and a market where all risk bearing entities must be licensed.
The rule establishes a reazsonable balance.

4.6, Msz. Nemecek:

114-43-4.3. This provision should be removed because it
duplicates statutory requirements.

Department’s Response: While the reguirements may be implicit
in the statutes, statuteory regquirements do not specifically
address accounting treatments of intermediary contract financial
results and the subsection was retalined to eliminate doubt and

confusion.

4.7 Mr. Mytty:

4.7. I have great concern that by giving full dccess to all
books and records to any health service intermediary and to
any provider contracting with an intermediary that providers
will be reluctant to contract if those records then becoma
publicly available. These are private transactions betwean
business entities and the examination should stop at the
right to review the contract between the HMO and the
intermediary. Furthermore, those contracts should not be
publicly availlable because they are proprietary.

Ms. Fritter:

Subsection 4.7 recquires the certificate holder tc ensure
that the Commissioner is give full access tec all books and
records. cf the intermediary, as well as becoming financially
responsible for all costs asscclated with the examination of -
such bocks. HIAA suggsests that the responsibility for
making an examinaticon of the books and the cogts asgscciated
with such examinaticn lie with the intermsdiary.

Mr. Callison:

114 C.S.R. § 43-4.7. HMO Recguirements. The certificate of .
authority holder is responsible for insuring the




Commissioner ig giliven full accessgs to all bocks and records
of any health service intermadiary, and further is -
financially responsible for any costs of examining the books
and records of the health sexvice intermediary or
subcontractor consistent with West Virginia Code § 23-2-9.
The Commissioner shifts the financial respconsibility for
inspecting the financial records from the intermediary to
the certificate of authority holder. It sesams more
appropriate that the costs incurred by any such inspection
and the responsibility for making such an inspection should
lie dizrectly with the Commissioner and the intermediary and
not through the certificate of authority holder. Likewise,
the intermediary should bear the costs of this examination.

Mz. Nemecek:

114-43-4.7. This provision is overly broad and duplicates an
earlier contract reguirement. (§ 144-43-3 c¢). It is not
pogsible for a COAH to. "insure" this kind of access.

Department’s Response: W.Va. Code 5§ 33-2B2-17(1) and (3)
specifically regquire that the Commissicner be given full access
£o the books and rscords of both an HMO certificate of authority
nolder and providers with which it centracts. As noted in
responses above, by not requiring irtermediaries to cobtain a
certificate of authority most of the Commissioner’s ability to
regulate such entities devolves through the actual certificate of
authority holder ovex which the Commissioner retains direct :
authority. The rules do not."shift" the responsibility for
compliance with financial examination requirements to the
certificate of authority helder. Rather, the rules maintain the
regponsibility with the direct licenses, instead of allowlng the
certificate of authoxity holder to contract such responsibility
away. The only reason the intermediary <an legally perform the
relevant health care services is by way of the fact that it has a
contract with the nolder of a valid certificate of authority. It
is logical that the Commissioner should look to the licenses
which W. Va. Code § 33-25A-4(2) (£) says must "assume full
financial responsibilitv" for the provision of health care
services to facilitate access to the books and records of the
intermediaries which the HMO elects to contract wifh. There is
nothing to prevent the certificate of authority helder from
recouping any costs from the intermediary via contract or
otherwise. The Department staff concurs that the use of
"insuring" access may be inappropriate and has revised the
wording to "taking all reasconable measures LO provide" access.

4.8, Ms. Nemecek:
114-42-4.8. Comments are noted above.

Department’s Response: The Department stafif adopted the
previous comment with regard to "within ten days."




4.5. Mr, Mytty:

4.9. It is possible to immediately cancel an agreement, then
what happens to the members of the HMO in that situation? T
would hope that some reascnable judgement would apply and
there would need to be some notice to the HMC and to the
intermediary sc that the terms of the contracts betwsen the
HMC and the emplover group can be met,

Department’s Response: Subsection 4.3 simply reiterates the
requirements of W.Va. Code § 33-28A-7.(b). Department staff is
confident that the Commissioner will exercise reascnable judgment
for the protection of the enrcllees. Such acticons of the
Commissioners are subject to notice and hearing requirements
(W.Va. Code 8§ 33-25A-21, 23A-1-1 et seqg.)

5.1l.a. Ms. Fritter:

Subsection 5.1(a) contalns an incomplete thought. It
provides that an entity may fulfill an intermediary’'s
obligatiocns 1f it has a surplus on a West Virginia Statutory
accounting basis of the greatexr of $2 million, without
stating to what the $2 million is comparxed.

Mr. Calliisomn:

114 C.S.R. § 43-5.1.a. Quaxantees. The first sentence in
gsubsection 5.1.a containg an incomplete thought. It
provides that a health service intermediary’s ckligations
which has been in operxaticon for five years or more and has a
surplus in West Virginia statutory accounting basis not
including land, buildings and equipment, of the greater of
"82,000,0C00.00," without indicating what £2,000,000 is
compared to. .

Department’s Resgponse: The language was changed to '"greater
than 32,000,000."
6. Ms. Fritter:

The heading should read "severability" not "separability."
Mr. Callison:

114 C.S.R. § 4£3-6-6. The hearing in this section contains a
type. It should read "severability" and not "separability."

Department’s Response: The. termg severability and separability
are synonymous and used interchangeably in rules and legislation.

nature and do not address specific areas of the rules. These
comments are very similar. The major points of this group of

The seccnd group of comments, as noted above, are general in




comments can be characterized as follows:

1. That regulation should be different for traditional
insurers as opposed to managed care type health care
delivery systems;

2. That “Provider Sponsored Networks (PSN)” (Department
note: essentially treated ag health care intermediaries
under the proposed rule) should either not be regulated at
all or not regulated as an insurer or Health Maintenance
Organization;

3. That PSNs should not be subject to f£inancial surplus
regquirements; and

4. That PSNs should be permitted to use “hold-backs” or
“capitation” instead of meeting financial surplus
reguireaments.

Department Response: It is agreed that the regulation of :
traditicnal insurers should be accomplished differently that the
ragulation of managad care type insurance carrisrs. In West
Virginia such managed care entities must generally be licensed as
Health Maintenance Organizations under W.Va. Code §§ 33-25A-1 et
seg. Health Maintenance Qrganizaticns are treated substantially
differently than traditional insurers. They are “carved out” of
many of the provisions of the W.Va. Code chapter 33 which relate
to traditiocnal insurers (see W.Va. Code §33-28A-24).

To the extent that it 1s suggested that PSN's or intermediaries
should go unregulated, the Department must strongly disagree.
Such position 1s not prudent, nor is iz supported by W.Va. Code
§§ 33-25A-1 et seg. Article 25& clearly regquires that the
Commissioner regulate the provider arrangements entered into by
an HMO {see W.Va. Code 8§ 33-2BRA-4(2) (o], 4(2) (d), &(2) (£), 4(4),
7a and 18(1) (e). In fact, the Commissioner is given discretion
to reguire licensure cf any o*ganizatiop D?OV*d'mg or arranging
for the provision of health care services th wough certain payment
methods (see W.Va. Code § 33-25A-3(3). It is especially
important that the financial soundness of entities taking on the
rigk of providing health care services be regulated. It would be
completely illogical to regulre stringent financial and guality
criteria to be met by an HMO to achieve licensure and then to
permit the HEMO to contract away its responsibilities with no
controls or checks on the contractors. - THe Dgpartment is aware
of at least one proposed contract whereby an HMO would surrender
ninety percent (90%) of its financial risk to an unlicensed
intermediaxy.

The Department agrees however, that flexibility should be given
to an HMO in entering provider contracts so long as financial
responsibility, guality and access of care are safeguarded. For
this reason subparacraph 2.l.e.A. of the oroposed rule allows the
Commigsioner to approve alternative finmancial arrangements.




For the above reascns the Depariment believes thsat the proposed
rule achieves both flexikbility in contracting and protection of
the consumer. The rule cnly intrudes into the contracting
arrangement to the extent necessary to be certaln that the
original criteria upon which the certificate of authority was
granted to the BEMO are s;ﬂll met when performed by
intermediaries.

Department Note: DepavLmenb staff upon further consideration
of the proposed rule became concerned that the T“ec_:,ruTaU:_ory
requirements may be evaded by the use of intermediary sub-
contractg. That is that the intermediary contract with the
certificate of authority holder could be used as a "shell” with
all work actually performed by a sub-intermediary. For this
reason, the staff amended section 2.1 and subsecticn 2.1.a to
include arrangements between intermed*aries. The intermediaries
regulated by the proposed rule are.still only those providing
health care services to enrollees of Lhe certificate of authority
holder, but whether directly or indirectly (see section 2.7 of
the proposed rule defining "health service intermediary").
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West Virginia Hospital Association

July 27, 1995 o

Hanley C. Clark

Insurance Commission

2019 Washington Street, East

P.0. Box 50540 o
Charleston, West Virginia 25305-0540

Dear Mr. Clark:

The West Virginia Hospital Association would like to respond to the recent proposed regulations
governing health service intermediaries, West Virginia Code Section 33-25A-3(3), e, and 20 as
filed with the Secretary of State on June 28, 1995. We request the following comments be
considered in preparing the final reguladons. Specifically, WVHA is opposed to the promulgation
of rules which would restrict the development of an integrated delivery system in West Virginia by
eliminating the opticn of a risk sharing arrangement between hezlth benefit plans and Provider
Sponscred Networks (PSN}

INTRODUCTION .

The West Virginia Hospital Association supports the development of an integrated delivery
system, however, regulatory impediments under proposed insurance commission rules may
impede the ability of providers to develop networks and assume risk under capitation or pre-
payment. Our goals with respect to advocacy for appropriate regulation of provider based health
plans and risk-bearing entities are:

. To ensure the zbility of provider based networks to form and accept capitated and
incentive based paymenis from health plans without themselves also being regulated as a
health plan. Reguladons should not require deplicative regulation of health plans and the
provider entities which contract with them.

. To remove regulatory barriers for provider based entities to become or sponscr healih
plans themselves and to remove barriers for provider based entities entering the market
which are not grounded in public protection.

. Te advocarte for healih plan standards that support public accountability and the delivery
of high quality coordinated care. Standards should appropriately separate health plan and

provider functions.

. To ensure that health plan requirements applied to integrated delivery systems
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appropriately reflect the operating and risk differences between health plans that
predominately pay claims and health plans that predominately produce health services.
The two types of plans are different in the way they experience and manage risk, and the
way they protect against insolvency.

BACKGROUND

Provider Sponsored Networks (PSN), such as PHOs, integrated service networks, and other
provider based networks are formal affiliations of providers, crganized and operated to provide an
integrated network of health care providers with which third parties, such as insurance companies,
HMOs or cther Health Plan Companies, may centract for the provision of health care services to
covered individuals.

Provider Sponsored Networks de have several things in common, In general, they are initiated,
financed, and governed by health care providers. They generally are formed for the purpose of
delivering health care services through contracts with Health Plan Companies. The PSN often
will arrange to contract on an accountable basis, using techniques such as capitation or “hold
backs,” and they generally will subject themselves to iniernal quality assurance, utilization review,
and credentialing standards. '

Provider Sponsored Networks play an important and positive role in health care delivery,
particularly in the delivery of managed health care. Health plans have found that the expansion of
programs of managed care is facilitated by PSN, as they:

. provide an established network of providers;
. promote provider accountability for quality by providing a vehicle through which
adrministative simplificadon and clinical guality management programs can be

implemented; and,

. reduce the health plan’s administrative expense of contracting by providing a single
party through which to negotiate contact terms.

Provider Sponsored Networks differ significantly from Health Plan Companies. For
example, PSNs:

. do not contract directly with covered persons;

. are not the focus of plan design, premium or rate setting, or benefit
administration; and,
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. are primarily in the business of providing health care services directly or through
their affiliates rather than in the business of insurance.

These differences are highly significant. A group of hospitals and physicians, for example, does
rot dictate to a Heaith Plan Company the type and extent of benefits to be offered to employers
and employees. Similarly, while providers obviously negotiate the charges for their services with
a Health Plan Company, the providers have no direct say in establishing the premium the Health
Plan Company wauld, in tarn, charge to employers. Moreover, a group of hospitals and
physicians in City A would have no say over which providers would be a part of the Health Plan
Company’s network in City B (nor would the City A providers have any ability to oversee the
quality of care in City B). Each of those differences reflect the fact that the business of PSN
(delivering health care services) is_nof the same as the business of a Hezlth Plan Company
(extending cornmitments of health care coverage).

Health Plan Companies sometimes pay PSN on a capitated basis or in a similar way which reflects
an incentive to manage health care service delivery within a budgeted amount. Some suggest that
PSN should be subjeca to Health Plan Company-type regulation, particularly solvency regulation.
This argument is often premised on the notion that a capitated or similar performance-based
payment is the economic equivalent of a premium. Reasoning backwards propenents of this line
of thought conclude that since the PSN is receiving a “premium,” it must be a Health Plan
Company. and if it is a Health Plan Company, it should be subject to the same sclvency, filing, and
reporting requirements applicable to Health Plan Companies in general. This argument is often
advanced with the intent of “creating a level playing field,” but thereby ignoring the fact that PSN
and Health Plan Companies are fundamentally different in operation, in purpose, and in the eyes of
consumers and purchasers, regardless of how one might characterize payment methodologies.

Historicallv, PSN insurance regulation has sought to promote four public policy goals: solvency of
the insurer (t0 protect consumers’ expectztions that coverage is there when they need it); fairpess
in claim payment (10 protect consurners from corporate overreaching): gdeguacy of the benefit
package (to protect consumers from misleading sales claims or “junk’ coverage); and overall
honesty and comperency of company management and operations (to serve as a buffer and a
bulwark for all of the foregoing). The WVHA agrees that these must continue to be important
considerations in Health Plan Company regulaton.

There are several critical reascens why traditonal Health Plan Company type regulation is not
relevant 1o PSN operations, primarily because many of the historic public policy goals of
insurance regulaticn are obvicusly not applicable 1o PSN.

. Assurance of adequate benefit design, while an important and necessary gozl, is
not achieved through PSN regulation since the PSN has very little if anything to do
with designing a plan of benefits. PSN provide health care services, not health
pian benefiis. It is the insurer, HMO or employer which generally selects the
benefits to be provided and then in tumn contracts with groups of providers to
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deliver covered services.

. Assurance of fair benefit payment is quite important to health care
providers, since they are often the ultimate economic beneficiaries of those
payments. What provider of service is not interested in receiving payment for the
services which a health insurance policy is intended to cover? However, it would
be inherently circular to impoese insurance type regulation on PSN simply to assure
that the PSN pays itself and its members in a fair and consistent way.

. Competent and honest administration have equal applicability to health care
providers and Health Plan Companies, but those geals have been historically well
advanced at the provider level through existing state licensure requirements and
oversight directed at physicians, hospitals, and cther professional care givers. One
might well argue that the jurisdiction and disciplinary authority of any state
professional licensing board over health care professionals and of state health
departments over institutional providers exceeds to a significant degree the type of
contrel exercised by state insurance regulators over health plan managers, officers
or directors.

. Provides little opportunity for PSN to mislead the public. Consumers will look
first to the entity which has given them a direct promise of coverage, rather than
health care providers, 10 resolve issues regarding their health coverage.

Provider based entities must have the flexibility to assurne risk for delivery of services through
capitation without being subject to capitalization reserve requirements and other regulation. By
applying insurance regulations to provider entities, capital will be unnecessarily diverted from
health care delivery puiposes. Thus, many provider entities, and the comnmunities they serve,
unable 1o organize their own managed care products, would be at great disadvantage in the
marketplace. Furthermore, the development of provider based managed care plans may serve to
reduce or eliminate some of limited health care rescurces which now go towards HMO overhead
and profits.

The West Virginia Hospital Asscciation encourages the Department of Insurance to help facilitate
delivery system reform by removing any obstacles for the transiton of networks, PHOs, and
other provider based managed care entities, We believe these regulations, if modified to
accormunodate these changes represents a step in that direction.

Sincerely,

S G L,

Steven J. Summer
President
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B. Keith Huifman

General Counsel

Wast Virginia Insurarce Commission
P.0. Box 0540

2019 Washington Street, East
Chareston, WV 253058-0540

Re: Rule Series 43 .. HMQs
Dear Mr, Huffman:

The Health Insurznce Association of America ("HIAA") is pleasad to submit these
comments with regard t¢ the above-mentioned rule. We have both general and specific
comments, and each are outlined below.

Generally, HiAA supports reasonabie regulation of HMOs and any currently
unreguiated eniity attampting to conduct the business of insurance withoui a license
and without complying with insurance regulaiions. [f the intent of Saries 43 is to rein in
unregulated intermediaries, we would concur with including them in the regulation. On
the other hand if the Deparirment has full regulatory power over the certificate holder,
with whom the intermeciary must contract, there doesn't seem to be a need 10 regulate
or contre! intermediaries, specifically with regard to their financial stability.

HIAA offers the following technical comments:

§114-43-2 Definilions

2.6 - Health Service Intermediary - This definition includes a provision which
exempts providers direstly contraciing with a certificate of authority holder when
ihat provider rerders those services diractly. The Academy of Actuaries has
notad that the raguirement for a provider te "render services directly” could be
subject to a & percent allowance for non-direct services. In many situations
where a capftated rate is used, a few marginal services may noi be provided

355 Lith Swee, N7 Suite 800 East, Washingtoz DC 200041109 202/524-1500
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direcily by all providers, vet the HMO does not want to have 1o exclude those
services given their marginal nature. The 5 percent figure allows this flexibility
without exposure 1o gaming.

2.10. - Qualified Independent Actuary - HIAA recommends the delstion of this

definition and the elimination of ali references tc an "independent” actuary in the
rule. The actuary is frequently doing primary work (i.e., not reviewing the work of
others) and needs a far better understanding of the specifics of the organization
to develop rates and reserves, The reguirement of independence, therefore,
could be a negative. The National Asscciation of Insurance Commissicners
("NAIC"} does not require independence in the actuary but relies on the actuarial
profession standards to assurs fair presentation. We would agree.

114.43-3, - rmedi Contr uj e

Subsectien 3.1 provides that the contract between the certificas of authority
holder and the intermadiary must be accompanied by an opinion which states
that entering into the contract by the cerlificate holder is "inancially scund." The
term "financially sound" is not defined in the regulations and may be an
ambiguous standard. Scundness relates {o solvency which can be maintalned
svan when the new arrangement is losing money, i.e. cther areas of the
business may be profitmaking. HIAA recommends that the term be changed to
"financially reasenable.”

Subsection 3.1(a) requires statutory accounting staiements frem the
intermediary. Since the intermediary is not otherwise required to do siatutory
accounting, and §114-43-5,1(c) provides that the guarantor of an intermediary is
o provide generally accepted accounting principles (GAAP), we suggest that this
subsection raguire GAAP statements from the intermediary.

Subsection 2.1(d} requiras the intermediary to maintain 2 certain working capital.
This subsection is unciear. Ara the asseis to be one month's ciaims {(based on
{he average for the most recent six months) or are they to be equal to six months
of claims (based on the average of 2ctual and sstimated clairrs)? The NAIC has
developed risk-based cariial requiremants for comparable insured coverages
that are closer to two months of ciaims, uniess the premium exceeds $50 million.
HIAA suggesis the NAIC zpproach.
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Subsection 3.1(f) requires the certificate of authority holdar to assume the full
financial responsibility for any valid claims presented for payment fo the
intermediary by providers for covered health care sarvices to subscribers, et al.
in essence, the centificate of authority helder is indemnifying providers under
ceniract with an intermediary for any payments not received from the
intermediary to the certificate holder. This requirement appears to exceed the
statutory requiremeants contained in West Virginia Code §33-25A. In particular,
§7a{1) and (4} requires that the HMO tather than the subscriber is liabie for the
fees {0 the provider, and that the subseriber is net liable to the provider for any
services covered by the subscriber's contract to the HMQ. it does not provide
that in a situation in which the provider has assumed part of the risk of providing
services that the MMO should guaraniee the obligation of the intermediary In the
event of any nonpayment from the intermediary to the provider. The
intermediary, assuming the risk, sheuld be guaranteeing this payment.

Subsection 3.1(R) should allow for an exseption whareby the intermediary
nrovidas the services in an out-of-ares or emergency situation.

Subsection 3.1(m) requires the intermediary to provide its annual financial report
to the HMO, which in turn files a copy of the report with the Commissioner. if the
Ceommissioner retsins jurisdiction ever the intermeadiary, it is more expedient and

less burdenscme on the certificate holder if the imtermediary is required to file the
report directly with the Commissionear.

11443 HMQ Requitemsan

Subsection 4.1.2.A, requires a certificate holder to file an opinion of a qualified
actuary regarding the coniract between it and the intermediary. Chapter 25A
do2s not require that such an opinion be renderad when the contract is filed, nor
that such opinicn te rendered by an actuary. Nevertheless, should this opinion
be reguired, the word "sound” should be replaced by the word "reaseonable” per
our commants on §114-43-3.1 above.

Subsection 4.2 makas the ceriificate holder financially respensible for ciaims for
covered services presentad to the intermediary. Our comments on this provision
are the same as those outlinad in §114-43-3.1.{f) abova.




-

Subsection 4.4, requires the certificate hoider {¢ be responsible for the
intermediary’s compliance with all standards required by law. Should the
Commissioner exercise his autherity to directly regulate intermediaries, there is
no reason to make the HMO responsitle and liable for the intermedlary’s
nen-compliance. Only the Commissioner has the power and autherity to bring
the intermediary into compliance.

Subsection 4.7 requiras the certificate holder to ensure that the Commissionar is
give full access to all books and records of the Intermediary, as well as becoming
financially responsible for all cosis associated with the examination of such
books. HIAA suggests that the responsibility for making an examination of the
books and the costs associated with such examination lie with the intermediary.

§114-43.5, Guarantees

Subsection £.1{2) contains an incompiate thought, It provides that an entity may
fulflll an intermediary's obligations if it has a surplus on a West Virginia Statutory
accounting basis of the greater of $2 million, without stating to what the 52
million ls comparad.

§114-43-6, Severability

The heading should read "severability" not "separability."

HIAA appreciates the cpportunity to comment on this regulation. [ you have any
questions plaase feel frze to call me at (202) 824-1713,

Sincerely, %’

Lynne Fritier
Counsel

cc Randy Cox
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Insurance Commissioner
2019 Washington Street, East
Charleston, West Virginia 25311

Dear Mr. Clark:

Attached are comments to proposed Tite 114, Series 46, dealing with filing
procedures for health maintenance organizations and proposed Tide 114, Series 43,
dealing with health maintenance organizations and, in particular, intermediary
contract requirements. Your consideration of these comments is appreciazed.

Sincerely,

< e T -
L : ‘ - 7 . -

N T PV S

Carl E. Callison
Corporate Planner




COMMENTS ON TITLE 114, SERIES 43, HEALTH MAINTENANCE ORGANIZATIONS:

1. 114 CS.R. § 43-3.1. Intermediary Contract Requirements. Subsection

3.1 provides that 2 certificate of authority holder may not enter into an administrative health
service contract with a health service intermediary unless the contract is in writing and is
filed with the Commissioner accompanied by an opinion by 2 qualified independent actuary
which states that entering into the contract by the certificate of authority holder is
“financially sound.” The term “financially sound" is not defined in the regulations and may
not be a term with an industry accepted meaning, It, therefore, may be an ambiguous
standard which should be defined in the regulations.

2. 114 C.S.R. §43-3.1.1 Intermediary Contract Requirements. Subsection

3.1frequires the certificate of authority holder to assyme the full financial responsibility for
any valid claims presented for payment to the intermediary by providers for covered health
care services to subscribers, et al. In essence, the certificate of authority holder is
indemnifying providers under contract with an intermediary for any payments not received
from the intermediary to the certificate of authority holder. This requirement appears to
exceed the statutory requirements contained in West Virginia Code § 33-25A. In particular,
§ 7a(1) and (4) requires that the HMO rather than the subscriber is lable for the fees to
the provider, and that the subscriber is not liable to the provider for any services covered
by the subscriber’s contract to the HMO. It does not provide that in a situation in which
the provider has assumed part of the risk of providing services that the HMO should
guarantee the obligations of the intermediary in the event of any nonpayment from the

intermediary to tke provider. The intermediary, assuming the risk, should be guaranteeing

this payment.




3. 114 CSR. § 433.1m. Igtermediacy Contract Reguirements.
Subsection 3.1.m. requires the health service intermediary to provide apn annual gudited
financial report to the HMO on ar by the first day of June each year, In turn, the certificate
of authority holder is required to file a copy with the Commissioner. Since the
Commissioner has jurisdiction over the intermediary, it would appear to be more expedient
and put less of a burden on the certificate of authority holder if the intsrmediary were to
file this annual report directly with the Commissioner rather than imposing this duty on the
certificate of authority holder,

4, 114 CS.R. § 434.1.3.A. HMO Reguiraments. The certificate of
authority holder is required when filing a health service intermediary contract to file the
opinion of a qualified independent actuary regarding the contract. Chapter 25A does not
require that such an opinion be rendered when the contract is filed, nor that such opinion
be rendered by an actuary. Nevertheless, if this opinion is to be required, the meaning of
the term that this is a "fiscally and financially sound transaction” is not defined and, without
definition or guidelines, may not be one upon which an actuary can opine.

5 114 CSR § 4342, HMO Regquirements. Subsection 4.2 makes the
certificate of authority holder financially responsible for any claims for covered health care
services presented for payment to a health service intermediary and which are not paid by
the health service intermediary, Our comments on this provision are the same a3 those
contained in 2, hereinabove.

6. 114 CS.R. §43<4.4. HMO Requirement, This subsection requires the
certificate of anthority bolder to be responsible for complisnce by the health care




intermediary with all spplicable standards required by West Virginia Code § 33-25A. West
Virginia Code § 33-25A-3(3) gives the Commissioner suthority to regulate health care
intermediaries, The Cormnissioneér through this provision and others herein appears to be
shifting this burden to the HMO, and, as such, would in essence place the full responsibility
and potential liability of an intermediaries' noncompliance on the certificate of authority
holder and absolve the intermediary in the event of any noncompliznce. The HMO can
only enforce these requirements against the inten;nedimy through a legal action based on
the contractual relationship, while the Commissioner has all the powers of his office, ie,
cease and desist orders, to bring about an immediate response from the intermediary.

7. 114 CS.R. § 43.4.7. HMO Requirements. The certificate of authority
holder is responsible for insuring that the Commissioner is given full access to all books and
records of any health service intermediary, and further is financially responsible for any costs
of examining the books and records of the health service intermediary or subcontractor
consistent with W. Va. Code § 33-2-9. The Commissioner shifts the financial responsibility
for inspecting the fnancial records from the intermediary to the certificate of authority
holder. It seems more appropriate that the costs incurred by amy such ingpection and the
responsibility for making such an inspection should lie directly with the Commissioner and
the intermediary and not through the centificate of authority bolder. Likewise, the
intermediary should bear the costs of this exzmination. |

8. 114 CS.R. § 43-5.1.2. Guarantees. The first sentence in subsection
5.1.2 contains an incomplete thought. It provides that a health service intermediary’s

obligations which has been in operation for five years or more and has a surplus in West




Virginia statutory accounting basis not including land, buildings and equipment, of the
greater of “$2,000,000.00," without indicating what §2,000,000 {5 compared to.

9, 114 CSR. § 43-66. The heading in this section contains a typo. It
should read "severability” and not "separability.”
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An Anthem Health Plan
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Mr. Keith Huffmare

Genera!l Counsel

West Virginia Insurance Commission
P.O. Box 0540

2019 Washington Sweet, East
Charleston, West Virginia 253035-0540

Subject: Ruie Series 46 and Rule Series 43

Dear Mr. Huffman:

Thank vou for this opportunity to provide the Insurance Commission with commems on
the above captioned proposed rulss, PrimeOre is a health maintenance ¢rganization
which was licensed by the [nsurance Commission in 1994, Unfortunately PrimeOne
only received the proposed rules sarlier this week, Due to the short time period
PrimeQne has had to consider these proposals, I would like to begin my comments with
an invitaticn to meet with representatives of the Insurance Commission to further discuss
thess proposals and PrimeQOrne’s comments.

Comments on each proposal will be addressed separately beginning with Rule Series 46,
HMO filing procaduscs: ' :

PrimeOne wolld like to compliment the Insurance Commission for proposing rules that
include forms addressing the tequirements for licensure and for annual financial and
grievance procedurs reports. These forms will sireamline the 2pplication and reporting
process for carriers and reduce the Insurance Commission’s administrative burden.
PrimeQne recommends removing the portions of this proposed rule that duplicate the
HMO statute. Restating the stattory requirements in this regulation will only canse
confusion and could leed to minor inconsistencies between the statuts azd regulation.
Removing these portions will leave carriers with the tools necessary 1o comply with
stetutory requirernents,

Comments on Rule Series 43, Health Care Intermediary, will be addressed se¢ton by
section. In generz!, PrimeOne would like 10 complement the Wast Virginia as one of the
few states having the foresight 1o regulate risk sharing arrengements without requiring
providers 10 become licensed. As the managed care market develops, it is important to
recognize the {financial implications of these developing relationships without placing
burdemsome requirsments on the contracting entities which may deter further
development of the market,
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§ 114-43-2.6, “Health service intermediary” or “intermediary”: PrimeOne recommends
substituting the name “Risk shering provider” for "Health service intermediary.” Risk
sharing provider is the name generally used in the industy to describe this kind of entity.
To avoid confusion and promote the uniferm use of terms, PrimeOne suggests this
substitution.

§ 114-43-3.1; PrimeOne recognizes the Insurance Comumission’s concern about the

financial soundness of risk skaring agreements. However, the requirement of an opinion

from & qualified independent actuary is unduly burdensomie. Each of these opinions costs

an estimated $3,000. Certificate of authority holders (COAHS) employ qualified

actuaries who possess the skills and professional certifications necessary to certify the ,
financial soundness of these agreements. PrimeQOne would like to distinguish this i
situadion from the statutory raquirement that a qualified independent sctuary certify a

COAH application and rates.  Toe COAMs stail actuaries will review risk sharing

arrangements without bias toward the provider and thus can assess the fnancial

soundness objecively,

§ 144-43-3 a: This provision duplicates provisions notsd below and needs additional
consideration by the Insurance Commission. Ses zlso PrimeOne’s comments for § 144~
43.3 £,

§ 144-43-3 b: PrimeOne recommends removing this requirement, It is vague and
duplicates other zrovisions of this proposal.

§ 144-43-3 e: PrimeOn¢ recommends inserting “or an appropriate allocation when the
entire monthly IBNR is not a credible standard” after “determined.”

§ 144-43-3 £ This provision is not consistent with § 1444342, As vou know, each
COFHA, is responsible for the benefits provided to its enrolless under West Virginia law.,
The assignment of risk and manner in which the COHA ard the risk sharing provider
aceount for thas risk needs further consideration by the Insurance Commission,

§ 144-43-3 h: PrimeOne recognized that enrollees nesd access te network providers.
However, this provision doss not take into account the fact that COHAS contract with
many providers that may not actually provide the service in the approved area of
operation. For sxample, COHA’s frequently use centers of excellence for wansplants and
other, terdary care, and labormtories cutside the COHASs counties of oneration.

§ 144-43-3k; PrimeOne recommends substituting “periodically” for “continuously.”
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§ 144.43-3 1I: PrimeOne recommends removing this provision because it duplicates
statutory requirements.

§ 144-43-3 m: PrimeOne suggest inserting “within ten days™ after commissioner in the
last sentence. § 144-43-4.8 should be ramoved because it duplicates this requirement.

§ 144-43-4,1: PrimeOne recommends permitting COHAS to submit each contract within
ten days of its executon. PrimeOne recommends strikipg all wording after “a fuli
executed copy of the contrast.”

§ 144-43-4,1 a: For the reasons stated above concerning § 114-43-3.1, PrimeOne again
recommends that the COAH’s actuary shall make this opinion.

§ 114-43-4.2: Comments are noted above.

§ 114-43-4.3: This provision should be removed because it duplicates statutory
requirernents.

§ 114-43-4.4: This provisicn is overly broad and showld be limited to the hold harmless
provision in the statute.

§ 114-43-4.6: This provision should be removed because it duplicates statatory
reguirements.

§ 114.45.4.7: This provision is overly broad and duplicates an sarlier contract
tequirement, (§ 144-43-3 ¢}, It is not possible for a COAH to “insure” this kind of
access,

§ 144-43-4.8: Commepts are noted above,

Thank you again for this opportunity to comment on these proposed nulss, Please call me
if you desire additional information or have any questions,

Very tmaly yours,

Sawai

Sarzh Nemeacek
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(304) 257-1026
FAX (304) 257.2537

G\YE B. MITCHELL
PRESIDENT

ROSBERT I. HARMAN
ADMINISTRATOR

‘ GRANT MEMORIAL HOSPITAL ’

REGIONAL HEALTH CARE CENTER
P.Q. BOX 1019
PETERSBURG., WY 26347

July 28, 1885

Hanley €. Clark, Insurance Commissioner
201% washingteon Street, East

P. O. Box 50540

Charleston, WV 28305~0540

Dear Mr. Clark:

I am writing to respond to the recent proposed regulations feor
Eealth Maintenance Organizations, WV Code Section 32-25A-3 (3), e,
and 20 which were filed by the Secretary of State on June 28, 19G%,
I am reguesting that the comments be considered during vyour
preparation o©f the final regulatiens. I am opposed to the
promulgation of regulations that eliminate or severely restrict in
any form the option o©f & risk sharing errangement between
integrated delivery networks and health benefit plans.

In response to the advent of managed care within this State,
there has been a variety of activities undertaken by providers to
develop integrated delivery networks. Some of these networks are
anchored by large institutions while others have a base of small
institutional providers. In any case, the intent Is to develop a
more afficient and effective system within the State. These
networks will have the authority to deliver a broad range of
integrated services including physician services that may be
directly provided by the network members or contracted frem cutside
rasources. - -

Networks intent to ensure access to care for citizens residing
within their area and will promote a high degree of accountability
for the guality of services that they provide.

Integrated delivery system networks in order tc be effective
must be able to have some degree of flexibility in dealing with
risk assumption. These corganizations must be able to assume some
risk for the delivery of the services that they provide through
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capitation without being subject to reserve reguirements and other
requlations., By applying insurance regulations to these provider
crganizations, you thereby restrict their ability to effectively
control 1local costs and divert capital away from the actual

delivery of services.

I sincerely hope that the final regulations are in line with
permitting these corganizationg to develop and flourish within the
‘State,. They have great promise for integrating services within
rural areas,

Sincerely yours,

GRENT MEMCRIAL HOSPIT

A LAt
Rebeort L. Harman
Administrator/CED

RLE:mlih
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GA\YE B. MITGHELL (304) 257.1026
PRESIDENT A FAX (304) 257.2537
RUSERT I. HARMAN ‘5:1ir"‘ G
ADMINISTRATOR
\ GRANT MEMORIAL HOSPTTAL ]

REGIONAL HEALTH CARE CENTER
P.Q. BOX 1019
PETERSBURG, WV 26847

July 28, 1985

Hanley €. Clark, Insurance Commlssioner
2019 Washington Street, East

P. O. Box 50540

Charlesten, WV 25305-0540

Dear Mz. Clark:

I am writing to respond to the recent proposed regulations for
Health Maintenance Organizations, WV Code Section 32-25a-3 (3), e,
and 20 which were filed by the Secretary of State on June 28, 1355,
I am reguesting that the comments be considered during vyour
preparation ¢f the final regulations. I am opposed to the
promulgation of regulations that eliminate or severely restrict in
any form the option of a risk sharing arrangement between
integrated delivery nestworks and health benefit plans.’

In response teo the advent of managed care within this State,
there has been a variety of activities undertaken by providers to
develep integrated delivery networks. Some of these networks are
anchored by large institutions while others have a hase of small
institutional providers. In any case, the intent is to develop a
more efficient and effective system within the State.  These
networks will have the authority to deliver a broad range of
integrated services including physician services that may be
directly provided by the network members or contracted from outside
resources. e

Networks intent to ensure access to care for citizens residing
within their area and will promote a high degree of accountability
for the guality of services that they provide.

Integrated dellivery system networks in order tc be effective
must be able to have some degree of flexibllity in dealing with
risk assumption. These organizations must be able to assume some
risk for the delivery of the services that they provide through
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capiltation without being subject to reserve requirements and other
regulations. By applying insurance regulations to these provider
organizations, you thereby restrict their abllity to effectively
contrcl 1local costs and divert capital away f£rom the actual

delivery of services.

I sincerely hepe that the final regulaticons are in line with
permitting these organizations teo develop and flourish within the
State. They have great premise for integrating services within

rural areas.

Sinceraly yours,

GRENT NEMORIAL BOSPIT

Rebart L. Harman
Administrzator/CEC

RLH:mlh

P.2
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SOUTHERN VIRGINIAS RURAL HEALTH NETWORK
ROUTE 2, BOX 382
BLUEFIELD, WV 24701
{304) 325-3621  (304) 425-9511

July 28, 1995

Mr., Hanley ©. Clark
Insurance Commission

2019 Washington Strest, East
P. O. Box 50540

Charleston, WV 25305-0840

Reference: WV Code Section 33-2BA-3 zand 20
Dagyr Mr, Clark:

The Southern Virginias Rural Health Network is one of the demonsiration
projects funded by the Benedum Foundation and Robert 5. Wood
Foundztiern. This natwork i1z comprised of Biuefield Regional Medical
Canter, Mercer Health Center and Appalachisn OH-9 Emergency Medical
Sapvices and Home Care saerving the rural population of Mercer and
gurrounding counties. We oppose the rules that would restrict the
davelopment of an integrated dellvery system by eliminating the option
of a risk sharing arrangement petween health plans and provider
networks. .

Community provider based networks need to be able to Zorm and ascept
capitatlion without baing regulated as a health plan. Regulations
should not require duplicate regulation of health plans and the
provider entities which coniract with them,

Community provider based integrated delivery systems (networks) need to
bz abie to sponscr health plans themselves. Barriers to this, not
grounded in public protection, need tc be removed.

Community provider based integrated delivery systems should be
cermitted %o contract directly with state and private purchasers of
health care.

Integrated community provider dellvery systems should net ba regulated
in the gsame manner as HMOs, as they primarily provide health services
and are net claims paying entities, and thus, do not have the same
neads with ragard te financial solvency. :
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Laetter to Hanley O. Clark
Page 2
July 28, 1998

In gummary, we ancourage the Insurance Commission to craate a pelicy
anvironment in Wost Virginia that facilitates the development of
community provider based integrated delivery systems that meets the
health care needs cof our rural communities.

Sincaraly,

Evelyn Ogsrien

Coordlinator
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SOUTHERN VIRGINIAS RURAL EHEALTH RETWORK
ROUTE 2., BOX 2382
BLUEFIELD, WV 24701
{304) 325-3821 [304) 4259511

July 28, 1905

Mr. Hanley €. Clark
Insurance Commissiocon

2019 Washington Street, East
2. ¢, Box 50540

Charlaegton, WV 25308-0540

Reference: WV Code Secticn 33-2BA-3 and 20
Daar Mr. Clark:

Tha Socouthern Virginias Rural Health Network igs one of the deamonstiration
projaecta funded by the Benedum Foundation and Robert J. Wood
Foundation. This network 1s comprised of Bluefield Regional Medical
Center, Mercer Health Center snd Appalachisn QH-¢ Emergency Medical
Sarvices and Home Cars serving the rural population of Mercer and
surrounding counties, We oppose the rules that would restrict the
davelopment of an integrated delivery system by eliminating the option
of a risk sharing arrangement between health plans 2nd provider
networks, :

Comnmuttity provider ba=ed networks need to be able to form and ascept
capitation without being regulated #8 a health plan. PRegulaticns
gshould not regquire duplicate regulation of health plans and the
provider entities which contract with them.

Community provider based integrated delivervy sysitems [(networks) need to
be able to sponsor health plans themselves. Barriers to thils, not
grounded in public protecticn, need to be removsd.

Community provider bassd integrated delivery systens should be
permitkad to coantract directly with state and private purchasers of
health care.

Integrated community provider delivery systems should not ba regulated
in the same manpner as HMOs, a@s they primerily provide health services:
and are not claims paying entities, and thus, do net have the same
neads with regard to financial solvency. ‘ Lo
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Latter to Hanley C. gclark
Page 2
July 28, 1995

In summary, we encourage the Insurance Commission to create a policy
envirenment in Wast Virginia that facilitates the development of
community provider based integrated delivery systems that meets the
nealth care needs cof our rural communities.

Sinceraly,

L% . .
E?u¢1¢%r_ C)EEHAiﬁy)
Evalyn O'Brien
Cocrdina@or
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franiey C. clark INSURANCE COMMISSION

Insurance commission

2019 Washington Street, East
P.0C. Box 50540

Charteston, West Virginia 25305-0540

Dear Mr. Clark:

The West Virginia EMS Coalition would like to respond to the
recently proposed reguiations governing health service
intermediaries, West Virginia Code Section 33-25A-3 and 20

as fited with the Secretary of State on June 28, 1985. We
request the folflowing comments be considered in preparing
the final regulations. Specifically, West Virginia EMS Coalition
is opposed to the promulgation of rules which would restrict
development of an integrated delivery system in West Virginia
by eliminating the option of a risk sharing arrangement
between health benefit pians and provider networks.

The West Virginia EMS Coalition supports the devefopment of
an integrated delivery system through network development,
however, regulatory impediments under proposed insurance
commission rules may impede the ability of providers to
develop networks anad assume risk under capitation of pre-
payment. Qur goals with respect to aqvocacy for appropriate
regulation of provider based health plans and risk-bearing
entities are:

* TO ensure the abiiity of provider based networks to
form and accept capitated and incentive based payments
from health plans without themselves also being
regulated as a health plan. Reguliations should not
require duplicative regujation of health plans and the
provider entities which contract with them.

* TO remove regularory barriers rfor provider based entities
to become or sponsor health plans themselves and to
remove barriers for provider based entities entering

PO, BOK 3374 COARIZSTON A% 28361 1304343-2312
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the market which are not grounded in publfic protection.

* To advocate for health plan standards that support
public accountability and the delivery of high quality
coordinated care. Standards should appropriately
separate health plan and provider functions.

* To ensure that health plan requirements applied to
integrated delivery systems appropriately reflect the
operating and risk differences between health plans
that predominately pay claims and health plans that
predominately produce health services. The two types
Of plans are different in the way they experience and
manage risk, and the way they protect against insotvency.

Provider networks developing in West Virginia, including the
four Rural Demonstration networks, will be denied the ability
to do business with purchasers of health care, including
Medicaid, Medicare, and PEIA, If these regulations are adopted.
These developing hetworks cannot be reguliated in the same
way that HMOs are with respect to financial solvency require-
ments, since these are not claims paving entities.

The West Virginia EMS Coalition encourages the Department of
insurance to help faciiitate delivery system reform by
removing any obstacies for the development of provider based
networks and to encourage new maodels of health care delivery.

Sincerely,

%"’h £ AL A

Roger E. Bryant,
President

RB/Idb

PO, BOK 3374 - CHARLESION &y 23380 (3041345-2312
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WEST VIRGINIA
Haniey C. clark INSURANCE COMMISSION

insurance commission

2019 Washington Street, East
P.0. BOX 50540

Charleston, West Virginia 25305-0540

Dear Mr. Clark:

The West Virginia EMS Coalition would like to respond to the
recently proposed regulations governing health service
intermediaries, West Virginia Code Section 33-25A-3 and 20

as filed with the Secretary of State on June 28, 1995, We
request the following comments be considered in preparing
the final regulations. Specifically, West Virginia EMS Coalfition
is opposed to the promulgation of rules which would restrict
development of an integrated delivery system in West Virginia
by eliminating the option of a risk sharing arrangement
between healfth benefit plans and provider networks.

The West Virginia EMS Coalition supports the devefopment of
an integrated delivery system through network development,
however, regufatory impediments under proposed insurance
commission rules may impede the ability of providers to
develop networks and assume risk under capitation of pre-
payment. Our goals with respect to aadvocacy for appropriate
regulation of provider based health plans and risk-bearing
entities are: .

* - TO ensure the abifity of provider based networks to
form and accept capitated and incentive based payments
from health plans without themselves afso being
regulated as a healfth plan. Regulations should not
require duplicative regufation of heaith pfans and the
provider entities which contract with them.

* To remove regulatory barriers for provider based entities
to become or sponsor health plans themselves and to A
remove barriers for provider based entities entering b

20, 30X 537 TRARESTOM W 2535 T3041345-2312 bl | I
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the market which are not grounded in pubfic protection.

* To advocate for health plan standards that support
public accountability and the delivery of high quality
coordinated care. Standards should appropriately
separate health plan and provider functions.,

* TO ensure that health plan requirements applied to
integrated delivery systems appropriately reflect the
operating and risk differences between health plans
that predominately pay claims and hiealth plans that
predominately produce health services. The two types
Of plans are different in the way they experiernice and
manage risk, and the way they protect against insolvency.

Provider networks developing in West Virginia, including the
four Rural Demonstration networks, will be denied the ability
to do business with purchasers of health care, including
Medicaid, Medicare, and PEIA, if these regulations are adopted.
These developing networks cannot be regulfated in the same
way that HMQs are with respect to financial solvency require-
ments, since these are not claims paying entities.

The West Virginia EMS Coalition encourages the Department of
insurance to help facilitate delivery system reform by
removing any obstacles for the development of provider based
networks and to encourage new models of health care delivery.

sincerely,

%ﬁﬁ {’ﬁ/‘?’dﬂ

rRoger E. Brvant,
President

RB/Idb

PO. BOX 3374 THARLZSTCH v 23307 i30wi345-2312
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TrsulAntt Uommisslon

Attention:

From: Qv&&a_w Mazs s N
Date: :S_u\\{ O3 199 s)

Total pages, including cover shest: 34

If you have any questions about this fransmission, please calk:

20u- V374200

SPECIAL INSTRUCTIONS OR COMMENTS:

This facsimile transmission Is intended only for use of the Individual or entily to which it is addressed. it may
gontain information that Is privileged, confidential and exempt from disclasurs under applicable law. If the
reader of this facsimile message is not the Infended recipient or the employes or agent responsible for
delivering the message to the reciplent, you are hereby nolified that any dissermination, distribution or copying
af this communication is strictly prohibitad. if you have received this communication in eror, please natify us

Limmediateiy by phone and return the crginal massage to us at the above acdress via U.S. Mail. THANK YOU.
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July 28, 1995

Mr. Hanley C. Clark
Insurance Commission

2019 Washington Street, East
P.O. Box 50540

Charlestor, WV 25303-0540

Dear Mr. Clark:

1 am writing to voice opposition to the promulgation of rules that would restrict provider
nerworks, and, more especially, rural health networks from going at risk with empioyer groups
znd stats payors of kealth insurance benefits.

I feel that states, suchk as Minnesota, have in existence policies that protect the public

through insurance commission regulation and still afford providers that choose to netwark to
accept risk as par of their intagrated delivery svstems 10 serve the needs of their citizens,

To mandate that provider networks meet the same criteria as insurance companies will
cripple networking in our state and ultimately hurt the public that we are all committed to

protect.

Please consider a pollc'v that facilitates the dcvclopment of provider-based integrated

Sincerely,

A_nd:cw Mazon, TTT
Administrator/CEQ

AM/bK
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Total peges, including cover sheet: 5\

If you have any questions about this transmission, please call:

20u- V3700

SPECIAL INSTRUCTIONS OR COMMENTS:

This facsimile fransmission Is intended only for use of the Individual or entily to which it is addressed. it may
contain information thet s privileged, confidential and exempt from cisclesurs under applicable law. If the
reacder of this facsimile message © net the Intended recipient or the empioyes or agent responsible for
Celivering the message to the recipient, you are heraby notifiad that any dissemination, distribution or copying
of this communication is strictly profibited. [f you have recaived Uis comenunicafion in error, pleass notify us
immediately by phone and retum the erginal message to us at the above address via U.S. Maill. THANK YOU.
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July 28, 1995

Mr. Hanley C. Clark
Insurance Commission

2019 Washington Street, East
P.0O. Box 50540

Charleston, WV 25305-0540

Dear Mr. Clark:

I am writing to voice opposition to the promulgation of rules that would restrict provider
nctworks, and, more especially, rural health networks from going at risk witk smployer groups
and stats payors of health insurance benefits.

I feel that states, such as Minnesota, have in existence policies that protect the public
throush insurancs commission regulation and sull afford providers that choose to network to
accept risk as part of their integrated delivery systems 0 serve the needs of their citizens.

To mandate that provider networks mest the same criteria as insurance companies will
cripple networking in our state and ultimately hurt the public that we arc all committed to

protect.

Please consider a policy that facilitates the development of provider-based integrated
delivery systems that meet the needs of our rural commumities,

Sincerely,

Andrew Mazon, TT[
Adminismater/CEQ
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PO, Box 1711 . Phone: [3C4) 348-2000
Charlesion, Wes: Virginie 253261711 Fax: [204] 348-2048
July 10, 1995 RECEIVED
JUL 11 1595

LEGAL DIViSION

B. Keith Huffman W. VA, INs. DEPT,

General Counsel

West Virginia Insurance Commission
P.O. Box 50540

2018 Washington Street, East
Charleston, WV 25305-0540

Dear Mr. Huffman:

| am writing regarding the proposed Series 43, Rules for Health Maintenance
Organizations.

We hope the Department will consider the following comments as it enacts these
regulations:

2.1.a. Some HMOs choose to contract on a percentage of premium basis, which
is an alternative to a fixed per capita basis. These regulations should probably include that

option.

3.1. If both the HMO and the health service intermediary are meeting the
Department of Insurance regulations, then an opinion from an independent actuary only
serves to increase costs and is unnecessary. Furthermore, an HMO and a health service
intermediary may have long-range business and strategic reasons for contractual
arrangements. To an independent actuary, those business goals may not be understood
and there may be difficulty in getting an opinion on how financially sound the contract is.
| propose that section 3.1 be amended by deleting the language after the word

"commissioner’.
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3.1.a. | would hope that any reports between the health service intermediary and
the HMO are private. To have reports become public will impede the ability of both the
HMO and the health service intermediary to negotiate from a business standpoint. Simply
put, if all reports and contracts are public, then the contracts are more likely to be identical.
This makes pricing and contractual negotiations for both the provider organization and the
HMO difficult and will decrease competition because the premiums of the HMOs will tend
to be the same.

3.1.d. ltis unreasonable to require a six-month reserve and a full month of funding
for IBNR. '

3.1.A. I would hope that adequate language regarding hold harmless would also be
sufficient for this paragraph and in meeting the capital and reserve fund requirements.

3.1.f. This language would appear to negate the contract between the certificate
of authority holder and the health service intermediary. Questions would arise as {o
whether the intermediary could simply refuse {o pay a claim. If 2 hold harmless clause is
required, then this language should be unnecessary.

3.1.h. This language should be the responsibility of the HMO. It should not be a
burden placed upon a provider organization.

3.1.m. Audited financial reports prepared by an independent certified public
accountant should be unnecessary. The proposed language as written could potentially
require that independent physicians, pharmacies, and any other provider would have to
have an independent audit, When providers are potentially contracting with several HMOs,
this expense is both tremendous and unnecessary. | would hope that this requirement
could be eliminaied.

4.2. This language is confusing to me. [t would imply that the HMO remains
financially responsible for claims of providers not contracting with the intermediary. While
generally this should be true, an HMO and a health services intermediary may agree in
their contract that the intermediary is responsible for emergency services. Furthermore,
the intermediary may be responsible for referrals for a certain esoteric services not directly
available through the intermediary. This should be the option of the contracting parties to
determine what services become the financial responsibility of the intermediary or the
HMO.
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4.7. 1have great concern that by giving full access to all books and records of any
health service intermediary and to any provider contracting with an intermediary that
providers will be reluctant to contract if those records then become publicly available.
These are private transactions between business entities and the examination should stop
at the right to review the contract between the HMO and the intermediary. Furthermore,
those contracts should not be publicly available because they are proprietary.

4.9. |Ifitis possible to immediately cancel an agreement, then what happens to
the members of the HMO in that situation? | would hope that some reasonable judgement
would apply and there would need to be some notice to the HMO and to the intermediary
so that the terms of the contracts between the HMO and the employer group can be met.

| would be happy to discuss these comments with you further and hope they are
constructive. '

Thank you.
Very truly yours,

Z

TAlan L. Mytty
President & CEQ

ALM/ca




