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NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE

AGENCY: Iosurance Commissioner , TITLE NUMBER.__ 114
RULE TYPE: Legislative s CITE AUTHORITY __W.Va. Code § 33-252-3(3),

5, and 20.

AMENDMENT TO AN EXISTING RULE; YES NOX
IF YES, SERIES NUMBER OF RULE BEING AMENDED:
TITLE CF RULE BEING AMENDED:

IF NO, SERIES NUMBER OF NEW RULE BEING PROPQSED: _ Sexies 43
TITLE OF RULE BEING PROPOSED: ___Health Maintenance Crganization

IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTABLISHED DURING WHICH

ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS

COMMENT PERIOD WILL END CN July 28, 1995 AT _ 4:30p.m.

ONLY WRITTEN COMMENTS WILL BE ACCEPTED AND ARE TQ BE MAILED TO THE FOLLOWING

ADDRESS.

B. Kei?h Euffman, General Counsel
West Virginia Insurance Commission
Post Cffice Box 508540

THE ISSUES TO BE HEARD SHALL BE
2018 Washineton Strast ~East B LIMITED TO THIS FROPOSED RULE.

Charleston, West Virginia 25305-0340

(304)558=040% :
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STATE OF WEST VIRGINIA
Legal Division

I . ..
. G % Offices of the Insurance Commissioner

HANLEY C. CLARK
Insurance Cornmissioner

Cavernar

R I

To Whom It May Concern:

Pursuant to West Virginia Code § 5F-2~2(a)(12), the
undersigned hereby grants consent to the f£iling of the following
rule proposed by the Insurance Commissioner of the State of West
Virginia: Title 114, Series 43, relating to "Health Maintenance
Organizations". ’ -

Signed this é/zﬂ/ day of June, 1895. .. /w
/ x/
P e

~ ! /!
(A e T 3T e L
James H. Paige, III /¥

Secretary of Tax and Retenue

!
!
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Telephone (304, 53%-0401
Facsimile (304) 538-0<12

2019 Washington Street, East : L )
P.0O. Box 50540 _"We are an Equai Opporiunity Emplioyer”
Charleston, West Virginfa 25305-0340 : S




Insurance Commissioner
Legislative Rule
Title 114, Series 43

HEALTH MAINTENANCE ORGANIZATIONS

Title 114, Series 43

T M F

On March 11, 1995, the West Virginia Legislature passed
House Bill 2619 which substantially rewrote Chapter 33, Article
252 of the West Virginia Code relating to Health Maintenance
Organizations (HMO). The bill became effective 50 days fron
passage. The bill at § 33-252A-3(3) mandates that the Insurance
Commissiconer “promulgate rules to facilitate the enforcement of
this subsectiocon ”

The rule sets forth regquirements for entities which do not
held an EMO license, but which contract with an HMO to do a
portion cf the functions which the licensed EMC would ordinarily
perform. The rules are intended to protect the public by
securing financial solvency of these entities and by regquiring
them to live up to the same guality and accessibility of health
care standards to which the #HMO is subject.




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Title 114, Series 43
Health Maintenance QOrganizations

Type of Rule: _X ILegislative Interpretive Procedural
Agency: INSURANCE COMMISSICNER
Address: Post Qffice Box 50540

2019 Washington Street, East
Charleston, West Virginia 25305-90540

1. Effect of Proposed Rule
ANNUAL FISCAL YEAR _W
Increase Decrease Currant Next Thercafter
ESTIMATED TOTAL Neone
CosT
PERSCNAL SERVICES None
CURRENT EXPENSE None
REPAIRS AND None
ATLTERNATIONS
EQUIPMENT None
OTHER AJ None
2. Explanaticn of above estimates:

The rule wil: ke no discernable fiscal impact.
3. Qbjectives of these rules:

regulate the use of health care intermediary ccntracts by
leh Maintenancs Organlza:;ons and thereby aszure

:ancial solvency ©f antities providing health care

Livery through managed care arrangements.




Rule Title: E=szlth Maip;§nance Organization

4. Explanation of Overall Eccnomic Impact of Proposaed Rule.

AO

Eccnomic Impact on State CGovernmexnt.

No measurable impact.

Eccnomic Impact on Pelitical Subdivigions; Specific
Industries; Specific groups of Citizens.

Thare should be no measurable financial impact. The
rule simply sets criteria for contracts between Health
Maintenance Organizaticns and EMO health care providers
who are agsuming the financial risk of the {(EMO).

Economic Impact on Citizens/Public at Large.

There will be no measurable impact, howeaver, the rule
iz designed to protact the public £rxrom the insclvency
oflan HMC by preventing the insolvency.

Date: A“M 2 2 £ LG 7 i
7 7

Signature of Agency Head or Authorized Representative
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HEALTH MAINTENANCE ORGANIZATIONS

Title 114, Series 43
BRIEZF SUMMARY OF RULE

This rule dictates conditions which must ke complied with if
a Health Maintenance Qrganizaticon (HMO) enters into a risk
shifting contract with a health care intermediary for the
intermediary to provide health care to the HMO's members. The
rule does not apply to doctors & hospitals which enter into
ordinary fee for service contracts. The rule establishes
reporting and financial solvency reguirements that must be met by
intermediaries who take on a portion of the risks and
responsibilitises for health care services that would otherwise be
those of the licensed HMO. Licenses for such intermediaries are
not generally reguired. '
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WEST VIRGINIA LEGISLATIVE RULE
INSURANCE COMMISSIONER

SERIES 43
HEALTH MAINTENANCE ORGANIZATIONS

General.
Definitions.
Intermediary Contract Regquirements.
- HMO Reguirements.
- Guarantees.

Separability




114CsR43
~MH28 5 llfﬂrag
WEST VIRGINIA LEGISLATIVE RULE
INSURANCE COMMISSICNER OFEIoE e
SECRETARY 31 LRGN
SERIES 43 FSTaTE
HEALTH MAINTENANCE ORGANIZATIONS
§ 114-43-1. General.
1.1. Scope. -~ This rule avvlies to all persons or entities

which are licensed or which may be required to be licensed
pursuant te the provisions of West Virginia Code § 33-25A-1 et
seq. - — —

1.2.. Ruthority. -- W. Va. Code §§ 233-25A-3(3) &5, 20.

1.3. Fili ng Date -

1.4. EE£Z ive Date. --

§ 114-43-2. Definitions,

2.1. "Administrative health service contract" means an
agresment batween a certificate of authority holder and a health
service intermediary in which:

a. The ;pte*med4ary accepts payments, including
paymants on a fixed per capita or fixed aggregate sum basis, from ~

the certificate of. auf%orlzy holdav for ons or more hezalth cars
services to be rendered by providers to subscribers, members,
policyholdexs, or cextif lcabeholde*s, as applicable, of =2
certificatz of authority holder, where the 1ntermeawary assumes
financial risk for payments to providers; and

b. The intermediary contracts with providers to
render one or mdore health care services to subscribsrg,
policynelders or certificatehclders, as applicable, of a
certificate of authority holder. -

2.2.."Certificate of authority holder” means an entity which
helds a wvalid cextificate of autho***y from the commissioner to
ocperate a ngealth maintenance ctganﬁzagﬂo* under West Virginia
Code §§ 33-25A-1 et seq.

2.3. "Commissioner" means the Insurance Commissioner of the
State of West Virginia.

2.4. "Group Practice" means a professional corporatien,
ership, asscociation, or other organization composed solely
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of health professionals licensed to practice medicine or
csteopathy and of such other licensed health professiocnals,
including podiatrists, dentists and optometrists, as are
nacessary for the provision of the health services for which the
group 1is responsible: a. who engage in a single field of medical
practice or specialty or who all practice at a single location;
b. a2 majority of the members of which are licensed to practice
medicine or csteopathy; <. who as thelr principal professional
activity engage in the coordinated practice of their profession;
d. who pool.their income for practice as memkersg of the group and
distribute it among the mselves according te a prearranged szlary,
drawing account or other vlan; and e. who share medical and other
records and sukstantial portions of major eguipment and
professicnal, technical and administrative staff.

2.5. "Health care services" or "healith ssrvices!" means
gservices, medical eguipment, and supplies furnished by &
provider, which may include, but which zre net limited to,
medical, surgical, or dental care; DSYC wlogical, optometric,
optic, chirovractic, podiatric, nursing, phy51cal tnerapy, wental
health, substance abuse, or pharmageutical services; health
educaticrn, preventive medical, rehabilitative, or homs hezalth
services; inpatient or outpatient nosplial sexvices; extended
care; nursing nome care; convalescent instituticnal care;
technical and professicnal clilinical pathology laboratory
services; laboratory and ambulance services; appliances, drugs,
medicines, and supplies; or any cther <Care, ssrvice, or Lreatment
of disease, or corzettion of defsects for human beings.

2.&. "Health service intermedisry" or "intermadiarvy' means a
vhysician, hespital, physician-nospital organization, indspendent -
provider orfanizatisn, independent provider :e‘work, or cthexr
entity ©r person that arranges for cne or more health cara
qevvices to ke rendsred By p:gy;d@rsftq SJHSC*Wﬂe*c,
policvhelders, ox certiiicatenclders, as aDDllcaD__, of =
certificate of authority holder. T"Health service intermedizry"

or "intermediary" does not include:

a. - A pfOV'ae* dlrectly contracting with a certificate
of authority ncldsxr for the provider to render health cars
saervices, whan that prOVLder renders thase services direcily and

e

only througnh its cwn professional license cor licenses oxr, in the
case when the provider is a "group practice" the group practice

utilizes corly its emplcyess, partners or sharsehclders and their

professicnal licenses to render those services.

b. A certificate of authority holdex:
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Z2.7. "Incurred but not reported health care costs" or "IBNR"
means the cost of health care services rendered to subscribers,
peclicvholders or certificateholders, as applicable, of a
certificate of authority holder by providers during the reporting
veriocd and for which the health service intermediary is
finapcﬁa"ly respons*bTe, but which are not reported to the
irntermediary until after the pericd.

2.8, "Independent certified public accountant" means an

lependent certified public accountant whe holds a valid license
to practice, issued by the state in which they reside or have
their princival place of business who has experience auditing or
performing accounting functicons for health maintenance
organizations and whe deces not have a financial or other interest
in a given entity which could influence their professional
judgement.

2.%. "Providaer" msans a perscon 0¥ other sntity which heolds a
valid license t£o provide spEcific health care services in the
Staze cf West Virginia.

2.10. "gQualified independent actuary" means an actuary who is
2 member c¢f the American Academy oI Actuaries or the Society of
Lotuaries and has experisnce in establishing rates for health
malntenance organizations and who has no financizl or employment
interest in the certificate of authority nolder or the health
care interxrmediary.

' )

§ 114-43-3, Intermediary Contract Regquirements.

3.1. A certificate of authority heolder may not snter into an
adminis i=ha ative hearth gservice contract with a health ssrvice
intermediary unless the contract is in writing, is filed with t<he
commissioner accompanied by an ovinion by a gqualified independent
actuary wnich states that the encry of the contraczt by the
certificate of authority holder i1s financially scund, and the

contract contalns provisions which:

a.- Reguire. the health Se“v‘ce intermediary to provide
the cerzificate of authority holder with regular written repoxts

prapared on a West Virginia statutory accOLnLing basis, at least
guartexly, that state _%e health se v1ce lﬂ;erQdTQIY s current

assets and identify in the aggregate all payments made or owed to
its providers in suff1c1e"h detail to detéermine if the payments
ars being made in a L*TQTy manner and which identify In the

aggregate the reasonably estimated incurred Dut not reported
healtn care costs;

Page 3
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b. Reguire the certificate of authority holder to
monitor the health service intermediary’s reports required under
paragravh a <of this subsection.

c. Permit the certificate of authority helder and the
commissiconexr, both singularly and jointly, upon reascnable prior
notice, to audit, inspect and copy the health service

_nuevmeclary s books, records, and other evidence of its

operaticns which are, in the discretion of thes certificate of .
authority holder or the commissicner, relevant to the

intermediary’'s obhligations under the administrative health

service contract for the purpose of determining the

intermediary’s compliance with all reguirements legally mandated

by statute, rule or the administrative health service contract.

Any such review shall be subject tc any confidentiziity

requirements imposad by State or Federal law.

d. Reguire the health service intermediary to
maintain working capital in the form of cash ox. eguivalent liguid
assets =zt least a2gual to the meonthly average of actual and ’
gstimated claims for the prior six months for all health services
provided underx ths administrative health service contract.

= Regquire the interwmediary to create a segrsgated
furnd, which may ke aggregated, egual to the entire monthly IBNER )
as of the first day of each month as actuarially determined by
the certificate of auvthority holder.

A, The commissioner may upon application of the
certificate of authority hecldexr and gooc cauge saown, give prior
written apoproval to alternative financizl arrangemsnts between
the certificate of authorityv holder and the lﬁtermeaﬁa?y sucn as
the us2 of premium withhold funds, either in conjunction with or
in lisuv of the capital and resarve fund requiremernis ol
paragrapns d and = o this section.

Ih

Reguire the certificate of autheority holder to
assume the full fipancial responsibility as specified in
subseciion ¢.2. of this rule, for any valid claims presented for
paymen:z to the healzh service intermedizry oy providers for
coveraed health cars services rendered to a subscriber,
policyvholder, enzcilee or certificate holder, as applicaklie, and
which are not paid by the health service intermediary as provided
by Law and by the contract between the intermediary and provider.

g. Regulire that a2ll enrcllee or enrcllse group
contracts must be directly with the certificate of authority
holdsr and not the intermediazy.

Page 4
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h. Require that the intermediary provide services on
behalf of the certificate of authority heolder only in counties
where the certificate of authority holder is authorized by the
commissioner to coperate.

i, Clearly delineate the responsibilitiss to bse
agsumed by the intermediary and require that the intermediary
adhere to all quality and accessibility standards o which th
certificate of authority holder ig subject.

3. Reguire that to the extant the intermediary is
permitted tc sub-contract the provigion of health care services
that all sub-contractors musb adhere to gquality and accessibility
standards to which the certificate of autnorﬂty holder is
subject. o : ,

e certificate of authority holder
ﬂedlaYWQS’ compliance with the

<. Reguire that
continuously monitor tfhe int
contragct, regquirsments.

th
er

L. Svecify that the certificate cof authority helder
is zresponsiblie for maintaining avpropriate levels of capital
surplus, claims reserves, and cother financial criteria zas
estaklished pursuant Lo statute or ruls.

m. Require the health service intermediary and any
entities with which the health service intermediary sub- contracts
for the provision of health care services to obtzin and provide
to the certificate of authority helder no later than the first
v of June of eacH year ar annual audited financial report
apared by an ﬂucePEWuaru certlified public accountant. The
certificate cof authority nolder ghall upon receipt of the annual
audited financial repor: Zile a copy with the commissicner.

n. If the healtnh service intermediary providses health
care services on behalf of more than ons entity, specify that the
health service intermediazry maintain records which are adequate
to clea*ly differentiate the transactions which relate to the
DrovwsLOﬂ of hezlth care se*v*ces on ‘behalf of the certificate of
authority holdsr. : S

§ 114-43-4. HMO Reguirements.

4£.1. Upon entry of a healtfth service intermedizry contract, =a
certificate of autkority holdexr shall immediately Zile with the
commissioner s Zull execuied copy of the contract and all
exhipits, attachments, addencdz, schedules or other documents
relevant to the contract.

Page 5.
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a. Upon filing & health service intermediary contract
with the commissioner, the certificate of authority holder shall
simultanecusly Zile the opinion of a qualified incdependent
actuary which exXpresses the opinion of the gualified independent
actuary that the entry of the contract by the certificate of
authority holder:

A, Is . a Ziscally and Zinancizlly sound
transaction : :

B. Does not cause sxcessive payments to the
intermediary; : _

c. Provides for reascnable incentives to the

intermediary Ior cost control; and

. Does not contribute to the escalation of the
cost oI providing health cares to enrcllees.

responsible for any valid claims Zfor covered health care
services, exclusive of unpaid claims of providers whe have
contracted with the health service lnterredﬂary presented Zox

payment to a health service infermedi ary aﬁd wklcq are not paid

by the healt £h sarvice lnterﬁedLaxz

4.2, A certificate of atthority holder is financially

4d master group contracts oxr evidences cof.

£.3. All a
e ;hc cert;:lca -2 o: autnorwuy ho der

covearage must
retains financia
of this rule whk

health care in

care s=rv1cesrgre provided ::rough a

4.4. A certificate of authority holder is responsikle for

tha nealth cars Intermediary with all zppiicable . - ;
gd by West Virginia Code § 33-23A-1, =t. seg. as

o any services performed on behali Qf the certificate of

Lihozity holdsar. '

No healzlz care intermediary may contract divectly with

£4.5.
errollees cr sukscribers without first havi ng cbtained a
certificate oFf authcrify to cperate a health maintenance
ovganization

4.6, ALL finmancial statéments provided by the certificate of
authority helder Lo the commissioner must fully and accurately
reflect on & West Virginia statutory accounting basis the . costs
and liabilities to the certificate of authority holder associated

Page 6
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with any health service intermediary contract including those
liakilities assumed by the health service intermediary.

4.7. A ce*tificate of autbo*ity holder ig responsible for
insuring that the commissioner is given full access to all books
and records ©of any health service’ ﬂn'eVmedLary with which it
contracts and t£o the books and records of any entity with which
the intermediary sub-contracts for the provision of health care
services, to the same extent the commissionexr is given access to
the koocks and records of the certificste cf autherity holder
pursuant te W. Va. Code §§ 33-25A-17 and 33-2-9. The certificate
of authority holder is financially responsible for any costs of
exam€n;ng the books and records of the health service
1puermea1ary cr sub-contractor consistent with W. Va. Code § 33-

2-9. : : - -

4.8. A cercificate 0f asuthority holder must immediately,
upecn raceipt of the annual audited financial report of a haealth
service intermedizry, file a full copy of the report with the
commissioner. - o - -

4.%. The commissioner may reguire immediate cancellation or
renegotiation of any admiMistrative health service contract when
the commissioner determines that the contract either:

a. Provides for excessive payments;

Fails to include rezsconable incentives for cost

S9N e)

contrel; o©

Otherwise substantially or unreasonably
contributaes t¢ the esceaelation of the cost of providing health
cars ssarvices to enrolleges. .

§

§ 114-43-5, Guarantees.

5.1. A health service intermediary’s obligations, pursuant
to paragraphs 3.1.4 and 2.1.e. may be fulfilled by the
unceonditional, irrevocable guarantee of a parent, sister oxr
affillated entity which:

a. Has been in operation for five years or more and
has a surpius on a West Virginia statutory accounting basis, not
including land, buildings, and egquipment, cf the greater of 32
millicn. In any determination of the financizal condition <of the
guaranteeing operation, investments in or locans to any
organizations guaranteed by the guaranteeing organization shall
pe excluded from surplus. I the guaranteeing organization is

Page 7
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sponscring more taan one crganization,
ghall be increased by a multiple equal
organizations.

M

b. Submits . a guarantes |
commissioner in writing as meetin

T

hat
lﬂca

the surplus requirement
to the number oif such

is approved bv the
r,quremen:s of thi

section. The written guarantee must contain a rrovision which
reguires that the guarantse be irrevecable unless the
cuaranteeing organization can demonstrate to The commissioner
Zhat the cancnlla;lon,o; the guarantee will not zresult in the
insolvency of the intermediary and the commissioconer approves in
writing the cancellaticn of the guarantee.

its audited financial
certified public
generally accepted
most current annual

Initially submits
cartifiad by an independent
prevared in accordance with
covering its two

a.
statemants,
accountanc,
accounting principles,
accounting periods.

months after
statemenc
Urepa*ed

m@

ina

d... Submits annually, within three (3)
the end of its figcal year, an audited financial
certiZied by an indepencdent certified public accountant,
in accordance with generzlly accepted accounting cr_“cwp as.

commissicner may, as he or she deems necessary, reguire gquarterl
financial statements from the cua?antaeing ocrganizaticn.
§ 114-243-6. Separability.

1. "I
Er O hi

i3 held invalid, the

“ha chy

il

ruie
cted

any rrovision of
ruie sn2311 not bes

th
-
=

is
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0,
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<zt Offices of the Insurance Commissioner Legal Division

GASTON CAPERTON HANLEY C. CLARK

Governer Insurance Commissioner

June 28, 1995

HAND DELIVERED

Ms. Judy Cocper, Director

Administrative Law Division

Office of Secretary of State

State Ccapitol

Charleston, WV 25305

Dear Ms. Cooper:
Enclosed please find for filing one copy of the following:
(1) Nctice of A Comment Periocd on a Proposed Rule;

{2) Consent of Tax and Revenue Cablnet Secretary to Proposed
Rule;

(3) Brief sSummary of Rule;
(4) Statement of Circumstances;
(5) Fiscal Note;

(6) The proposed rule entitled "Health Maintenance
Organizations” (Series 43).

Please contact me if further information is reguired.

Sincerely,

oA A

B. Keith Huffma = e
el = :
Genaral Counsel mg =
BKH/cjs 23 N T
oo
Enclosures 52 —
=E = =
o
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mE =1
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2019 Washington Street, East Telephone {304) 538-0401
P.O. Box 50340 "We are an Equal Opportunity Employer” Facsimile (304) 558-0412
Charleston, West Virginia 23305-0540
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