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NOTICE OF EMERGENCY RULE

RULE TITLE: West Virginia Pesticides Use and Application Act of 13875

RULE TYPE: Legislative, SERIES XlIla

The attached ruls is filed as an Emergency Rule. This »ule is alsc
filed this day with the Legislative Rule Making Review Committee as an
Emergency Rule.

The facts aznd circumstances constituting the emergency are as follows:

The financial security or liabilily insurance required of businesses
applying pesticides for hire has become increasingly difficult or impossible to
obtain for many companies.

The amendments to Secticn 13 of the above listed
regulations will enable companles to stay in business and, at the same time,

provide adequats protection for the citizens of the State and mest the statutory
requirements mandated by the Legislature in Chapter 19, Article 16B, Section 15.

The companies affected by the tightening insurance requirements provide
pest control services to homes, hospitals, restaurants, warehouses and public

buildings; miaiftain right-of-ways to provide for uninterrupted electricity and

fuel services; and protect the State's crops, to assure an adequats supply of
food, fiber and energy to the people of West Virginia. These amendments are
necessary for the immediate preservation of the health, safety and welfare of
the public. - : ' -
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FRCFOSED RULES

Pule Titlie: West Virginia FPesticide Use and Application Act
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2. =Dtplznztion of zkhove escimatas: y

i .

The proposed change will not ‘affect current procedures.

2. Ckjectives of #hase rmilss:

The amendment of Section 13 will
available to Licensed Pesticide Application Businesses.

reflect the current trends of insurance

The current

requirements are no longer available to many segments of the industry.
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These rules will enable many pesticide application businessas to remzain
in business. Without the changes, some comganies will be freed to close
and their services wiil no longer be avaiiable.
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STATE OF WEST VIRGINIA

DESARTMENT OF AGRICULTURE

Gus R. Douglass CHARLESTON
25305

Commissionar

SUMMARY OF CONTENT

RULE TITLE: West Virginia Pesticide Use and Application Act.

These regulations establish general operating rules and procsdures for
the eniorcement of the West Virginia Pesticide Use and Application Act including
certification of users of restricted use pesticides, the licensing of firms applving
pesticides for hire, restricted uses pesticides and the dealers in restricted use

pesticides, record keeping and standards for certification and licensing.




Dalz: April 11, 1888

TO: ZZEISLATINZG RUZZ-MREIVIGC EEVIZW CCMMITTZIZ

FRCM: West Virginia Department of Agriculture

EMERGENCY RULE TITLEI: West Virginia Pesticide Use and Application Act

of 1875

. Dexte of £iling: Aprl 11, 1888

Z. Stzzutory avtiority Zor primulcating ths emesrssncy
ruls: 10-168B-4

3. Dazz o £ilinc of prooesad lagislzative zule: June 2, 1886

4. Deces tha amergancy rTuils 240Dt new languags oz dzes it
zamend or respezl & cgurrant lsgislzative zuls?
This rule esmends 2 current Legislative Rule.

5. Ezas the sams or similar emergsncy rals previcusly feen
£iled z2nd explzed?
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5. Stats, with pazzicularity, those facis and cirsumstancss
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The companies affected by the tighiening insurance reguirements provide
pest contrcl services to nomes, hospitals, restaurants, warehouses and
public buildings; maintain right-of-ways to provide for uninterrupted
electricity and fuel services; and protect tie 5taie's crops i assure

an adeguate supply of food, fiber and energy to the people of West Virginia.
These eamendmenis are necessary I0r the immedlate Dreservation oI the
health, safety and welfare of the public because the pesticide applicators

Cannot De Lcensed wilhout INSUTance and i{hev canmnot get insurance under

the present rules.
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cantizl harm to the Dubklic intsrast.

The financial security or lability insurance required of businesses

applying pesudcides IOY RiyYe 02as _Secome INCreasingly difricut or
impossible to obtain for many companies. These amendments to Section

i3 of the Pesticide Use and Apphcaaon Act regulations will enable
companies to stay in business and, at the same time, provide adsguate

protection Iorx the citizens of the Stete and meet the statutory reguiremenis
mandated by the Legislziure in Chapter 18, Article 188, Section 15.
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WEST VIRGINIA LEGISLATIVE REGULATIONS
TATE DEP. TMENT QF ACGRICULTURE
Chapisr 18-158

SZRIES Xlla

TITLZE: West Virginiz Pesticide Use and Applicarion Act

1.1 Eccpe - These Legislative RegulaZions zmend and promuigais Se:tlo“
1 througz 2% cf the Raegulations and sstabiish generzl overaticg ruiss znd procedures
far the enfo.cement of the West Virginiza Pesteide Use z2né Application .%.ct ‘25 Amended
1981 {Articie 16B) including, but not imited to, the cer«ication af ussrs of
restrictad use pssiicides, the lcensing of firms zppiving pesticidss for hire,
resirictsc use pestcides and the deszlers in resiricted use pesticides, record keeping
andé siandards for ceriificafon and i T

1.2 Authority - W. Va. Code 13-163-4
1.3 Filing Date - April 11, 1988
i.4 Effactive Date - April 11, 158§

Hozn 2. Declzraiion ni Policy

Article 18B, C'Laug er 18, Code of West Virginiz plages the e~1:' rcement of
the West \.f‘_::glr.la Desticide Usa and Applcetion Aot wiin ine Commissioner and
empowers nim to p*omﬂca e rules and rsgulztions fox :ecr_.lc-.t.o-- in the public
intersst of the use znd aDD:.c"T:_on oi pesticides in West ‘v:Lrg:nic.

Bv virtue of the ahtnont}f vestad in mv as Commissioner of Agriculture by
Article 18B, Charter 1% of the Code of West Virginia, I, Gus R. Dougiass,
Comm_ss-cne* of Agricuiture, dc hers DT] promulgate the folowing rulss anc
regulations governing the use and.zpplicaticon of pesticides in West Virginia.

Secticn 3. Definiticns

3.1 For T rpose of thess reguladons, ths de:_nlt,m-s shell be the sare
as theose zppearing in the West Virginia Pesticide U:.e and Appligaticn Agt (1%188-3)
with the following «.—.cc.l'o‘_onsz

3.1.1 The term "accident” means an unexpecizd, undesirable event,
resuifng in thie presence of a pesticide, that adversely effects man or the environment.

2.1.2 The term YAct" means the West Vl._c‘lllc_ Pesticide Use and
Applicaticn Act (18-18B).

3.1.3 The term "consistent® means properly qualified to perform functons
associated with pesticide application, the degres of capability required being
directiy related o the nature of the activity and ihe associated responsibility.

3.1.% Tke term "fumi gznt” means 2 gaseous or readily volatizable chemical
(as hYdm”e’i cyanide or methyl bromide) used as & disinfectant or pesticide.
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Leg. Regs., 18-16B
SERIES XIla, Sec. 3

3.1.% The term "fumigedon" means the application of a2 fumigant to
One Or more rooms in a structure, or to the entire structure, or ic 3 localized
space within a structure or cutside of a structure such as & box car, alrcrafi,
truck, ship or anv cbject sealed or coversd.

ulated pest” means 2 specific organism considered
by the stz necy to be 2 pest requiring regulatory restrictions,
in orcer to protec:t man cr tl

Section 4. Resiricted Use Pesticides

1 .This section is reserved for the Wsst Virginiz Resiricted Use Pasticide
List. (See Appendixz Number I)

Section 3. Categorization of Commercizl Applicators

5.1 Procedurs -

5.1.1 Ceategories and sub-categoriss of zpplicztors (other than privats
applicators) who use or supervise ihie use of resiricted use pesticides are identified
helow. Fudlic employess using or supervising the use of restrictzd use pesticides
are Certified Fublc Applicators in the caisgories and sub-categories identified
be = re catagorized as Commercizl Applcators with raspaci to Hestricted
Use Pesticides. : - '

5.1.2 It shall be understcod throughout these regulations that, according
to 18-163-8{2), &ll persons applving anv pesticides as, or for, z Licensed Pesticide
Application Business, whether or not they are applying or supervising the application
of resiricted use pestcides, must be commercial zpplicator (crbe under the super-
vision of = commercial applicator] certified in the zppropriaie category or sub- ,
categories identified below and that the fact that their need for certification, whether
or not the pesticides are for resirictsd use, will not be specificelly poinied out
in the description of ezsch c¢ategory or sub-category to follow.

5.2 Agriculturs Plant Pest Control Category - This category includes com-
mercizl applicetors using or supervising the use of restricted use pesticides In
the producdon of agricultursl crops, including without dimiting the foregeing,
tobacce, peanuts, cotiton, feed grezins. soybeans and forage, vegelzbles, smal

fruits, tres Irulis and nuis, as well s on grasslands and non~crop agricultural
lands. -

5.2.1" Sub-Category A-1 Agriculiural Plant Psst Control Aerial Applicater -
This sub-category inciudes commercizl applicators using or supervising the use
of restricted use pesticides applied by any {yve of aircrait in the production of
agricuitural crops, including without limiting the foregoing, tobacco, peanuts,
cotton, feed grains, soybeans, and fcrage, vegetables, small fruits, tree Iruits, .
and nuis, as well as on grasslands and non-c¢rop agricultural lands. :

5.3 Animal Pest Control - This category includes commercial applicators

using or supervising the use of restricted uss pesticides on swine, siasep, horses,
goats, poultry and livesteck, and tc places on or in which animals are confined.

Page 2
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5.3.%1 Dociors of Veterinary Medicine engaged in the business of applving
pesticides for Eire, or publicly fO;dl-.b themselves ocut as pesdcide applicztors,
gre inciuded in this category

5.4 Forest Pest Control Category - This ceziegory includes commercial
Lcetors using or supervising the use of restricted usa Uestodea in forests,
st n

f orest nurseries, and forest seed produci areas.

5.4.1 Sub-Categeory & - Aerizl Forest Pest Control - This catessory
nciudes commercizl applicators using or superwising the use ol rasiricied use
pﬂctici&és zpplied by anv ty:e oi d*c*azt in forests, forest nurseries and forest

seed producing areas.

-

5.5 Crnamenial and Turi Pest Control Category - This catagory includes

commercizl applicators using or supervising the use of rastricted use pest‘luides
to contr ol pesis in the maintenancs znd production ¢f ornaxments! tress, shrubs,
flowers and turi. : . ! .

(@]

. 5’.1 Sub-Caiegory A - Aerizl Ornamental and Turi Pest Contrel -
This category inciudes commercial agplicators esing or supervising the use of
resiricied use p sticides appl er* bv anv ivoe of zirecraft io con trol pesis in ths
maintenance and producton of ornamenizl trees, shrubs, fowers and turf.

5.8 8esd Trasatment Category - This category includes commarcizl aprlicators
using or supervising the use of restricied uss pesucia s cn sasds.

S.7 Aquatic Pest Control Category --This category includes commercial
zprlicators using or supervising t"le use of any restricied use pesticide purposefully

applied to ch.ndlng or running water, exciuding applicators engaged in public
health related activities mcmaﬂd in caiegory 5. 10.1 below.

3.7.1 Sub-Caiegory &4 - Asrial Agustic Pest Control - This category
includes commercial apphcato*s using or supervising the use of any resiricied
use pesticide purposefully applied by means of any t*"oe of zircraft to siznding
or runmng water.

5.8 Right—O,;—Wa Pest Control Caiegory - This category includes commercizl
aprlicaiors.using of SLDEI“V‘S’.:‘.%‘ the use of restriciad use ‘Je-”-"'“'t:*'cies in the
mainienznce of roads, elegiric po*ve*u:‘:es pipeiines, *'allwav rights-of-way or
other similar areas.

§.8.1 Sub-Category A - Aerial Right-of-Way Pest Control - This
category includes commercial apoiicators using or supervising the use of restricted
ussa pes‘uc"des applied by any type of aircrafi in the maintenance of roads, electric
powerlines, pipelines, railway rights-of-wav or other similar arsas.

5.9 Indusirial, Instdiutonal, Structural and Health Related Pest Control -
Commercial applicators in this category are sub-categorized as follows:

§.8.1 General Past Contrel - This sub-category includes commercial

applicaters using or supervising the use of restricted use pesticides in, on, or
around food nandl.ncr esuabhsnments ~human dwellings, insdtulions such as schools

Page 3
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nd hospitals. indusirial estzblishments, 1rch.d1r9: warshousss and grain elevators,
and anv other Struc‘“res and aajacent aru blc or private: and Zor the pro-

tecton of stored, processed, cr man’hfacturec p oducts except that this sub-
category does not include applicators using fumigsnts (other than fumigants used
out-cf-doors in rodent burrows that do not lead into dwellincs or oLhE? siructure
not does it Include applicators engaged in termite or other structural pest comt

5.8.1.1 Treating smergen . Lnw
carpeanier anis or treatmenis meds to conizel c=-“pe:1ter
bees cr surizce application of spravs 1
borers in farnifurs or lumber s:
be siructural pest control.

3.9.2 Structural Pest Control - This sub-category includes commercial
applicators using or supervising the use of restricied use pes"c*ce tc contirol
ter rmites, powder paost bestles, or other wood-dest troving pests infesting human

fad’ engs, schools, hospitals, stores, warshouses or any other struc*“re and
edjzcent arsas.

}

53.8.3 TFumigation Pest Conircl - This sub-category includes commercial
epolicators using or supervising the use of restrictad ussz pesac;ces te fumigate
humzan dwelli::gs, schiools, hospilals, stores, warehouses, grain elevators, or

i a

eny other struciure including box cars, trucks, a”tomobi_es gnipoing co.-t“‘ners,
bcats, bargss or skips, oz ozher similar objects =5 well 23 commodities such zs

lumber, heay or straw, focd products, soil, Bags or other objects whather ths}r
are In struciures or fumigzated cut-of-doors.

.8.4 Industrial, Insttutional Vegetation Managemen: - This SLb-categorj;
includes commerc*“ aprlicators using or supervising the use of restrictad use
pesticides to conirel unwanted vegstaton arcund indusirizl or instdtutional
structures or grounds, storage vards, sub-siztions or other areas exclusive of
righis-of-way But may include vegetation management along driveways or acoess
roads to ti e above type sites. Indnuduas des-rmg zerial applicetors certiZcation
in this sub-category must hold a valid Agricultural Appiicator Certification from
the United States Federal Aviation Agency.

5.8.3 Heszlth Related Pest Control - This sub- -catsgory includes commercial
applicators using or supervising the use of restrictsd use pesticides to control
pests having medical or public hea_tn Importance in other than aguatic sitss.
Individuals desiring aerial applicator certification in this sub-category mus: hold
a valid Agric cultural ADD.J.CE.LOI Certification from the United States Federal
Aviztion Agency.

[

3

wn

5.10 Certdfied Public Applicator Category - In addidon %o the can.eco ies
and sub-categories identified above in which a public employee under the law may
be classified, the following additicnal sub-categories are identified below:

5.10.1 Sub-Category A - Public Health Pest Control - This sub-category
includes state, federzl or other governmental employess using or supervising the
use of restricted use pesticides in public health programs for management and
contxol of pests having medical and public health importance.

Paée 4
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5.10.2 Regulatery Pest Contrecl - This sub-category includes state,
federa! or other governmentzl employvess who use or suparvise the use of restriciad
use pesticides in t e control of regulizted pests.

public the prover use znd techaigues

5.11 Demonstrziuion and Research Pest Control Category - This category
udes :Lra,naua_s who demonstrate to the
of zpplication of rastricied use pDesicides or supervise such demonstration

11.1 This category also includes Dersoms conducting feld resear
wiilh pesticides, and in dcmg so, use or surpervise ihe use of rsstricied use pesticicés.

5.11.2 Included in the Dsmonstration FPest Control category zre such
persons as extension specizlisis and county a g nts, commercizl reprasentatives
demecnstrating pestcids products, and those individuels demonsirating methods
used in pL.:]l.C parograms. The Research Pest contrel category inciudes: Stizte,
Federal, commercial and other persons conducting Zield research on or utiizing
restricted use pesticides..

5.12 Other Categories or Sub-Categories - The commissioner may, after
g2 publc hesring, add additignal categories or sub-caztegories as nesded for ihe
ication of commercial appicators.

il

tzndards for CertiZcation of Commexzcial Applicators (including Certified

8.1 Deiermination of Competency - Competence in tie use and handling of
pesticides shall be determined on the basis of written examinations, and, as
aprproorizte, periormance testing, based upon standards set forth below and which
are 2poroved by the Commissioner. Such sxamination and testng shzll include
the generzl standard applicehle to 2l categories and the additionsl siandards
spes ncallv idsntified for each catesgory or sub-catsgory (if any) in which an 2ppli-
cator is to be classiffied. Written examinations shall be given at such times and
places zs the gommissioner mzy dirsct. Correscily enswering seventy percent or
more of the questions shell be considered to be sadsfactory evidence of competence.
Failure to answer at least 70% of the questions corresctiy shall be groundsior denial
of certification and at least thirty (30) dzys musti pass belore an applicant may
arply for re-examination. No fee shall be recquired for re-examination,

2rd For All Catsgories OF Certified Commercial Applicators

tan
hcators shall demonstrate practical knowledge of the principles

€.2 Generzl S
- ALl commercizl zpo

and Dractices of pest control and safe use of pesticides. Testing shzll be based
on :x.a.mnles of problems and situaticns appropriate to the pariicular category or
sub~category of the applicator's certification and the follcwing arsas of compstency:

6.2.1 Label and Labeiling Comprenension

§.2.1.1 The general format and terminoclegy of pesticide lzbels
and labeling;

§.2.1.2 The understanding of instructons, warnings, terms, symbels,

and other information commonly appearing on pestcide
labels;

Page §
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6.2.%.3 lagsification of the product, generzsl or restricted: and
§.2.2.4 Necessity for use consistent with the label. -
8.2.2 Saiety -

B.2.2.1 Pesticide toxicity and hazard to mzn znd common exposure
routes;

B.2.2.2 Commen tvdes and causes of pesticide zcoiden:s:
8.2.2.3 Precautions necessary to guard agzinst injury to applicators

and otkher indivisuels in or near treazted arszas:

§.2,2.4 Nesc for and use of protective clothing zndé equipment;

8.2.2.5 Symptoms of pesticide poisoning;

£.2.2.5 First ald and cther procedures (o be Inllowed in case of
pesticide zccident; znd,

§.2.2.7 Proper identifcaticn, sitorage, transport, handling, mixing
rrocedures and disposal meihods for pestcidas and use
Desticide containers, inciuding precautions o be ifaken

to prevent chiidrsn from heaving access io pesticides and
pesticids containsrs.

§.2.3 ZEnvironment - The potential environmental conseguences of
the use and misuse of pesticides as may be infuenced by such factors as:

8.2.3,1 Weather and other climatic conditions;

8.2.3.2 Types of terrain, soil or ciher substrzte;

[62)
~a
.

(€
[&V]

Presence of fish, wildlife and other non-target crganisms;

and,
8.2.3.% Drzinzge patterns.
6.2.4 Pesis -~ Factors such zs:

£.2.4.1 Common featurss of pest organisms and characieristics
of damage needsd for pest recogniticn;

§.2.4.2 ZEecognition of relevant pesis; and,

8.2.4.3 Pest development and biclogy as if may be relevant to
problem identication and control.

6.2.5 Pesticides - Factors such as:

8.2.53.1 Types of pesticides; ‘ - e
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§.2.5.6

£ =

Tvpes of formulstions;

.Compadbility, svnergism, persistence and animal and plant

toxicity of the formulations;
Hazzrds and residues associzted with use;

Faciors whickh influence effectiveness or lead to such
problems as resistence to pesticides; and,

Dilution procsdurss.

§.2.8 Eguipment - Fzctors inciuding:

8.2.6.1

8.2.8.2

8.2.7 Applcaticn Technidues -

B.2.7.3

Tyoes of eglipment and advantages and Umitetions of each

type; and,
Uses, mainisnance and calibration,

—
|
e

actors Inciuding:

Methods of procedure used to aponly varicus formulztons
of pesticides, solutions, and gases, fogether with a Xnowlsdze
of which fechmicue of eprlcadon to uss in a given situation;

Relationship of discharge and placement of pesticides to

Droper use, unnecessary uses, and misuse; and

Prevention of drift and pesticide loss into the environment.

6.3 Specific Standards of Competency for Each Category of Commezcial

Applicators ~ Some of the factors referenced in this section are cof partcular importance
activities carried out by aprlicalors in sach category.
of drift problems should be required of agriculrutal
The letter, Lhowever, should

because of the different {ypes of
For example, practical knowledge
applicators but not of seed treziment applicators.

be particularly knowledgeable of the hazards of the misuse of treated seed and

the necessary precautionary technicuss.
snail be parddvulariv quzlified with respect to the praciical knowledge siandzrds

elghoratad below:

6.3.1 Agricultural Plant Pest Control Category - Applicators must demon-
strate practical knowledge of crops grown and the specific pests of those crops
on which they may be using restricizd use pesiicides,
competency is amplified ©y the extensive areas involved, the guantities of pesticicdes

The importance of such

needed, and the ultimats use of many coxmedities as food and feed. Practcal

knowledge is required concerning soil and water problems, pre-harvest intervals,
re-eniry intervals, phytotoxicity, and potential for envircnmental contamination,

non-target injury and community problems resulting from the use of restrictad
use pesticides in agricultural areas.

8.3.1.1 Sub Category A - Agriculturazl Plant Pest contrcl Aerial

Commercial applicators in each category
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Applicator - In zddition to demonsirating competence in the speciiic standards
for the sub- catego*y Agricultural P*m nt Pest Contreol, the zerial applicater must
hold a valid Agriculitural Applicator Certification from ithe Federal Aviation Agencv

Lo .

Applicators applying pesticides dirsctly

Animal Pest Contro Y
= 'nowlﬂacﬂ 0f such animals and their

2 1-
to animals must demohsz*a e practiczl
i

k
gssccizted pests. A praciical knowledgz is ::lSO reourﬂa CO'IC rning specific
pesticics toxdicity and residue potential, since host animals will ;rec zently be usad
for fcod. Furtker, the apolicator must know the relzstive hazart:s associaticn with
sucn factors as iormulation, application techniques, age of animals, siress and

exten: of treztment.

§.3.3 Forest Pest Control - Applicators shall demonstrate practical
knowledges of types of forssts, forest nurseries, and Zorest ssed procuction in
West Virginiz and the pests involved. Thevy SL-Ould Dossess praciical knowledge
of the cyclic cccurrencs of certain pests and specific popul'"on dynamics
basis for programming pestcide apphca:or_s. A practeal knowl ledgs is reg
of the relative blotic agents and their vuinerability to the pasticides to be ap
Begause forest stands rnc.v be large and f;eaw_entm' include natursl aquadc habitats
and harbor wildife. the consequences of pesticide use mav be diffeult to a
The spplicator must therefore demonstrate practical knowisdze of conirol m
which will minimize tne pessi ::1..1'** of secondery problems such as unintended
on wildlife. Proper use of specialized eguwinment must be demronsirated, especailly

5 1t may relats io mefeoro’oglca.. fzctors and adjacent land use.

.E I}
'

8.2.3.1 Sub- GaLecory A - Aerizl Forest Pest Conirol - In addition
to demonsirating competence in the specific standards for sub-category Forest
Pest Control, the aerial applicator must hold 3 valid Agricultural Applicator Cexrti-
fication Irom the Federal Aviadon Agency.

B.3. ‘1 Ornamental and Turf Pest Control -~ Applicaters shall demonsirats
practical knowledge of pesticide problems associated with the producton and main-

tenznce of orncmental trees, shrubs, plandngs,. and turf, including cognizance
of potential phytotoxicity due to a wide variety of plant material, drift and per-
sistence bevond ths in tended pericd of pest control. Beczuse of the frequent
proximity of human habitation io aopl.cauoﬂ. activities, applicators in this category

ust demonstrate practical knowledge of epplication methods which will minimize
or prevent hazards {o humans, pets, and other domestic animals.

6.3.4.1 Sub-Category A - Aerial Ornamental and Turf Pest Control -
In addifion to demconstrating competance in the specific standards for the sub-
category Ornamental and Turf Pest Control, the aerial applicator - must hold a
valid Agricultural Applicator Certification from the Federal Aviation Agency.

8.3.5 ©Seed Treatment Category - Auphcators shall demonstrate practical
knowledge of types of seeds that require chemical protecton zgainst pests and
factors such as seed coloration, garriers and surface actve agents which influence
pesticides binding and may affect germination. They musti demonstrate practical
knowledge of hazards associzted with handling, scriing and mixing, and misuse

Pags 8
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of trezied sesd suck as introduction of ireated seed into food and fsed channeils,
a3 well as proper disposal of unused treated seeds.

8.3.8 Aql..a‘ic Fest Control Categorv - Appilcators shzll demonsirats
praciical knowledge of the secondary eiiscis which can be caused by improper
application rates. incorrect fortiulztions, and faulty appilcaton of pesdcides used
in this category. Theyv shail dem D..S‘t"' te pracdeel kn cwlec’-gﬂ of varigpus water
use situations and the potendal of downsiream effecis. Furiher, they must have
praciicel knowledge concerning potential pes::caae e:':' cis on plants, Zfish birds,
beneiicizal insects and other orgenisms which may be present in aquafic.environmenis.
Theses applicators shall demconsirate practicel knowledge of the princinies of limiited

rea apchaLlon.

D: ’U

6.3.8.1 Sup-Category A - --Aerial Aguzaiic Pest Control - In addition
to demonstrating compeience in the specific standards for the sub- category Aguatic
Pest Contrel, the zerizl applicater must hold 2 wvalid Agriculiural Applicator
Cerzification from the Federal Aviation Agsncy.

€.3.7 Rigbts of-Way Pest Control Category - A‘sp"ﬂators sh a_'Ll demonsirate
2 pra ctical k‘m* ledge of 2 wide variety of environments, since rights-oi-way
terrzins, including,waterwavs. They shali demonstrais
lems on ru:off, rift, and excessive Iniage dasirucdon
kgt g gat organi isms. Thev shal also demonsirais practical
k::ow ed ga of Lhe nature of nerbicides and the need for contzinment of these peasii-
cides within the right-of-way area, and the impact of their application zctvitiss

-

in ths adjzcent areas aznd communities.

8.3.7.1 Sub-Category A - Aerizl Righi-of-Way Pest Conirol - In

addifon to demonstrating competence in the specific standards for the sub-caisgory
Right-of-Wav Pest Control, the aerial applicator must held 2 vaild Agriculiural
Applicator Ceriification from the Federal Aviation Agency. .

§,3.8 Indusirizal, Instiuiional, Structursal and Hezlth Related Psst
Control Caiegory - Applicztors in each sub-category of this category (CGenersl,
Structural, Fum:tc‘af:.on and Vegeiaton Malavemeqt and Hezith Related Pest Control),
must demonstrate a practdczl knowledze of a wide variety of pests, including thelr
Lifs ¢ycles, iypes of fcrmulaticn E.'D'D"‘"DDT'.::LE for their conirol, and methods of
aapucaton used in the zpplicators sub-category that avoid contamination of food,
damazes znd contamination of habitai, and exposure of peonle and pets. Since
human exposure, inciuding babies, children, pregnant women, and elderiv peopls,
is frequently z peotentdal problem appiicators musi demonstrate practcal knowledge
of the specifc factors which may lsad to z hazardous conditdon, including contnuous
exposure in the various situztions encountered in these sub-gategorizs. Becauss
heszlth related pest conirol may involve cutdoor applications, applicators must also
demonstrate practical knowisdge of environmental conditions, particularly related
to this actvity.

6.3.9% Certified Public Applicater Category -
§.3.3.1 Sub-Category A - Public Hezlth Pest Contrel - Applicators

shall demonstrats practical knowledge of vecior-disease transmission as it relates
{0 andinfluences application programs. A wide variety of pesis is involved, and

FPage 8.
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it is essexntiel that thev be xnown and recognized, and appropriate Lifs creles and
habitats be understood as a basis for conirol sirategy. These applicators shall

have p*actical knowledgs of a great variety of environments ranging Irom streams

to those conditicens found in buildings. They should zlsc have practical -..‘o.wedge
of the importance and emplovment of such non-chemical conirel methods as sanitation,
waste disposal, and drainage.

p
r¥

l<

shell demonsirat p acdcel knowledge of regulatec pests, zpplicable laws relating

to cuerantine and other regulaticn of pests, and the potsntizl impact on the envirca-
ment oI rasiricied use Desticides used in su uppression and srzdication programs.
They shezil demonsirais krowTeage of factors 1-1 fluencing introcduction, spread,

and popuaﬁon dvnamics of relevant pssis. Thelr knowledge shzall extend beyond
thet reguired by their immediate duiles, sgince thelr sgrvices ars Ireguently reguirsd
in other areas where emergsncy measures ars invoked fo comirel reguiaisd pesis

and where individual ]L.c’.::ean must be made in new situations.

.3.8.2 Sub-Category B - Regulatory Pest Control - Applicators
s’ [ -

[41]
(3]
m

rL h

10 Demonstiration and Research Pest Control ziegory - Persons
ths safe and sffective use of pesticides to other applicetors and

the public will b expecied io meet ccmprehensive standards refiecting 2 broad
sDecirum Desticide uses.. . Mcnv diffgrent pest problem situaiions will be sn-
gountered in the course of activites associazed with demon stranon, a::d practical
knowladges of problems, pests, and pcopulation levels cocurring in each demeonsiration

gituation is required. Further, they should demonstrate an understanding of
nes_cae—org"ar ism inte —actions and the importance of integrzting pesticide use
with gther control methods. In general, it would be expected that applicziors
doing demoqs:ra::on Dest control work possess a2 practical knowledge of 2l of the
standards detziled in secdon 6.2 above. In addition, they shell mest thes speciic
standards required for cqteganes 6.3.1 th*ougn £.3.7 of this secdon as me¥v Da
appliceble to their particular acividty.

8. 3.
demoasiratin g
of

8.3.10.1 Persons conducHng feld research or method improvement
work with restricted use pesticides would be expected to know the general standards
detzlled in 8.2 above. In addifon, they shall be expected to know the specific
standards required for section 6.3.1 t"lrough 8.3.8 of this section, applicadle
to their particdlar zcHvity, or alternatively, to meet the more inclusive rsguirsments
listed under "Demonstration”.

ecial Standards ~ This space reserved for possible Issuance of Special
ter due public hearing.

6.5 The Above Standards Do Not Apply Tc The Following Persons For Purpose
of These Regulations:

§.5.1 Persons conductdng laboratory type ressarch involving restricted
use pesticides; and,

8.5.2 Dectors of Medicine, Doctors of Ostecpathy, and Doctors of
Veterinary Medicine applying pestmdes as drugs or medication during the course
of their normal practice.

6.8 Standards For Licensed Pesticide Application Business License -

Page 10,
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8.6.1 Fersons applying for a Licensed Pesticide Applicaton Business
License shell he sxpecied to demonsitrate 2 knowlaedge and understanding

state znd federal pesticids lzws, safe use and storage of pestici , a

of the work to be done under the classification or classifications for which appli-

cation for Lcense is being made.

)
.
@
n

License shall include zgricuitural pest contrsl, forest pest control, crosmeantal

and turf pest conirol, sesd treatment., zguatic pest control, right-ci-wav nest
contral, genersl pest control, fumigaticn pest control, vegetzsticn management,
health reiated and siruciural pest conirol. Separsts sub-classifications for zerial
applicetors lcsnse applv to zgricultural pest control, forest pest centrol, ornamental
and turi pest control, aguatic pest contirol, vegetation management and health
related and righi-of-wav pest control.

Section 7. Standards for CertiZcation of Private Apnlicators -

7.1 8tendards - Competence in the use and handling of pesticides by 2 private

aztor will be cdetermined by procedures set fcrih below. As a minimum regquire-
roaficetion, a privete applicator must show that he possesses & practical

the pest Droblems and pest control practicss associated with his agri-

culturzl operations; and his related legal responsikbility. This practicel knowiedge
; des o

I
'g
e}
|9
9}

Al

7.1.1 Recognize common nests io be conirolled and damags caussd by

7.1.2 Read and understand ths label and labeling information - inciuding
the common names of pesticidss he zpplies; pesi(s) fo be controiled, timing and
methods of applicetion; safety precauticns; any pre-harvest or re-entry restrictions;
and specific disposz! procedures.

/

7.1.3 Apply pesticides in accordance with label instructions and warnings,
including the ability to prepare the proper concentraton of pesticide fo be used
under particular crcumstancss tzking into account such factors as area to be covered,
speed at which applicaden ecuipment will be driven, and the quantity dispersed
in a2 given pericd of operation. ’

7.1.4 Recognize local environmental situations that must be considered
during applicaton o avoid contaminstion.

7.1.5 Recognize poisoning symptoms and procedures to {ollow in case
of a pesticide accident.

7.2 Determination of Competency - Such competence of each privaie applicator
shzil be verified by the administration of a private applicator ceridfication system
which ensurss that the private applicator is competent, based upon the standards
set forth above, to use the restricted use pesticides under Hmitations of applicable

. state and federal laws znd regulations. The certification system shall employ a
written or oral demonsiration of competencs, or such other equivalent system as
may be approved by the commissioner. Failure to demonstrate competence by cor-
recily answering at least 70% of the questions asked shall be grounds for denial

Page 11
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of certification., However, the applicant meay apnly for re-sxaminaiicn

7.3 Provisions for Illiteracy - In anv case whers a person, at the time of
sting for certification, is unzable to rezd 2 label, the commissicner may employ
a tasting procedure, previously approved by the Administrateor, United Stztes
Envirgnmentzl Prot Lecaon "Agency, which can adeguatelv assess the competance
of gu
ra

te

o
-2
i)

iy

ch person with regaxd to all of the zbove stzndards. Cerbi__ aZon musi be
ated and limited to Jze use and handling of each individua pes::cule for Nh-cﬂ
he cesirss certification zf anv tixme. T.-ere ‘ors, the ch_va‘o*’ will be guthorized
to use only the pestcide(s) for which he has demonstraied competsnce

7.3.1 Such demopstraticn of competence must include the recognition
0f the common or **-aae name of the pDesticide as well as the label. In addition
the demonstration of compeience must include the ability to verbally tell the regis-
tersd uses of the pesticics as they awolv to the applicators intended uses, ths
recommended doses, the proper times of EDPLCELIO-- or tpe par::cu_cr Desis o
be controlled, safety precaudons, handling and disposal of the pestdcide and its
container. In addition, the applczior must demonsirate that he understands any
re-entry or pre-harvest restrictions that apoly to the particular pesticide and
must know the various sources of advics and c'"da-we avaj_lab"e t0 him {o zssist
him in understanding the safe and proper use of esach pesticide relzted to his
ceriification.

. Secton 8. Standards For Supexvision Of Neon-Certified Applicators Bv Cerifed
C Privatzs and Commercial Applicators -

8.1 General - Certified arpiicators whose activities indicate 2 supervisory
role must demonstraie a practical knowledge of federal and state supsrvisory re-
gquirements, inciuding labeling, regarding the applcation of restricted uss pesticides
bv non-certified applicators.

8.1.1 The ava:iiability ci the certified anplic**ov- must be directly related
o the hazard of the situaton, the complexity of the application or the zbiliiy
readily communicate with ke non- certified applicator

e ot
(@]

8.2 Supervision in Fumigati on or Sirucgtural Fest Conirol -~ In the case of
Fumigaticn Pest Control a certified commercial applicator certified in fumigsdon
pest control must beg physicelly present to apply or supervise the zpplicatcn of
fumigznts. In the cese of Structural Psst Cenfrol pesticics aUDLCEZIOTS a certi-
fied applicator certified in'struciural pest control must be pnysmcﬂy pressnt io
apply or supervise the application of pesticides or must provide the spplicator
being supexvised specific written instructions which shall include but not be Imited
to:

8.2.1 The azddress or location of the siruciure to be treated.
8.2.2 The name (and address if differsnt than 3.2.1) of the owner

manager, tenant or other person ordering the strLcturaJ. pest control work tc be

. done.
- 8.2.23 The name of the certified commercial applicator supervising the
use of the pesticides.
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8.2.4%4 The pest or pests against which the pesticide(s} are to be applied.
3.2.5 The pesticide(s) to be used including the product name.

8.2.8 A dizgram cf the siructure to be trearsd showing the sites at
which pesticides are to bDe applisd, hazard sites, such as wells, the locaton(s)
of actual pest infestations if any exist and any other information pertinent to ths
appiication of pesticides at the particular site.

8.2.7 Special pracaution orders for the gpnlicat
the use of protective clothing, respir '

8.2.8 The neme(s) of ithe persons making the pesticide spplcations.

8.2.8 The date(s] pesticides are to be applied and the quantity of
gzch pesticide to be used.

8.2.10 Specific instructions for contacting the supervising certfisd
applicator.

8.3 Whszn the persons applying pesticides to a struciurs must deviate from
the written Instructions of the supervising certifed apriczior, such ceviation
musi De noted on or atitached .to the written Instruciions and signed by the applicator
or on site supervisor. These specific written instructons and other details shell
be considzrsd as pesticids use records and shall be maintained for at least ihiree
vears. '

8.4 In other situations the pesticide label may recuire the certifed zppl
tc be physically present. Wien the certified avplicztor is not required io bes physi-
cally present, "direct supervision” shall include verifable instructions to the
compeient person, as iollows: ”

o

8.4.1 Detaiied guidance for applying the pesticide properiy, an

8.4.2 Provisions Ior contaciing the certified appliczator in the even

§.1 Certfication - When an empicyee of anv agency of the United Stztes
Government has been gualified in any category as competent to apply resiricted
use pesticides under the Government Agency Plan (GAP), or under other pians
judged by the commissioner to be at least sgual to the West Virginia Plan, such
emoloyves will be certified by the commissicner in the same category or categories
without the need for a written examinaticn nor for the payment of any fee.

9.2 Quzlificztion For Certification - Federal employvees qualified under an
acceptable federal plan to apply restricted use pesticides,and who intend to apply
restricted use pestcides in West virginia as a part of their agency work, shall
present their qualifving documents to the Commissioner and, if acceptable, these
documents will be endorsed or z state document will be issued which will permit
the federzal emplovee tc use restricted use pesticides in West Virginia.

Page 13
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8.3 Emergency Situations - If, in an emergency situstion, federzl emplovess
roug--t atc West Virginia to centrol or gradicate pests, and when these em-

es have been properly gqualified to use resiricted use pesticides under the

> of another state or under an acceptable federal govermment agency plan,

h employee will be considered to be certified in West Virginia anc he or his

ncy must, within 10 davs, present c:L.a_"m::g credentials to the commissioner.
his time, staie credentials will be issued if the emploves is io ramain in West

: applcator of restricted uss pesticides. The provisions of this sestion
s ron-federsl emplovees contracted to periorm pesticide sprlications
federszl government. In zn smergency, howevar, an¢ with the concurrencs
of the commissioner, a p?‘one*'v certified fedsgral ar:p; 2U0T ImaY act ina su:ne*v*‘cov}*
ity oI -federzl applicator p*ov’ided that applicator is pmperljf ceriified

i g plan of another state. ,ht__n 10 davs such non-

i

T g
fec‘.e*- az:p_:?.cator certified in anc zT"e state nust apply for West Virginiz gertification

Wttt ey
’_'5'1

r-jl_(-tl m

mo

[2L
¥
{

10.1 Commerciz]l Applicators - When a commesrcial zprlicator is cex *i:‘i==ci under

the state plen of arnother state and desires to operate zs a commerc cl olicator
in West Virgirda, he shall mzake 3 plication to the commissioner and shsll include,
aglong with the proper feg and other deteils required by the ACT, a Lr comy

of his credentizls certifving nim 2z an zpplicator of rastricied JSE Destlc*ce: in
gnother stzte. The commissionsr then may, if he 2pDroves ths credentiais, issue
a West vz:"g::-;a certficztion to Lhe applicaior in the cateC"O"‘""(IESj Zor which he

is gertified in another sizte, withour z written examinadon, provided that the
state having certifed the cupucagor will similarly certify holders of West Virginia

=

10.2 Private Applicators — When a private applicator is certified under the
stzte plan of zneother state a.nd owns, leases or manages land in West Virginia on
which restricted use pesicides must be appiied to Droduce agrizultural crops,
the commissioner will issue & Wast Vlrmma Private Applicater Cerdficatdon on
rzceipt of a properly completed applicaton, proper fee and a true copy of the
applicant's oui-of-siate certification.

Section 1i1. Standerds for Licensing of Dezlers of Res trigted Use Pesticides

11.1 Deéterminziion of Competency - An applicant for license to sell rastricted
use pesticides must desmonsirate a knowleagﬂ and urde*sgwuwg of safe and accept-
able methods of handling, storage and distribution of restricted use pestcides
as well as knowledge and understanding of ths state pesticide laws. Such demonsira-
tion of knowledge shall be determined on the basis of a2 writisn examination. Failure
to correctly answer at least 70% of the guestions zsked shall be grocunds for denial
of certification and at least 30 days must pass before tilg dealer may apply for
re-examinationn. No fee shall be required for re-examination.

11.2 General Standards for Dezlers of Rastrigtad Use Paesticides - ALl dealers
Hcensed to sell restricted use pesicides sball demonstrate 2 practical knowledge
of the types of pesticides he sels including but not lmited to: Ilabels and lzbel
comprehension; classification of pesticides and necessity for use consisient with
the label; safety including: szfe use and safe environment; symptoms of pestcide -
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polsoning; ‘vpe of pesticides and Desticide Iormulations; diluticn procedures and
app licarion fechnigues.

Section 12. Rescrds

12 Commercgial Applic

ica
20D 'cators in 1"0.1.-: cerifed riod of thrsze yezrs

- {0

tors znc Certified Putlic Aprlicators - Commercial
=35 s r arge

e sheli, fo I
from the dare of ar _:.:Lcau‘on, keep records derailing the zppliczricn of restrictad
use pesticides _DD Eed by them or under taelr supervision to inciude:

12.1.2 The peg=icide usad.

12.1.2 Tre formulatdon used and the cuantity of thar for=zulaticn used.
In the case of azpplicziors in the sub-catsgory Gensrzl Pest Contool, the racords
for guaEniity wsed mav be Xept as z total guantily used per dayv hy eacl— applcator
when less then 1 gailon of use diludeon stray or ons pound cf dusts, powdsrs or
Jol i it g ese

przpared rodenticide baits are used at any omne loca‘.: n. Wken more than i
re 2 t locztion shell be Xept.

12.2 Licensed Pesticide Applicadon Eusiness - Licesnsed pesticide spplicaton
. tusinesszes shall, for a2 perind of thres years Irom the date of spplcziion, Xeep
records detziling ths zpplceaticn of pesiicides, whether or nct thie pesticides arse
ssifiad for restrictad use, to inciude:

12.2,1 The pesticide used. ¥
12.2.2 The formulston used and the quantity of that formulziion used.

In the cese of applcators in t‘ he sub-caizgory Cenere_l Pest Gont:ol, the records

for quantty used may be kept as the total quantity used per day by each appicatar

when less than 1 gallon of use dilution spray or onme pound of dusts, powders or

preparsd rodenticide baits arz used at z2ny one location. When mors than thess

zmounts are used a% one location, records for thai location shall be kept.

12,2.3 The date and place of ecrlication.

a0 T Laah’ ] + wmrlmg . - - - b =
12.2.4 The pest zgainst which the pesiicide was used.
12.2.5 The applicaioris name.

12.3 Deszlers of Restricied Use Pesticides - Dezlers of stricted LS& pestcides
shizil keep and maintain for a pexiod of thres ; gars recorcs cn the szle or other
disposition of resg_-c’ce“ use pesticides to Include the following:

12.3.1 Pesticices sold, or otherwise disposed of, inciuding formulation.
For examgple, Sevin 80% W.F.

._ 12.3.2 Quantity. For example, 50 lﬁounds.
12.3.3 Date of sale or disposition.
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12.3.4 Name and address of purchaser or receiver, including the certified
applicator’s identification number.

Section 13. Firancial Security Reguired of Licensed Pesticide Application Businesses

13.1 Amounts - The commissioner shall not issue a licensed pesticide application
business license until the applicant has filed evidence of financial security with
the commissicner, which may consist of a surety bene bond or liability insurance
pelicy or certification thereof from an insurance company licensed to do business
in West Virginia. Such financigl security shall be fer-the-amounmtard-kine~ in the
amounts listed for each category of licensed appHeater-as-foliews=-~ pesticide zpopli-
caticn business. .

The type of insurance coverage shall be in the form of Comorehensive General
Liacility with a Broad Form Ceneral Liability Supplement. If the insurance coverags
specifically excludes liabiiity arising from the purposeful use or apglication of pesti--
cides, an additional insurance rider or surety bond must be secured in @ minimum
amount of $25,000 to provide such financial security.

13.1.7 Agriculture Plant Pest Contrcl - An applicant for license in this category
shall flle evidence of financial security in the minimum amount of Three Hundred
Thousand Doilars ($300, 000.00) for-bedHy—dnafury-er death-for-esch oocurrence-—ane-
Orre Hundred -Thousend-Bollers-{51+60,686 66 for-preperty —damage wesulting-from the
gse- or-arisuse of- pestieides- combined singie limit for bodilv injury or death and
property damage.

12.1.2 Animal Pest Control - An applicant for license in this category shall file
evidence of financial security in the minimum amount of Three Hundred Thousand
Dollars ($300,000.00) for-beethr-rury-or death-for each ceeurrencer-and One- Hundred
Throusane-Dolers-£5166-600-80) -for-preperty-damege-resuting from-the use-or-misuse-
of-pesticidess- combined single limit for bodily injurv or death and procerty damage.

13.7.3 Forest Pest Control - An applicant for license in this category shall file
evidence of financial security in the minimum 2zmount of Three Hundred Thousand
Dollars ($300,000.00) fer-pedths-Hrury-ordeathr-forcach cecureence-anc -One-Humdves-
Thouwsana-Dollars-£5706-060-00) -forproperty-domage-resultmngfrom -the use—sr-misgse—
of-pesticidess- combined single Iimit for bodily injury or deasth anc property damage.

13.1.4 Ornamental and Turf Pest Contrel - An applicant for license in this
category shall file evidence of financial security in the minimum zmount of Three
Hundred Thousand Dollars ($300, 000.00) fer-beeihrSnjury--or-death-for-each cecurrenee
aﬁd"@'He-i'I-U-ﬁdFEé—:Fheusaﬁ'd--DeHat‘S-'Eﬁ:t%rﬁ%—.68}-5@F—p¥6ﬁ)-ef—t'y’--d%r&&ge—¥&5&;ﬂﬁg~ﬁgﬁﬂm-—
the-gse-or-misuse of-pesticides- combined single limit for bodily injury or death and
property damzges.

13.1.5 Seed Treatment - An applicant for license in this category shall file
evidence of financial security in the minimum amount of Three Hundred Thousand
Dollars ($300,000.00) fer-kedihy-njury-ordesthr-for each -occurrence-and Gre-Hundred-
Trousanc- Deltars-($166,-000- 88} -for preperiy-damege—resubting from-thet2se—or-misuse-
ef-pesticides:- combined single limit for bedily injury or death and property damage.
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13.1.8 Aguatic Pest Conirel - An applicant for license in this category shall
file evidence of financial security in the minimum zmount of Three Hundred Thousand
Dollars ($300,000.00) for-btodHy-injury-or-death for-ecach scourrence —and Oro-Hundres

Trowsaad-Doltars-£5166,-806- 88y -For property-damage -mesuttdme from -the wse-ar-misgse—

eF—pestoidess combinad singie limit for bodily imjury or dezth and proper'y damace.

13.1.7 Right-of Way Fest Control - An aophccnt for license in this category
shzll file evidence of fimancial security in the minimum azmount of Three Hundrad
Thousand Doilars {$300, 000.00) fer-BedHw-infory-gr-desth-for- soch ootumeeres —2a e
e Henchred -Thoussrd-Bollars -H5 1557355~ a)-—f-mm-pﬂ-:vewty damege resating~ Srom the
oS or-mHisuse Si-gestieides- combined single iimit for bodily Injurv or deaih and
prooeriy damage.

13.1.8 Indusirial, Institutional, Structural and Hezith Related Pest Contraol -
an applicant for license in this category shail file evidence of financial security in
the minimum amount of Three Hundred Thousand Dollars ($3090, 000.00] ‘e—r‘—-‘%&di'y G4
getib-for-eseh- oconrence ard - Pre Hundred -Thousand- Dollars -5 185 ~356 ~58) ~Zor=

@—Wfrp-e—ﬂ*,ﬂ--“'“a-rﬁaee-fesw b —feom- the-gse or-misuse of- 'P'\‘?.'S—t'fE"G'“S‘ combined single limit
for bodiiv injury or death and property damage.

13.2 Aerial Applicators - Aerial Applicztors in-emy-ef the above categories or
sub-categories shall show evidence of financial security for public lizhility and chemical

appiicaiion in the minimum amount of Thres Hundred Thousand Doilars (5300, 000. G0)
for bodily injury or death forwschrceeurrencs- and Towe-Funsdress Tronsand DeHars-
{52985 884-887- One Hundred Thousand Doilars ($100, 000.00) for property damage.
Fespdthng -from-Hre —oSe-ov - mHeuse of - pes{ees-

13.3 Liability for Festicide Use - Nothing in these regulations shail be construed
in any way to relieve any person from liability for any damage to the person or lands
of ancther caused by the use of pesticides even though such use conforms to the
rules and regulations of the commissioner.

Section 14. Storing and Disposal of Pasticides and Pesticide Contziners -

14.1 Prohibited Acts - No person shall dispose of or store (or receive for
disposal or storage) any pesticide, pesticide coniainer or pesticide container residue:

14.1.1 In & manner inconsistent with its label or labeling;

14.1.2 So as io cause or allow the open dumping of pesticides or pesticide
containers; '

14.1.3 So zs to cause or zllow open burning of pesticides or pesticide containers:

except: the open burning by the user of small guantities of combustible containers (not
to exceed 50 lbs.) containing pesticides cther than those containing organic mercury,
chlorates, lead, cadmium, or arsenic compounds, is acceptable when allowed by state

or locel rsgulations and when due regard is given to wind direction in relation to the pro-
tection of ¢rops, animal and people from the pesticide vapors created through burning;

14.1.4 So as to cause or allow dumping of pesticides in any stream, river,
pond, sewer or lake, except in conformance with permits issued by the West Virginia
Department of Natural Resources or other state agency having jurisdiction regarding
water pollution;
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14.1.5 Sc as to violate any applicable state or federal polluticn control
standard.

14.2 Recommended Procedurss - Recommended pesticide and pesticide container
disposal procedures shall permit the dlsposal of containers of pesticides registered
for use in the bome and garden if secursly wrapped in several lavers of pagper

nc disposed of singly c‘mr"::CT routine “ﬂ.u'ncmal soho. waste disposal and disposal
of pes::mdes and pesticide coniziners on farms where dispesal by open-field burizl
of single containers is undertzken with due regard to the protection of surface
and sub-suriace waters. '

14.2.1 TUntil such tims as the commissioner along with.the Pesticide
Adviscry Board, and any oj:l;er person &s the commissioner may consuli, promulgats
mare 5D c::m rules and regulations covering ihe disposal and siorage of pesticides
and pesticide containers not ;rov'aeﬂ in 14,1 or 12.2 of this section, the recom-
manded prr‘u ‘ures for the disposzl and siorzge of pesiicides and pesticide containers
dsigiled in Eegulations, prom;gahed by the A:m_,nistrator, Urited Stztes Enwviron-
mental Protecition Agency shall be the rscommended procsdures for West Virginia.

The commissicner shall make copies of these crocedures aveliable o a0y person
neading guidance for proper disposzl or storage of pesticides or pesticide coniziners.

Section 15. Pesticide Advisorv Beard

13.1 Expenses of Members Not From Stats Governmental Depariments - Pest
Advisory Boar rd members not from governmental depariments shail submit expense
acecounts to the commissioner no later then the 3th dzvy oI the =onth Ioi_omng
month iz which SXPEnsSes Wers incurrsd on forms provided by the commissio
Raimbursements made to membars not from governmental departments shal be mac:e
for the zciugl cosi of lodging, meals and transporiaticn according o the rsguizticns
applicablie io department employees.

Secticn 18 --Exempiions

18.1 Experimental Research Exempton -~ The provisions of Section 3 (3.2)
of these regulations relaﬁ_ﬁg 1o categorizaton of commercial applicators shal not
applv to research personnel applying oesuc:aes ondv to bona IGe experimental
picts.

Section 17. Restricisd Uss Pesticide Dezlerships

17.1 Ezch _s:amusnmem To Be Licenssed - Each est c.bushmem siore, warshouse
or athsr place where restzi d use pesticides szre sold or offered Ior szls shall
be considered tg te 2 desl Lip and =t lgest ons person at ezch deslership shall .. 7

be licensed as requirsd by he Act

17.2 Selesmen or Technical Szles Representatives - Salesmen cr technical
sales representatives for out-of-state pesticide dealers shall be subject {0 the
provisicais of Section 13 of the Act,

Secdon 18, Application Equipment -

18. General P*oblmt_ovas -~ No perscn shall apply, dispense, or use an
pestlc*de in or through any equipment or application apparatus unless such equipment
or application apparatus is in ‘sound mechanical condition and capable of satisfaciory
cperation. All pesmmde application equipment shall be properly equipped to dispenss
the proper amount of materizl; all pesticide mixing, storage, or holding tanks,
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whether on apolication equipment or not, shall be leak-proof; &l sprav distri-
buticn systems shall be lecuco"oo and any CJT.:."'lDS which such systems mav have

shall be gapeble of cperating at suffcient pressure o assure a uniform and
adeguate rate of discharge: and zll pesticide application equipment shall be egquipped
with whatsver cut-off valves and discharge orifices mav be necessary 0 enable

the operator to pass over (or by) non-targst arsas withour contaminating them.

Section 19, Imuilementation

19,1 Licensed Pesticide Application Business -

19.1.1 Effectgve July 1, 1881, =zl persons owning or mana g-'lc_r & pestcide
zpplication business whick is engaged in the business of applving pestic €s upon
the lands of another (whether or noi such person applies resiricied us
and who hol@ Ligcensed Applicator lcerses valid for 1881, shall make a p
to the comm:ssmner for license and examinaticn on a regular form suppled y
the co sioner pricr to December 21, 1881, accompanied by the requirsd znnual
fee of ::f'w Dollars ($50.00), and the Spancizal I security required under Secton
14 of the law and Section 13 of these regulations.

18.1,2 Eiffectdve Julv 1, 1881, any perscn not l'i* € a Licensed Appli- -
cator license valid for 1881 and who c’.es;res to e--:“ge in the business of applying
pestigides for hire shall make appiicatio*l te the cocmmissicner on a regular form

supplied ::" the commissionar for a Licensed Pesticids App }icat:or Business License.
Such applicani, af*er successfully demonsirating the competency reguired under
Section 8 of these regulations, shall Be licensed as a Licensed PesHcide Application
Business p'f‘omdmr: the proper-fee has heen paid and the other rec_u:,e:nents of

the Act znd these regulauo“is are satisfied.

19.2 Private Applicators and Other Applicators {Commerciel or Certifled
Public Applicator Not Engaged In The Business Of Applying Pesticides Upon The
Land QOf Anothier - Private applicetors, gertifed public applicators and commercial
applicators in all categories not engaged in the business of applying pesticides
upcn the lands of another shall make applicetion for certificate and determination
of competency to the commissicner on a ragular form provided by the cemmissionsr,
ccempanied by the reguired fes of One Dollar {$2.00) prior to the dats they desire
to purchase or use restricted use pesticides, and shall maintain current certifications
g0 long as they dssire to use resiricted use pesticides.

15.3 Deszlers - All persons who are dezlers in resiricted use pesticides shall
make application for Hcense and examinaiion to the commissioner on a regular form
provided by the commissioner, accompanied by z required fee of Five Dollars (85.00)
prior to the date they desire to engage in the business of dispensing resiricted .
use pestcides, and shall maintain such Heense so long as they desire itc deal in
resiricted use pesticides.

Section 20 ~ Permits -
20.1 Commissioner May Issue - The commissioner may issue a permit to a
non~certified apolicator to use a resiricied use pesticide for g specific use and

for a specific pericd of time providing the person desiring such permit completes
an anmhca on on a form proviced by the commissicner and pays One Doiler ($1.00)
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-

e and demonsirates competency in the use of that pesticide according to the
label directions. Such demonsiration of competency shzll be by oral examination
before the commissioner.

Section 21. Effzcdve Date -

21.1 Date Done - Done in the Office of the Commissioner, West Vi

Department of Agriculiure, Capitol Building, Charleston, West Virginia 2530
thig 7ta day of October, 1881, to become eifective the lst day aof January, 2

Gus R. Douglass
Agriculture Comxmissionsr
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WILLIAM H. HARRINGTON
Chief of Staff

KEN HECHLER
Secretary of State

RICH O. HARTMAN
Directcr, A€ministrative Law

MARY P. RATLIFF
Ceputy Secretary of State

BARBARA STARCHER _ R DOMALD R. WILKES
Ceputy Secretary of State STATE OF \KTES’I‘ .\T_[RGINIA Dirgstar, Corporatiens
RICEARD 8. STEPHENSON SEC R E: I AR‘_{ OF STATE VIRGINIA SKEEN
Deputy Secratary of State - . Special Assisiant
Telenhone: (304) 345-4000 Charleston,?.SSOa {Plus all the volunteer
Corporations: 342.82500 ) ) help we can get}

May 23, 1986

NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: Department of Agriculture

RULE: Series 12a West Virginia Pesticide Use and Application;
Amendment to Section 13, "Financial Security Reguired of
Licensed Pesticide Application Businesses."”

DATE FPILED AS AN EMERGENCY RULE: April 11, 1986

DECISICN NO. 3-85%

Following review under WV Code 29A-3-15a, it is the decision of
the Secretary of State that the above emergency rule be approved.
B copy of the complete decision with requlred findings is

available from *his cffice.

KEN HECHLER
Secretary cf State
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34230000

DECISION Emergency Rule Decision

(ERD 3-86)

AGENCY: Department of Agriculture

RULE: Series l2a West Virginia Pesticide Use and
Application;; Amendment to Section 13, "Financial
Security Reguired of Licensed Pesticide Application
Businesses." :

DATE FILED AS AN EMERGENCY RULE: April 11, 1986

The Deparxtment of Agriculture has f£iled as an emergency rule

an amendment to thelr Series 12a rule titled West Virginia
Pesticide Use and Application. The amendment is to Section 13,
"Financial Security Required of Licensed Pesticide Application
Businesses"; which establishes the amounts of coverage for
liability insurance or surety bond to be held by applicators
for a licensee to do business as a pesticide application
business,

.The amendment reduces the amount of coverags from $3006,000 for

bodily injury or death for each occurrence and $100,000 for
property damage to $300,000 combined single limit for bodily
injury or death and property damage. Section 13.2 alsc rsduces
the amount of coverage for Aerxial applications from $300,000
for bodily injury or death for each occurrence and $200,000 for
property damage to $300,000 for Dbodily inijury or death
regardless of number of occurrences and $100,000 for property
damage.

West Virginia Code 292-3-132 regulires the Secretary of State to
review all emergency rules filed after March 8, 1986. This
review reguires the Secretary of State to determine if +the
agency filing such emergency rule 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of 1ts statutory authority in promulgating the emergency
rule; or 3} can show that an emergency exists 3Jjustifyving the
promulgation of an emergency rule. '

Following review, the Secretary of State shall issue a decision
as to whether or not such emergency rule should be disapproved
[29a-3-15a(a)].

(&) Procedural Compliance: WV Code 29A-3-15 permits an agency

to_adopt, amend or repeal, without hearing, any legislative
rule by filing such rule, along with a statement of the

felp we can gel)
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circumstances constituting the emergency, with the
Secretary of State and forthwith with the Legislative
Rule-Making Review Committee (LRMRC).

If an agency has accomplished the above two reguired filings
with the appropriate supporting documents by the time the ERD
is issued or the expiration of the forty-two day review period,
whichever is sooner, the Secretary of State shall rule in favor
of procedural compliance. :

The Department of Agriculture has filed this emergency rule
with supporting documents with the Secretary of State on April
4, 1986 and with the LRMRC prior to the issuance of this
decigion. It is, therefore, the determination of the Secretary
of State that the Department of Agriculture has complied with
the procedural reguirements of WV Code 292-3-15.

(B) Statutory Authority: WV Code 19-16B-4 Pesticide use and
Application Act reads in part:

§7o-76B-4. Administration and enforcement of article.

(a}) The commissioner shall administer and enforce the provisions of this
article and shall have aquthority to issue regulations after a public hearing
following due notice to ali interested persons in conformance with the
provisions of the state administrative procedures set forth in chapter
twenty-nine-A [§23A~1-7 et seq.] of this Code fo carry out the provisions
of this article. Such regulations may prescribe methods io be used in
application of pesticides.

WV Code 19-15B~15 reads in part:

§19-16B-15, Financial security required of licensed pesticide application
business. ‘ :

fa) The commissioner shall not issue o licensed pesticide application
business license as required in section eight [§15-168-8] of this article
untif the applicant has filed evidence of financial security with the
commissioner which may consist of a surety bond or ligbility insurance
policy or certification therecf in an amount no less than twenty-five
thousand dollars protecting persons who may suffer legal damages as «
resuit of the operations of the applicant or applicant's employees. 5Such
financial security need not apply to damages or injury to agricultural
crops, plants or fand being worked upon by the applicant.

(b) The commissioner, taking into consideration the different classifications
or categories of licensed pesticide application business [icenses, shall
establish the amount and kind of financial security for properiy damage and
public ligbility, each separately, and including loss of damage arising out
of the actual use of any pesticide which each classification of licensed
licensee requires. )

It is the determination of the Secretary of State that the

Department of Agriculture has not excesded its statutory
authority by amending its Series 12a rule.

2
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" (C) Emergency: WV Code 25A-3-15{g} defines "emergency" as

follows:

(g} For the purposes of this section, an emergency exists when the
promulgation of @ ruie is necessary for the immediate preservation of the
psublic peace, heaith, safety or welfare or is necessary to comply with a
time limitation established by this code or by a federal statute or
reguiction or tc prevent substantial harm to the public interest.

There are essentially three classes of emergency broadly
presented with the above provision: 1) immediate preservation;
2} time limitation; and 3} substantial harm. An agency neead
only document to the satisfaction of the Secretary of State
that there exists a nexus between the preposal and the
circumstances creating _at least one of the above three
emergency categories. )
The Department of Agriculture claims that this proposal is

for "the immediate presexrvation of the public peace, health,
safety, or welfare.”

The circumstances and facts as presented by the Department
of Ag¥iculture are as follows:

1. Pest control service companies are finding it
difficult or_ impossible to gain liability insurance
required for licensure under the current rules.

2. The lower amounts required under this new rule will
allow such pest control services to gain c¢r maintain
coverage.

3. Loss of license by pest control companies would not

allow them tc operate during the current planting
season thus adversly affecting agriculture production.

The prcblem and its impact affects only a portion of West
Virginia, but 1t has been previcusly determined by the
Secretary of State that such circumstances need not be
statewide to gualify for emergency rule filing., (ERD 1-8%,
par. 19.)

The Department of Agriculture ceonducted a public hearing on
this proposal under Chapter 29A on May 23, 1986. There was no
opposition presented at the hearing.

The Secretary of State determines that the Department

of Agriculture has demonstrated the need tc make efifective this
proposal for the immediate preservation cof the public peace,
health, safety and weliare.
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It is the decisicon of the Secretary of State that this proposal
by the Department of Agriculture is in procedural compliance
with WV Code 29&-3-15; does not exceed the statutory authority
of © the Department of Agriculture; and that the facts and
circumstances presented ceonstitute an emergency. Therefore,
the. Secretary of State decildes that this emergency rule should
net be disapproved.

This decision shall be cited as Emergency Rule Decision 3-86 or
ERD 3-86 and may be clted as precedent. This decision 1is
available from the Secretary of State's office and has been
filed with the Department ©If Agriculture, the Attorney General
and the Legislative Rule Making Review Committee.

T et

KEN HECHLER
Secretary ¢of State

FILED IN THE OFFICE OF
THE SECRETARY OF STATE

THIS DATE (7% 2.3 /%5 &
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