N

 WEST VIRGINIA
SECRETARY OF STATE e e
KEN HECHLER R |
ADMINISTRATIVE LAW DIVISION be 171025 Y
Form &3 |
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CITE AUTHORITY __WVa. Code § 33-2-10

AMENDMENT TO AN EXISTING RULE: YES NO_X

[F YES, SERIES NUMBER OF RULE BEING AMENDED:
TITLE OF RULE BEING AMENDED:

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED: __Series 40

TITLE OF RULE BEING PROPOSED: Credit for Relnsurance

THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC
COMMENT PERIOD 1S HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WTTH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITTEE FOR

THER REVIEW,

Hanley C{ Clark
Insurance Commissioner

940




STATE OF WEST VIRGINIA

Offices of the Insurance Commissioner Legal Division
GASTON CAPERTON HANLEY C. CLARK
Governor August 12 ’ 1994 Insurance Cornmissioner

HAND DELIVERED
Ms. Judy Cooper, Director
Administrative Law Division
Office of Secretary of State
State Capitol
Charleston, WV 25305
Dear Ms. Cooper:
Enclosed please find for filing one (1)} copy of the following:

(1) Notice of Agency Approval of a Proposed Rule and Filing
with the Legislative Rule-Making Review Committee;

(2) Fiscal Hote;

(2) Consent to Proposed Rule;
(4) Brief Summary of the Rule;
(5) Statement of Circumstances;

(6) Legislative Rule-Making Review Committee Questionnaire;
and

(7) The agency-approved rule entitled "Credit for . . _.
Reinsurance" (Series 40).

Please contact me if further information is reguired.
Very truly yours,

i N 1y

Sk ) ,,sz,@y\

Jeffyey W. VanGilder
Assoclate Counsel

JWV/cis
Enclosures ; o R
2019 Washington Street, East o Telephone (304) 553-0401
P.C. Box 50540 "We are an Equal Oppertunity Employer” Facsimile {304) 558-0412

Charieston, West Virginia 23303-0540




STATE OF WEST VIRGINIA

Offices of the Insurance Commissioner Legal Division
GASTON CAPERTON . .‘ HANLEY C. CLARK
Governor ) Insurance Commissioner

CONSENT TO PROPOSAL OF RULE

To Whom It May Concern:

Pursuant to West Virginia Code § 5F-2-2(a) (12}, the
undersigned hereby grants consent to the proposal of the
following rule proposed by the Insurance Commissioner of the
State of West Virginia: Title 114, Series 40, relating to Credit
for Reinsurance. '

77

signed this day of July, 1994.

Japes H. Palge, III

retary of Tax and enue
2019 Washington Stueet, East Telephone (304) 558-0401

P.O. Box 50540 ; "We are an Equal Opportunity Employer” Facsimile (304) 558-0412
Charleston, West Virginia 25305-0340 B - J ’ . /" o
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Insurance Commissioner
Legislative Rule .
Title 114, Series 40

CREDIT FOR REINSURANCE

Title 114, Series-40

-

BRIFF SUMMARY OF RULE

This proposed rule sets forth the rules and procedural
reguirements which the Insurance Commissioner deems necessary to
carry out the provisions of Section 15a, Article 4, Chapter 33 of
the West Virginia Code dealing with credit for reinsurance. The
actions and information reguired by this rule are necessary and
appropriate in the public interest and for the protection of
ceding insurers in this state. The propessed rule also contains
form AR-1, that when properly executed provides evidence of the
company’s subnission to the jurisdiction of this state and the

state’s authority to examine the company’s books and records.




Insurance Comnissioner - A
Legiglative Rule o R
Title 114, Series 40 , ,

CREDIT FOR REINSURANCE

Title 114, Series-40
STATEMENT OF CIRCUMSTANCES

on March 7, 1992, the West Virginia Legislature passed House
Bill 4666, which added Section 15a, to Article 4, Chapter 33, of
the West Virginia Code, relating to credit for reinsurance. The
provisions of Section 15a applied to all cessions on or after
January 1, 19$%3. Minor amendments were made to Section 15a in

the 1993 and 1594 legislative sessions.

The purpose of this rule is to set forth the rules and
procedural requirements the Insurance Commissioner deems
necessary to carry out the provisions of the statute on credit

for reinsurance.



FISCAL NOTE FOR PROPOSED RULES

Rule Title: CREDIT FOR REINSURANCE

Tvoe of Rule: XX Legislative Interpretive Procedural
yP S, . S 3 — TP _—

Agency: Insurapce Commissigner Address: Post office Box 50540

2019 Washington Strest, Fast, )
Charleston, West Virginiag 25305-0540

ANNUAL T FISCAL YEAR
1. Effect of Proposed Rule Increase  Decrease Current Next Thereafter
Es;imated Total Cost - NOKRE
Perscnal Services
Current Expense
Repailrs & Alterations NONE
Egquipment
Other
2. Explanation of above estimates:

There will be no additional fiscal impact on state, local or £federal
government.

3. Objectives of these rules:

The cbjective of this proposed rule is to set forth rules and
procedural reguirements which the Insurance Commissioner deems
necessary to carry out the provisions of the law on credit for
reinsurance, W.Va. Code § 33=-4-15a.

4. Explanaticn of Overall Economic Impact of Proposed Rule.
2. Ecanomic Impacht on State Government.
NONZ
B. Tconcomic Impach on Political Subdivisions; Specific Industries;

Specific groups ©f citizens.




Date:

’

July 11, 1994

F =

!\ -

This rule will have no sconcmic impact on pelitieal subdivisions,
admitted insurers, or any specific group of citizens. This rule
will have ne additiconal esconomic impact on accredited reinsurers.
Accredited reinsurers are subject toe the standard examination and
filing fees and charges impesed on admitted insurers in this State
pursuant to the statute.

Economic Impact on Citizens/Public at Large.

This rule shall have no direct eccnomic impackt upon citizens or the
public at large. This rule will protect the public in that a
reinsurer, in order to be accredited, must submit +to the
jurisdiection of the State and satisfy the Insurance Commissioner
that they are financially solvent,

Signature of Agency Head or Authorized Representative

ailecs S B5lah




TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: OFFICE OF THE INSURANCE COMMISSIONER
DATE: AUGUST 11, 1994

LEGISLATIVE RULE TITLE: Credit for Reinsurance
(Title 114, Series 40)

1. Authorizing statute(s) citation West Virginia Code
§ 33-2-10
2. a. Date filed in State Register with Notice of Hearing:

July 11, 1994

b. what other notice, including advertising, did you give of
the hearing?

None

c. Date of hearing(s): Comment period ended on

Auqust 10, 1994 at 4:30 p.m. o

d. Attach list of persons who appeared at hearing, comments
received, amendments, reasons for amendments.

Attached XX No comments received T

e. Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing: (be
exact)

August 11, 1934

f. Name and phone number of agency perscn te contact for
additional information:

Jeffrev W, VanGilder

Associate Counsel

(304) S558-0401 _ ' - - , .



If the statute under which you promulgated the submitted rules
requires certain findings and determinations to be made as a

condition precedent to their premulgation:

=1

b.

1.

Give the date upon which you filed in the State Register
a notice of the time and place of a hearing for the
taking of evidence and a general description of the
issues to be decided.

Not applicable

Date of hearing: Not applicable

on what date did you file in the sState Register the
findings and determinations requlred together with the
reasons therefor?

Not applicable

..Attach findings and determinations and reasons:

Attached __ . Not applicable




Attachment to Question 2(d4).

Three comments to the proposed rule were received during the
comment period. A copy of: each comment is attached hereto. Each
of the three comments raised the same concern, and one comment
raised two additicnal concerns.

1. SECTION 3 OF THE PROPOSED RULE

The comments from Marsha A. Cohen, Deputy Director of State
Relations for the Reinsurance Association of America ("RaA") and
Robert J. Hurns, Assistant Counsel for the National Association
of Independent Insurers ("NAIIM) had a single comment. Both
requested that the word "domestic" be inserted as the second word
in proposed section 114-40-3.1 for purposes of clarification. In
addition, J. Bruce Ferguson of the American Council of Life
Insurers {("ACLI") also regquested that the word "domestic" be
inserted before 'ceding insurer" for purposes of consistency. We
are in agreement with this recommendation and have inserted the
word "domestic" under section 3 1 of the proposed rule to read as

feollows:
§114-40-3. Credit for Reinsurance

3.1 "A gdomestic ceding insurer shall be allowed a credit
for reinsurance . . . "

2. SECTION 5 OF THE PROPOSED RULE. . -

The written comment received from the ACLI raised two
additional concerns. Flrst, the ACLI noted the absence in
Section 5.1 of the prcposed rule of the NAIC Model language which
requires that the assuming insurer be accredited "as of the date
of the ceding insurer’s statutory financial statement." The ACLI
agrees with the proposed rule that an assuming insurer should be
accredited prior to entering into a reinsurance contract, but
suggests that the NAIC Model language would be of value to the
Commigsioner in determining whether to allow credit for
reinsurance.

The Insurance Commissicner agrees that the additienal
language provided for in the NAIC Model law would be of wvalue to
the agency. The reference to the ceding insurer’s statutory
financial statement would connocte a continuous and annual review
of the assuming insurer’s accreditation status consistent with
the Commissioner’s review powers under Section 5.2 of the
proposed rule.

Section 5.1: of the proposed legislative rule reguires that a
credit be allowed for reinsurance ceded by an insurer to an
assuming insurer which is accredited as a reinsurer not only




prior to the effective date cof the reinsurance contract but alsoc

"as of the date of the ceding insurer’s statutory financial

3. SECTION 9 OF THE PROPOSED RULE

The third comment by the ACLI was with respect to Section %D
of the NAIC Credit for Reinsurance Model Regulation which
language was not included in the propesed rule. Section 9D of
the NAIC Model Rule allows unauthorized assuming insurers to
establish securities in any other form acceptable to the
Commissioner. This discretionary authority was in Section 2D of
the NAIC Model Law On Credit For Reinsurance. This provision was
considered and excluded by the West Virginia Legislature when it
enacted the credit for reinsurance law. See W.Va. Code § 33-4-
15a{e). '

The exclusion of language giving the Commissioner
discreticnary authority by the Legislature in the Credit for
Reinsurance Statute is a legislative determination to not empower
the Commissioner with such discretionary authority. Since the
Insurahce Commissioner derives power through statute, it would be
pbeyond the Commissioner’s authority to promulgate a rule giving
him or her additional discretionary authority considered, but not
given to the Commissioner by the Legislature.

Accordingly, Section 114-40-39 of the proposed rule should
not be amended to give the Commissioner additional authority to
accept, in his or her discretion, securities that are not
otherwise defined in section 114-40-9 of the proposed rule or in
W.Va. Code § 33-4-15a(e). Such a change would appear to be
contrary to the legislative intent in Section 15a(e), Article 4,
Section 33 of the West Virginia Code and beyond the authority of
the Secretary of the Department of Tax and Revenue and the
Insurance Commlss1oner in approv1ng this proposed legiglative
rule.




EloURdee Robl L Al

REINSURANCE ASSOCIATION OF AMERICA
1301 Pennslvania Avemue, N.W, Stite 904, Washingion, D.C. 2000+ 20276333590
' Facsimile: 202/538-0636

Via Facsimile 304-538-0412

Aupust 10, 1994

Mr, B, Kekth Huffman
General Counsel

Department of Insurance
State of West Virginia

2019 Washingron Strest East
Post Office Box 50540
Charleston, WV 25305-0520

Re: Proposed Rule Title 114, Series 40 - Credit for Reinsurance
Dear Mr. Huffman:

On behalf of the members of the Reinsurance Associztion of America (RAA) we respectiully
submit the following comments to the above captioned proposed rule. The RAA is the
nation’s only trade associarion represeniing professional property and casialty reinsurers.
Tha RAA does not represent life reinsurers. Our 28 member companies are either domiciled
in the United States or are branches of alien companies. Approximately 535 % of the total
U.8. reinsurance premiums are written by U.S. companies - our members write 85 % of the
total,

BACKGROUXND .

West Virginia Code § 33-4-15a, incorperates an important feature of the NAIC Model Law
on Credit for Relnsurance in that it applies the credit for reinsurance law tc domestic ceding
companties. One of the comerstones of the NAIC model law is that as mere states gain
accreditation, a coordinated financial regulatory cffort will result. For this to be the cass,
states need to targar their resources to regulating their domestic companies, whiles being
assurad that non - domestic companies are simila-ly subject to proper financial regulation in
their states of demiefle. , - -

REGULATORY INTENT

As stered by vour deparimant tha ineent of the proposad rule is w sct forth the rules and
procedural requirsments that the Insurance Department desms necessary (o carry out the
provisions of West Virginia Code §33-4-15a, credit for reinsurancs.




Mr. B. Keith Huffman
August 10, 1994 _
Page 2

TECHNICAL AMENDMENT TQ COMPLY WITH REGULATORY INTENT

In Tesponse to the stated intent of the proposed rule, we recommend the following technical

amendment that provides greater clarity and conformity with West Virginia Code §33-4-15a,
which specifically applies its credit for reinsurance lew to domestic ceding companies except
where the alien or {oreign company is not domicited in a substanrially similar staie.

We recommend that the term "domestic™ be added as follows:
$114-40-3. Credit for Reinsurance
3.1. "A domestic ceding insurer shall be allowed credit for reinsurance...”

We appreciate the opportunity 0 offer comments on this proposed rule, Please call me at
{202) 638-3690 if vou have any quesdons,

Sincerely,

Marsha A. Cohen
Deputy Director of Stawe Relations

MaC/am R L e L

ce: Franklin W, Nutter
Debra J. Hall
Bradley L. Kading
George M. Brady
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National Associaﬁon[ 7 ) of Independent Insurers

260 BIVER ROAD, DES PLAINES, ILLINOIS 80078-3286
T08/287-TBO0  FAX: 70B/297-5064

Rehert J. Hurns
ASSISTANT COUMSEL

August 8, 1994

-~ T i

B. Keith Huffiman, General Counsel )
West Virginia Insurance Commission LEGAL DIITICR:
2019 Washington Street, East W. VA IS, DR
Post Office Box 50540

Charleston, WV 25305-0540

Re: Pr d Rule Title 114 ies 40, Credit For Reinsura

Dear Mr. Huffman:

The National Association of Independent Insurers (NAII), a national trade association
representing approximately 108 member companies doing business in West Virginia, has a
single comment regarding the captioned proposed regulation.

Proposed section 114-40-3.1 requires clarification as it does not clearly indicate its sole
applicability to domestic ceding insurers. This oversight may create uncertainty as to it
applicability to nondomestic and/or alien ceding insurers.

In order to avoid this uncertainty, we respectfully request that the word "domestic" be
inserted as the second word in proposed section 114-40-3.1.

Thank you for the opportunity to submit comments. Please feel free to contact the
undersigned if you have any questions or comiments.

Sincerely

LA
Robert J. Hurns

Assistant Counsel
R]H/¢jz :

Huffrmansam




). Bruce Fergusen
Legisiauva Directer

August 3, 1994 cen

B, Keith Huffman, Esg.
General Counsel

State of West Virginia
Department of Insurance
2019 Washington Street East
Charleston, WV 25305

Re: Proposed Credit for Reinsurance Rule (Title 114, Series 40)

Dear Keith:

This statement is submitted on behalf ¢f the American Council
cf Life Insurance ("ACLI"), a trade association whose 640 member
companies account for approximately 91 percent of the life insurance
in force in the United States. Four hundred and nine of the ACLI's
member companies are licensed te do business in West Virginia, and
account for approximately 93 percent of the life insurance in force
in the state. We appreciate the opportunity to comment on your
Department’'s proposed credit for reinsurance rule,

The ACLI. fully subports the NAIC Credit for Reinsurance Model
Regulation (the "NAIC Model'") upon which this proposed rule is
pased. We also suppdrt the NAIC's financial regulation and
accreditation program, of which this rule is a requisite standard.
We therefore support your adoption of the proposed credit for
reinsurance rule; however, we would like to comment on a few areas in
which the proposed rule._deviates from the NAIC Model.

€ 114-40-3. Credit for Reinsurance

To be consistent with both the NAIC Model and the credit for
reinsurance statute (W. Va. Cocde § 33-4-15a{c)), the reference in
subsection 3.1 to_a "ceding insyrer"” should be revised to refer to a
"domestic ceding insurer'". .Without this change, the rule could be
interpreted to apply to foreign cr alien ceding insurers domiciled in
a jurisdictiorn with credit for reinsurance. standards that are
substantially similar Lo those applicakle under the West Virginia
Code, notwithstanding the exemption for such insurers under
subsection 3.2 of the proposed rule and under § 33-4-15a(c¢). Such an
application ¢f the rule, therefore, would be internally inconsistent
and clearly would be in conflici with the authorizing statute.

2001 PENNEFLVANIS AVENLE, YW
WASHINGTON, D,C. 2000d.2585
2028242387

TLTLE N T AAT 2] Aniz




B. Keith Huffman, Esg.
August 3, 1994

Page 2 - - o -

§ 1i4-40-5. - Credit for Reinsurance - Accredited Reinsurers

Subsection 5.1 requires the commissioner to allow credit for
reinsurance ceded by an insurer tc an assuming insurer which is
accredited as a reinsurer ”prlor to the effective date of the
contract"”. The NAIC Model requires the assuming insurer to be
accredited Yas of the date of the ceding insurer's statutory
financial statement". '

As you know, the authorizing statute, W. Va. Code § 33-4-15a
(c)(2), was amended in 1993 to reguire the assuming insurer to be
accredited prior to the effective date of the contract. We agree
with the Department's pesition that an assuming insurer should be
accredited prior to entering intc a reinsurance contract. Eowever,
we do believe that the NAIC Model language, which has been deleted
from the statute and does not appear in the proposed rule, also is of
value to the Department in determining whether to allow credit for
reinsurance. The reference to the ceding insurer's statutory
financial statement connctes continuous and annual review of the
assuming insurer’'s accreditation status which, in the case of life _
reinsurance agreements, could be a consxderable péricd c¢f time. In
this light, the Department may chocse toc consider whether the
language in subsection 5.2 accompllshes the objective served by the

missing NAIC Model language.

114-420-9. Reduction from Liability for Reinsurance Ceded to
an Unauthorized Assuming Insurer

Secticn %D of the NAIC Mocdel, which alleows unauthorized
assuming insurers to establish securities in a form acceptable to the
commissioner, was omitted from the proposed rule.  We recommend its
inclusion, as it gives the commissioner flexibility to accept, in his
or her discretion, securities that are noit otherwise defined in
section 114-40-9 of the proposed rule. o

We appreciate the opportunity to comment on this proposed
rule. If you have any guesticns or reguire additional information,
please let me know.

Sincerely,

L

— R ‘_»-,_./’—'

J.fBruce Eerguson

JBF , .-

CREDITRE/ LAWSTATE /WY




Section

114-40-1.
114-40=2.
114-40-3.

114-40-4.

114-40-5.

114~40-6.

114-40-310.

134-40-11.

Appendlix A.

114CS8R40
TITLE 114
LEGISLATIVE RULE
INSURANCE COMMISSIONER

SERIES 40
CREDIT FOR REINSURANCE

Authority
Purpose
Credit for Reinsurance

credit for Reinsurance - Reinsurer Licensed in this
State

Credit for Reinsurance - Accredited Reinsurers

Credit for Reinsurance - Reinsurer Domiciled and
Licensed in Another State

Credit for Reinsurance - Reinsurers Maintaining
Trust Funds

Credit for Reinsurance Regquired by Law

Reduction from Liability for Reinsurance Ceded to
Unauthorized Assuming Insurer

Trust Agreements Qualified Under Section 8

. Letters of Credit Qualified Under Section 9

Other. Security
Reinsurance Contract

Contracts Affected

ch

Severahili

Form AR-1 -- Certificate of Assuming Insurer
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114CSR40 g 12 1025 il
TITLE 114
LEGISLATIVE RULE QFTIOE GF #03T Y
INSURANCE COMMISSIONER  SECRETARS Cf
SERIES 40

CREDIT FOR REINSURANCE

§ 114-40-1. Authority

This regulaticn is promulgated pursuant tc the authority
granted by West Virginia Code § 33-2-10.

§ 114-40-2. Purpose

The purpose of this regulation is tTo set forth rules and
procedural requlrements which the commissioner deems necessary to
carry out the provisions of West Vlrglnla Code § 33-4-15a. The
actions and information required by this regulation are hereby
declared to be necessary and appropriate in the public interest and
for the protection of the ceding insurers in this state.

§ 114-40-3. Credit for Reinsurance.

3.1. A domestic ceding insurer shall be allowed a credit for
reinsurance as elther an asset or a deduction from liability on
account of reinsurance ceded only when the reinsurer meets the
reguirements of Section 4, Section 5, Section 6, Section 7, or
Section 8 of this rule. . B

3.2. A foreign ceding insurer or an alien ceding insurer
transacting insurance in West Virginia that is domiciled in a
jurisdictidh that employs standards . *egarding credit for
reinsurance that are not substantially similar to those applicable

under Article 4, Chapter 32 of the West Virginia Code shall be
allowed a credit for ?elnsuragge,ag_elther an asset or a deduction
from 1iability ‘on acco*gf " of reinsurance ceded only when the

reinsurer meeits the reguirements of Section 4, Section 5, Sectien

&, Secticn 7, or Section 8 of this rule.

State

Pursuant tTo West Virginia Code § 33-4-152(c){(1l), the
commissioner shall allow credit for reinsurance ceded by an insurer
to assuning insurers which were licensed in this state as of +the
date of the ceding insurer’s statutory financial statement.

§ 1:4-40-4. _ _Credit -for Rsinsurance - Reinsurer Licensed in this.




Insurance Commissioner . .
Legiglative Rule - o
Title 114, Series 40

§ 114-40-5,. Credit for Reinsurance - Acg¢redited Reinsurers

5.1. Pursuant to West Virginia Code § 33-4-15a(c)(2), the
commissioner shall allow credit for reinsurance ceded by an insurer
to an assuming insurer which is accredited as a reinsurer in this
state prior to the effective date of the contract and as of the
date of the ceding insurer’s statutory financial statement. An
accredited reinsurer is one which:

a. Files a properly executed Form AR-1 (attached as
Appendix A to this regulation) as evidence of its subnission to
this state’s jurisdiction and to this state’s authority to examine
its books and records, pursuant to § 33-2-9 of the West Virginia
Code; .

b. Files with the commissioner a certified copy of a
letter or a certificate of authority or of compliance as evidence
that it is licensed to transact insurance or reinsurance in at
least one state, or, in the case of a United States branch of an
alien assuming insurer, is entered through and licensed to transact
insurance or reinsurance in at least one state;

c. Files annually, on or before the first day of March
its annual statement, a copy of its most recent audited financial
statement and remits =a One Hundred Dollar ($100.00) ‘annual
statement filing fee %fo the commissioner. The annual statement
shall be a cecpy o©of the _statement £filed with  the insurance
department of its state of domicile or, in the case of an alien
assuming insurer, with the state through which it is entered and in
which it is licensed to transact insurance or reinsurance; and

d. Fas applied to the commissioner, paid a One Hundred
Dollar {$100.00) application fee and maintains a surplus as regards
policvholders in an amcunt not less than $20,000,000 and whose
accreditation has not been denied by the commissioner within ninety
(80) days of its application or, in the case of companies with a
surplus as regards policvholders of léess than $20,000,000, whose
accreditation has been approved by the commissioner. A letter of
accreditation isshad by fthe commissioner shall be evidence of
approval. N ' '

e. Has £f£illed ahy other information the commissioner .

requests to “determine that the assuming insurer gualifies for
accreditation under this section.

Page 2




Insurance Commissioner
Legislative Rule . ST TSIl T .
Title 114, Series 40

5.2. If the commissioner determines that the assuming insurer
has failed to meet orF maintain any of these qualifications, he may
upon written notice and hearing revoke the accreditation. No
credit shall. be allowed a ceding insurer with respect to
reinsurance ceded if the assuming insurer’s accreditation has been
denied or revoked by the commissiconer after notice and hearing.

§ 114-40-6. Credit for Reinsurance -~ Reinsurer Domiciled and
ILicensed in Another State

6:1. Pursuant to West Virginia Code § 33-4-15a(c)(3), the
commissioner shall allow credit for reinsurance ceded by an insurer
to an assuming insurer which as of the date of the ceding insurer’s
statutory financial statement:

a. Is domiciled and licensed in (or, in the case of a
United States branch of an allen assumning insurer, is entered
through and licensed in) a state which employs standards regarding
credit for reinsurance substantially similar to those applicakle
under West Virginia Code § 33-4-15a . and this regulation;

b. Maintains a surplus as regards pclicyholders in an
amount not less than $20,000,000; and

cC. Files a properly executed Form AR-1 (attached as
Appendix 2 to this regulation)with the commissioner as evidence of
its submission to this state’s authority to examine its books and
records, pursuant to § 33-2-9 of the West Virginia Code.

6.2. The provisions of this section relating to surplus as
regards policyholders shall not apply to reinsurance ceded and
assumed pursuant to pooling arrangements among insurers in the same
holding company system. As used in this section, "substantially
similar" standards means credit for reinsurance standards which the
commissicner dsastermines egual or exceed the standards of West
Virginia Code § 33-4-15a and this rule. o ;

§ 114-40-7. Credit £for Relinsurance - Reinsurers Maintaining
Trust Funds

7.1. Pursuant To Wesit Virginia Code § 23-4-15a{c}{4), the
commissioner shall allow credit for reinsurance cedad by a ceding
insurer to an assuming insurer which, as of the date of the ceding
insurer’s statutory financial statement maintains a trust fund in
an amount prescribed below in a gualified United States financial
institution as defined in West Virginia Code § 33-4-54(f), for the

Page 3




Tnsurarice -Comnmissiomar
Legislative Rule ... . -
Title 114, Series 40

payment of the valid ClalWS_O+_ltS United States pollcyholde*s and
cedlng lnsurers, their assigns and successors in 1nterest The
assuming insurer shall report annually to the commissioner
substantially the same information as that requlred teo be reported
on the National Association of Insurance Commissioners annual
statement form by licensed insurers, to enable the commissicner to

determine the sufficiency of the trust fund.

7.2. The following requirements apply to the following
categories of assuming insurer: o

a. The trust fund for a single assuming insurer shall
consist of funds in trust in an amount not less than the assuming
insurer’s liabilities attributable to business written in the
United States, and in addition, a trusteed surplus of not less than

$20,000,000.

b. The trust fund for a group, including incorporated
and individual unincorporated underwriters shall consist of funds
in trust in an amount not -‘less than the group’s aggregate
liabilities attributable to business written in the United States
and, in addition, the group shall maintain a trusteed surplus of
which $100,000,000 shall be held jointly for the benefit of the
United States ceding insurers of any member of the group. The
incorporated members. of the group shall not be engaged in any
business other than underwriting as a member of the group and shall
be subject to the same level of solvency regulation and control by
the group’s domiciliary regulator as are the unlncorporated
members. The group shall make available to the commissioner annual
certifications by the group’s domiciliary regulator and its
independent public accountants of the solvency of each underwriter
member of the group.

c. The trust fund for a group of incorporated insurers
under common administration, whose members possess aggregate
policvholders surplus of $10,000,000,000 (calculated and reported
in subsztantially the same wmanner as prescribed by the annual
statement instructions and Accounting Practices and Procsdurss
Manual of the National Asscciation of Insurance Ccmmissioners) and
which nas continuously transacted an insurance business o&ts;~“ the
United Statss Tor at least three [3) vyears immediately prior to
making application for accreditation, shall consist of funds in
trust in an amount not less than the assuming insurers’ liabilities
attributable to business ceded by United States ceding insurers to
any members of the group pursuant to reinsurance .contracts issued
in the name of such grcup and, "in addition, the group shall

Page 4
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maintain a joint trusteed surplus cf which $100,000,000 shall be
held jointly for the beneflt of Unlted States cedlng insurers of
any member of the group. The group shall file a properly executed
Form AR-1 (attached as Appendix A tco this regulation)as evidence cof
the subkmission tc this state’s authority to examine the books and
records, pursuant to § 33-2-9 of the West Virginia Code, of any of
its members and shall certify that any member examined will bear
the expense of any such examination. The group shall make
available to the commissioner annual certifications by the members’
domiciliary regulators and their independent public acccuntants of
the solvency c¢f each member cof the group.

7.3. The trust shall be established in a form approved by the
commissioner and complying with § 33-4-i5a(d) of the West Virginia
Code and this section. The trust instrument shall provide that:

a. Contested claims shall be valid and enforceable out
of funds in trust to the extent remaining unsatisfied thirty (230)
days after entry of the final order o¢f any court of ccmpetent
jurisdiction in the United States.

b. Legal title to the assets of the trust shall be
vested in the trustee for the benefit of the grantor’s United .
States policyhelders and ceding insurers, their assigns and
successers in interest. . _

c. The trust -shall bre subject to examination as
determined by the commissioner.

d. The trust shall remain in effect for as long as the
assuming insurer, or any mamber or former menber of a group of
insurers, shall have outstanding obllgatlons under reinsurance
agresments subject to the trust. - -

&. No later than ~ebruavy'28 of each yvear the trustees
of the trust shall report to the cojn1551oner in wrltlng setting
forth the balance. in the trust and listing the frust’s invastments
at the preceding vyear end, and =shall certify the date of
termination of the trust, 1f sc plannsad, or certify that the trust
shall not expire prior to the next Icllowing Decamber 31.

£, Neo amendnrnent to the frust shall be effective unless
reviewed and approved in advance by the ccmmissioner.
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§ 114~40-8. Credit for Reinsurance Reguired by Law

Pursuant to West Virginia Code § 33-4-1%a(c)(5), the
commissioner shall allow credit for reinsurance ceded by a ceding
insurer to an assuming insurer not meeting the requirements of West
Virginia Code §§ 33-4~15a(c)(1l); 33-4-15a{c)(2); 33-4-15a(c) (3);
and 33-4~15a(c¢) (4), but only with respect to the insurance of risks
located in jurisdictions where such reinsurance is required by the
applicable law or regulation of that jurisdiction. As used in this
section, "jurisdiction' means any state, district or territory of
the United States and any lawful naticonal government.

§ 114-40-9. Reduction from Liability for Reinsurance Ceded to
an Unauthorized Assuming Insurer

9.1. Pursuant to West Virginia Code § 33-4-15a(e), the
commissioner shall allow a reduction from liability for reinsurance
ceded by an insurer to an assuming insurer not meeting the
regquirements of West Virginia Code § 33-4-15a(c) in an amount not
exceeding the liabilities carried by the ceding insurer. Such
reduction shall be .in the amount of funds held by or on behalf of
the ceding insurer, including funds held in trust for the exclusive
benefit of the ceding insurer, under a reinsurance contract with
such assuming insurer as security for the payment of obligations
thereunder. Such security must be held in the United States
subject to withdrawal solely &y, and under the exclusive control
of, the ceding insurer or, in the case of a trust, held in a
gualified United States financial institution as defined in West

Virginia Code § 33-4-15a(f). This security may be in the form of
any of the following:

a. Cash.

b. Securities listed by the Securities Valuation Office
of the Naticnal ._Association of Insurance Commissioners and
cualilifying as admitted assets. . . B

c. Clean, irrswvocable, unconditional and "evergreen
letters. of credit issled 32 ¢Onfirfed by a gualiified United States
institution, as defired In West Virginia Code § 33-4-318a({f},
effective no later than December 31 of the year for which filing is
being made, and in the possession of the ceding company on or
before the filing date of its annual statement. Letters of credit
meeting applicable standards of issuer acceptability as of the
dates of their issuance {or confirmation) shall, notwithstanding
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the issuing (or confirming) institution’s subseguent failure to .
meet applicable standards of issuer acceptability, continue to be
acceptable as security until their expiration, extension, renewal,
modification or amendment, whichever first occurs.

9.2. An admitted asset or a reduction from liability for
reinsurance ceded to an unauthorized assuming insurer pursuant to
Paragraphs 9.1l.a., 9.1.b. and 9.1.c. of this rule shall be allowed
only when the requirements of Sections 10, 11 or 12 of this rule
are satisfied. . ,, ,

§ 114-40-10, Trust Agreements Qualified under Section 9
10.1. ~ "As used.in this szection:

a. "Beneficiary" means the entity for whose socle
benefit the trust has been established and any successor of the
beneficiary by operation of law. If a court of law appoints a
successor in interest to the named beneficiary, then the named
beneficiary includes and is limited to the court appointed
domiciliary receiver (inzluding conservator, rehabilitator or
liguidator).

b. "Grantor" means the entity that has estaklished a
trust for the sole . benefit of the beneficiary. When estakhlished in
conjunction with a reinsurance agreement, the grantor is the
unlicensed, unaccredited assuming insurer. .

C. "Obligations", as used in Paragraph 2.k. o©of this .
section, means:

A, Reinsured losses and allocated loss ekXpenses’
paid by the ceding company, but not recovered from the assuming
insurer;

3. Reserves for: . reinsured Ilogses reported and
outstanding; ) o -

- Raserves for rsinsured lossses incurred but not
reported; and i L

D. Reserves for allocated reinsured loss expenses

and unearngd premiums.
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10.2. Required conditions.

a. The trust agreement shall be entered into between
the beneficiary, the grantor and a trustee which shall be a
quallfled United States financial 1nst1tutlon as defined 1n West
Virginia Code § 33«4-15a(f}. '

b. The trust agreement shall create a trust account
into which assets shall be deposited.

c. All assets in the trust account shall be held by the
trustee at the trustee’s.cffice in the United States, except that
a bank may apply for the Comnissioner’s permission to use a foreign
branch office of such bank as trustee for trust agreements
established pursuant to this section. If the Commissicner approves
the use of such foreign branch office as trustee, then its use must
be approved by the beneficiary in writing and the trust agreement
must provide that the written notice described in Subparagraph
10.2.4.A. of this section must also be presentable, as a matter of
legal right, at the trustee’s principal. office in the United
States. I

4. The trust agreement shall provide that:

A The Dbeneficiary shall have the right to
withdraw assets from the trust account at any time, without notice
to the grantor, subject only to written notice from the beneficiary
to the trustee;

B. No other statement or document is regquired to
be presented in order to withdraw assets, except that the
peneficiary mav be reguired to acknowledge receipt of withdrawn

assets;

c. It is not subject to any conditicons or
gualificationg - cutside of the trust agresment; and

o. It shall not "contain references to any other
agreements or documents except zas.provided for under Paragraph
10.2.k. of this .subsection. -~ _ _

e. The trust agreement shall be established for the
sole benefit of the beneficiary.
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£. The trust agreement shall regquire the trustee to:
A. Raeceive assets and hold all assets in a safe
place; -
B. Determine that all assets are in such form that

the beneficiary, or the trustee upon direction by the beneficiary,
may whenever necessary negotiate any such assets, without consent
or signature from the grantor or any other person or entity;

C. Furnish to the grantor and the beneficiary a
statement of all assets in the trust account upon its inception and
at intervals no less freguent than the end of  each calendar

guarter;

D. Notify the grantor and the beneficiary within
ten (10) days, of any deposits to or withdrawals from the trust

account;

E. . Upon written demand of the beneficiary,
immediately take any and all steps necessary to transfer absolutely
and unequivocally all right, title.and interest in the assets held
in the trust account to the beneficiary and deliver physical
custody of the assets to the beneficiary; and

F. Lllow no substitutions or withdrawals of assets
from the trust account, except on written instructions from the
beneficiary, except that the trustee may, without the consent of
but with notice to the beneficiary, upon call or maturity of any
trust asset, withdraw such asset upon condition that the proceeds

are paid into the trust account.

¢. The trust agreement shall provide that at least
thirty (30) days, but not more than forty-£five (45) days, prior.to
termination of the trust account, written notification of

termination shall be delivered by the trustee to the beneficiary.

k. The trust agreement shall ke nmade subject to and
governed by the laws c¢f the state in which the <tTrust Iis

establish=d.

i. The trust agreement shall prohibit invasion of the
trust corpus for the purpese of paying compensation to, or
reimbursing the .expenses of, the trustee.
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. The trust agreement shall provide that the trustee
shall be liable for its own negligence, willful misconduct or lack
of good faith.

k. Notwithstanding other provisions of this regulation,
when a <trust agreement 1s established in conjunction with a
reinsurance agreement covering risks other than life, annuities and
accident and health, where it is customary practice to provide a
trust agreement for a specific purpese, such a trust agreement may,
notwithstanding any other conditions in this regulation, provide
that the ceding insurer shall undertake to use and apply amcunts
drawn upon the trust account, without diminution because of the
insclvency of the ceding 1nsurer or the assuming insurer, for the
following purposes: _ - :

A, Ta pay or reimburse the ceding insurer for the
assuming insurer’s share under the specific reinsurance agreement
regarding any losses and allocated loss expenses paid by the ceding
insurer, but not recovered from the assuming insurer, or for
unearned prenmiums due to the ceding insurer if not otherwise paid
by the assuming insurer;

B. To make payment to the assuming insurer of any
amounts held in the trust account that exceed one hundred and two
percent (102%) of the actual amount required tc fund the assuming
insurer’s cbligations under the specific reinsurance agreement; or

C. Where the ceding insurer has received
notification of termination of the trust account and where the
assuning insurer’s entire -~ obligations under the specific
reinsurance agreement remain unliguidated and undischarged ten (10)
days prior to the termination date, to withdraw amounts egual to
the obligations and deposit those amounts in a separate account, in
the name of. the ceding insurer in any gualified United States
financlial institution as defined in West Virginla Code § 33-4-
15a(f) apart from its general assets, in trust for such uses and
purposes specified in Subparagrarhs A and B akove as ray remain
executory after such withdrawal and’ for any pericd fter the
termination datev : = S = -

1. The =~ reinsuranrcs. -agreement entered intoe in
cow3anczlon with the trust agreement may, but need not, contain the
provisions required by Subparagraph 10.4.a.B. of this secticn, so
long as these regquired conditions are included in the trust
agreement.
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10.3. Permitted conditions.

a. The trust agreement may provide that the trustee may
resign upon delivery ©f a written notice of resignation, effective
not less than ninety (90) days after receipt by the beneficiary and
grantor .of the notice and that the trustee may be removed by the
grantor by delivery to the trustee and the beneficiary of a written
notice of removal, effective.not less than ninety (90) days after
receipt by the trustee and the beneficiary of the notice, provided
that no such resignation or removal shall be effective until a
successor trustee has keen duly ap901nted and approved by the
beneficlary and the grantor and all assets in the trust have been
duly transferred to the new trustee.

b. The grantor may have the full and ungualified right
to vote any shares of stock in the trust account and to receive
from time to time payments of any dividends or interest upon any
shares of stock or obligations incliuded in the trust account. Any
such interest or dividends shall be sither forwarded promptly upon
receipt to the grantor or deposited in a  separate account
established in the grantor’s name.

c. The trustee may be given authority to invest, and
accept substitutions of, any funds in the account, provided that no
investment or substitution shall be made without priocr approval of
the beneficiary, unless the trust agresement specifies categories of
investments acceptabie to the beneficiary and authorizes the
trustee to invest funds and to accept substitutions which the
trustee determines are at least sgual in market value to the assets
withdrawn and that are consistent with the restrictions in
Subparagraph 10.4.a.B. of this secticn.

d. The trust agreement may provide that the beneficiary
may at any time designate a party to which all or part of the trust
assets are to be trarske*red.m"Such transfer may be conditioned
upon the trustee reced v1nd, prior teo cr simultaneously, other
specified assels. — oo L s —

e. .  The trust agresment nav  provide that, upon
Termination of the <Trust agcsunt, " =all assets ndt greviously
withdrawn ky *the péneficiary shall, with written approwvzl by the

beneficiary, "be delivered over to the grantor.

10.4. Additional conditions applicable to reinsurance
agreements.
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a. A reinsurance agreement, which is entered into in
conjunction with a trust agreement and the establishment of a trust
account, may contain provisions that: -

A. Require the assumlng insurer to enter into a
trust agreement and to establish a trust account for the benefit of
the ceding insurer, and specifying what the agreement is to cover;

B. Stipulate that assets deposited in the trust
account shall be valued according to their current fair market
value and shall consist only of cash (United States legal tender),
certificates of deposit (issued by a United States bank and payable
in United States legal tender), and investments of the types
permitted by Chapter 33 of the West Virginia Code or .any
combination of the above, provided that such investments are 1ssued
by an institution that is not the parent, subsidiary or affiliate
of either the grantor or the beneficiary. The reinsurance
agreement may Zfurther spe01fy the types of investments to be
deposited. Where a trust agreement is entered inteo in conjunction
with a reinsurance agreement covering risks other than life,
annuities and accident and health, then the trust agreement may
contain the provisions reguired by this paragraph in lieu of
including such provisions in the reinsurance agreement;

C. Reguire the assuming insurer, pricr to
depositing assets with the trustee, to execute assignments or
endorsements in blank, or to transfer legal title to the trustee of
all shares, obllgatlons or any other assets requiring assignments,
in order that the ceding insurer, or the trustee upon the direction
of the ceding insurer, may whenever necessary negotiate these
assets without consent or signature from the assuming insurer or
any other entity;

D. Requlre that all settliements of account between
the ceding insurer and the assuming insurer be made in cash or its
eguivalent; and

z. Stipulate that the assuming insurer and the
ceding insur¥er &agree that the assets in the trust account,
established _pu*suene to he provisions of the reinsurance
agreement, may ba 1erdrain by the ceding insurer at any time,
notwithstanding any other provisions in the reinsurance agreement,
and shall be utilized and applied by the ceding insurer or its
successors in interest by operation of law, including without
limitation any liguidator, rehabilitator, receiver or conservator
of such company, without diminution because of insolvency on the
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part of the ceding insurer or the assuming insurer, only for the
following purposes: _

(a) . To reimburse the ceding insurer for the
assuming dinsurer’s share of prenlums returned to the owners of
policies . reinsured under the reinsurance agreement because of
cancellations of such policies;

(b). To reimburse the ceding insurer for the
assuming insurer’s share of surrenders and benefits or losses paid
by the ceding insurer pursuant to the provisions ¢f the policies
reinsured under the reinsurance agreement;

(c). To fund an account with the ceding insurer
in an amount at least equal to the deduction, for reinsurance
ceded, from the ceding insurer liabilities for policies ceded under
the agreement. The account shall include, but not be limited to,
amounts for policy reserves, claims and lesses incurred (including
logses incurred but not reported), loss adjustment expenses and
unearned premium reserves; and

(d). To pay any other amnounts the ceding-
insurer claims are due under the reinsurance agreement.

b. The reinsurance agreement may alsoc contain
provisions that: - -

A. Give the assuming insurer the right to seek
approval from the ceding insurer to withdraw from the trust account
all or any part of the trust assets and transfer those assets o
the assuming insurer, provided:

(a) . The assuming insurer shall, at the time of
withdrawal, replace the withdrawn assets with other gualified
assets having a markec value egqual to the market wvalue of the
assets withdrawn so as to maintain at 21l times the deposLt in the
required amctnt, or -

(b). After withdrawal and transizsr, the marxet
value o©of the trust account is no less than cne hundred and two
percent (102%) of the reguired amount.

The ceding insurer shall not unreasonably or arbitrarily
withhold its approval. _ C . -

B. Provide for:
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(a). The return of any amount withdrawn in
excess of the actual amounts regquired for Parts 10.4.a.E.(a), (b)
and (¢), or in the case of Part 10.4.a.E.(d), any amounts that are
subsequently determined not to be due; and

(b). Interest payments, at a rate not in excess
of the prime rate of interest, on the amounts held pursuant to Part

10.4.a.E.(c).

C. Permit the award by any arbitration panel or
court of competent jurisdiction of:

{a). Interest at a rate different from that
provided in Part 10.4.Db.B. (D).,

(b). Court of arbitration costs,
fc). Attorney’s fees, and
(dy. Any other reasonable expenses.

C. Financial reportinc. A trust agreement may be used
to reduce any 11ab11ity for reinsurance ceded to an unauthorized
assuming insurer in financlal statements required to be filed with
this department in compliance with the prov1szons of this
regulation when established on or nefore the date of filing of the
financial statement of the ceding insurer. Further, the reduction
for the existence of an acceptable trust account may be up to the
current fair market wvalue of acceptable assets avallable teo be
withdrawn from the trust account at that time, but such reduction
shall be no greater than the specific obkligations under the
reinsurance agreement that the trust account was established to
secure. . - oo

d. Existing agreements. Notwithstanding the effective
date  of_ this regulatlon, any trust agreement ~or underlying
reinsurance agreemenp in existence prior tTo January 1, 1583 will

continue to ke acceptable until the expiration or renewal date of
the agreements, at which time the agreements will have to be in
full compliance with this regulation for the trust agreement to be
acceptable. . e .

e, The failure of any trust agreement to specifically
identify the beneficiary as defined in Subsection 10.1. of this
section shall not be construed to affect any actions or rights
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which the commissioner .may take or possess pursuant to the
provisions of .the laws of this state.

§ 114-40-11. Letters of CreditIQualified under Section 9

11.1. The letter of credit must be clean, irrevocable and
unconditional and issued or confirmed by a gualified United States
financial institution as defined in West Virginia Code § 33-4-
15a(f). The letter of credit shall contain an issue date and date
of expiration and shall stipulate that the beneficiary need only
draw a sight draft under the letter of credit and present it to
obtain funds and that no cther document need be presented. The
letter of credit shall alsc indicate that it is not subject to any
conditicn or gualificatiens outside ©of the letter of credit. In
addition, the letter of credit itself shall not contain reference
to any other agreements, deocuments or entities, except as provided
in Paragraph 11.9.a. below. As used in this section, "beneficiary"
means the ceding insurer for whose benefit the letter of credit has
been established and any successor of the beneficiary by operation
of law. If a court of law appolnts a successor in interest to the
named beneficiary, then the named bheneficiary includes and is
limited to the court appointed domiciliary receiver (including
conservator, rehabilitator or iliguidatoeor).

11.2, The heading of the letter of credit may include a
boxed section which contains the name of the applicant and other
appropriate notations to. provide a reference for the letter of
credit. The koxed section shall be clearly marked to indicate that
such information is for internal identification purposes only.

11.3. . 'The letter of credit shall contain a statement to
the effect that the obligation of the gualified United States
financial institution under the letter of credit is in neo way
contingent upon reimbursement with respect thereto.

11.4. The term of the letter of credit shalil be for at
least one year and shall contain an '"evergreen claudse" which
prevents the expiratlon of the letter of credit without due noitice
from the issuex. The "evergreen clause' shall provide for a period
of no less than thirty (30) days’ nctice prior to expiry date or
nonrenewal. o

11.5. * The letter of credit shall state whether it is
subject to and governed by the laws of this state or the Uniform
Customs and Practice for Documentary Credits cf the International
Chamber of Commerce {Publicaticon 400), and all drafts d&rawn
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thereunder shall be presentakle at an office in the United States
of a gualified United States financial institution.

11.6. If the letter of credit is made subject to the
Uniform cCustoms and Practice for Documentary Credits of the
International Chamber of Commerce (Publication 400), then the
letter of credit shall specifically address and make provision for
an extension of time to draw against the letter of credit in the
event that one or more of the occcurrences specified in Article 19
of Publication 400 occur.

11.7. The letter of credit shall be issued or confirmed by
a qualified United States financial institution authorized to igsue

letters of credit, pursuant to West Virginia Code § 33-4-15a(f).

11.8. If the letter of credit is issued by a gualified
United States financial institution authorized to issue letters of
credit, other than a qualified United States financial institution
as descrlbed in Subsection 11.7. of this section, then the
following additional reguirements shall be net:

a. The issuing gqualified United States financial
institution shall formally designate the confirming gqualified
United States financial institution as its agent for the receipt
and payment of the drafts, and

b. The "evergreen clause" shall provide for thirty (30)
days’ notice prior to expiry date for nonrenewal.

11.9. .. Reinsurance agreement provisions.

&. The reinsurance agreement in ¢onjunction with which
the letter of credit is obtained may contain provisions which:

A, Reguire the assuming insurer to provide letters
of credit to the ceding insurer and specify what they are to cover.

B. Stipulate that the assuming insurer and ceding
insurer agree that the lstter of credit provided by the assuming
insurer pursuant to the provisions of the reinsurance agreenent ray
be drawn upon at any time, notwithstanding any other provisions in
the agreement and shall be utilized by the ceding insurer or its
successors in interest only for one or more of the following
reasons:
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(a}. To reimburse the ceding insurer for the
assuming insurer’s share of premiums returned to the owners of
policies reinsured under the reinsurance agreement on account of
cancellations of such policies;

(b). To reimburse the ceding insurer for the
assuming insurer’s share of surrenders and benefits or losses paid
by the ceding insurer under the terms and provisions of the
policies reinsured under the reinsurance agreement;

(c). To fund an account with the ceding insurer
in an amount at least egual to the deduction, for reinsurance
ceded, from the ceding insurer’s liabilities for policies ceded
under the agreement (such amount shall include, but not be limited
to, amounts for policy reserves, claims and losses incurred and
unearned premium reserves); and

(d). To pay any other amounts the ceding
insurer claims are due under the reinsurance agreement.

c. 211 of the foregoing provisions of Paragraph
11.9.a. of fthis subsection should be applied without diminution
because of insclvency on the part of the ceding insurer or assuming
insurer. : :

b. Nothing contained in Paragraph 11.9.a. of this
subsection shall preclude the ceding insurer and assuming insurer
from providing for: . -

A. An interest pavment, at a rate not in excess of
the prime rate of interest, on the amounts held pursuant tec Part
11.9.a.B.{(c). of this Subparagraph; and/or

B. The return of any amcunts drawn down on the
letters of credit in eycess of the actual amountis reguired for the
above or, in the case of Part 11.9.a.B.(d). of this Subparagraph,
any amounts that are subseguently detérmined not te be due.

c. when a letter of credit is cbtained in conjunction
with a reinsurance agreement covering risks other than life,
annuities and nhealth, where it is customary practice to provide a
letter of credit .for & specific. purpose, then the reinsurance
agreement may, in lieu of Subparagraph 11.9.a.B. of this paragraph,
reguire that the parties enter into a "Trust Agreement” which may
be incorporated into the reinsurance agreerent or be a separate
docunment. - - - e T T — s = S
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11.10. A letter of credit may not be used to reduce any
liability for reinsurance ceded to an unauthorized assuming insurer
in financial statements regquired to ke £iled with this department
unless an acceptable letter of credit with the filing ceding
insurer as beneficiary has been issued on or before the date of
filing of the financial statement. Further, the reduction for the
letter of credit may be up to the amount available uncder the letter
of credit but nec greater than the specific obligation under the
reinsurance agreement which the letter of credit was intended to

secure.
§ 114-40-12. Other Security

A ceding insurer may ftake credit for unencumbered funds
withheld by the ceding insurer in the United States subject to
withdrawal solely by the ceding insurer and under its exclusive

control. e

§ 114-40«13, Reinsurance Contract

Credit will not be granted to a ceding insurer for reinsurance
effected with assuming insurers meeting the reguirements of
Sections 4, 5, 6, 7, or 9 of this rule or otherwise in compliance
with West Virginia Code § 33-4-13a(c) after the adopticn of this
regulation unless the reinsurance agreement:

13.1. Includes a proper insclvency clause pursuant to §
33-4-15(c) of the West Virginia Code; and

13.2. . Includes a provisicn pursuant to West Virginia Code
§ 33—-4-15a(c) (8) whereby the assuming insurer, 1f an unauthorized
assuming insurer, has submitted to the jurisdiction of a court of
competent Jjurisdiction within the United States, has agreed to
conmply with all requirements necessary to give such court
jurisdicticn, has designated an agent upon whom service of process
may be effected, and has agreed to abide by the final deciszion of

such court. . e D S _.
§ 114-40-14. Contracts Affected

21l new &nd renewal reinsurance %Zransactions entered into
after the effective date of this rule shall conform to the
requirements of West Virginia Code § 33-4-1%a and this rule 1if
credit is to be given to the ceding insurer for such reinsurance.
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§ 114-40-15. Severability

If any provisions of this regulation, or their application to
any person or circumstance, is held invalid, such determination
shall not affect other provisions or applications of this
regulation which can be given effect without the invalid provision
or application, and to that end the provisions of this regulatien

are separable.
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Appendix A
FORM AR-1
CERTIFICATE OF ASSUMING INSURER

I’ 4
(name of officer) {(title of officer)

of o= - e .
(name of assuming insurer)

the assuming insurer under a reinsurance agreement(s) with one or

more insurers domiciled in ,
(name of state)

hereby certify that - ("Assuming
(name of assuming insurer)
Insurer™):
1. Submits to the Jjurisdiction of any court of competent

jurisdiction in

(ceding insurer’s state of domicile)

for the adjudication of any issues arising out of the reinsurance
agreement(s), agrees to comply with all requirements necessary to
give such court jurisdiction, and will akide by the final decision
of such court or any appellate court in the event of an appeal.
Nothing in this paragraph constitutes or should be understoced to
constitute a waliver of Assuming Insurer’s rights to commence an
action in any court of competent jurisdiction in the United States,
to remove an action to a United States District Court, or to seek
a transfer of a case to another court as permitted by the laws of
the United States or of any state in the United states. This
paragraph 1is not intended to conflict with or override the
cbhligation of the parties to the reinsurance agreement(s) to
arbitrate their disputes if such an obligation is created in the
agreement (s) .

2. Designates the Insurance Commissioner of
as its lawful attorney upon

(ceding insurer’s state of domicile)
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Insurance Commissioner
Legislative Rule
Title 114, Series 40

whom may be served any lawful process in any action, suit or

proceeding arising out of the reinsurance agreement(s} instituted
by or on behalf of the ceding insurer. -

3. Submits to the authority of the Insurance Commissioner of
West Virginia to examine its books and records pursuant to West
Virginia Code § 33-2-35.

4. Submite with this form a current list of insurers domiciled in
, reinsured by Assuming Insurer and
(ceding insurer’s state of domicile) '

undertakes to subnmit additions to or deletions from the list to the
Insurance Commissioner at least once per calendar quarter.

Dated:

{(name of assuming insurer)

BY:

(name of officer)

(title of cfficer)
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