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Insurance Commissioner
Title 114, Series 39

ATTACHMENT TO QUESTION 2 (d):

Four sets of comments were received during the comment period
in response to the proposed legislative rule; one from the Health
Insurance Association of America (“HIAA"); one from Golden Rule;
one from The Mega Life & Health Insurance Company (“*Mega Life”} and
cne from Fortis Insurance Company and John Alden Life Insurance
Company (“Fortis”).

A. HIAA submits the following comments by letter dated and
received on July 1, 2002:

1. HIAA 1is concerned that the scope of these new
sections, seven and eight, which deal with associations, exceeds
that which is intended by the Department. HIAA suggests these new
sections are only intended to apply to group health benefit plans
as that term is defined in the regulations, and not to any other
accident and sickness products. As proposed, section 7 and 8 would
apply to all supplemental products (including disability income
products) other than medicare supplemental, long term care, and
credit accident and sickness insurance. HIAA proposes that this
problem could be addressed in one of two ways - (1) by adding a
gsection which provides that sections 7 and 8 of this rule only
apply to group health benefit plans, or (2) by amending sections 7
and 8 to make it clear that they do not apply to all group accident
and sickness group policies but only to group health benefit plans.
The Commissioner agrees with HIAA and amends sections 7 and 8 to
read as follows:

7.6 Thig rule applies only to group accident and
sickness insurance policies covered under the scope of
this rule pursuant to subsection 1.1.

8.5 Thisgs rule applies only to group accident and
sickness insurance policies covered under the scope of
this rule pursuant to subsection 1.1.

2. HIAA proposes that the provisions of section 7 exceed

statutory authority. HIAA comments that section 7 sets forth
certain restricted activities of producers and insurers as they
relate to the sale of insurance to associations. Section 7

provides, among other things, that an individual insurance producer
may not sell membership in an association, or if selling membership
in an assoclation may not also sell insurance; that an insurer may
not bill membership dues as part of a premium statement; that an
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insurer may not be affiliated with an association; and that an
insurer may not advertise an endorsement by an association. HIAA
suggests these restrictions exceed statutory authority contained in
W. Va. Code § 33-16-2(b), which is the underlying authority for
these regulations. HIAA contends that if an association meets the
criteria set out in W. Va. Code § 33-16-2(b), it is a qualified
assgociation; and the restrictions proposed 1in section 7 are
unauthorized and should not apply.

HIAA further contends these restrictions will have a
detrimental impact on an already fragile health insurance market.
Being able to provide an individual insurance coverage by joining
a gqualified association provides one more market for obtaining
health insurance coverage for individuals who otherwise may not be
able to purchase insurance. HIAA suggests that as long as the
assoclation is qualified in accordance with W. Va. Code § 33-16-2(b)
thege restrictions should not apply.

HIAA suggests that subsections 7.1 and 7.2 should be deleted.
HIAA proposes the following language be substituted for these
provisions:

7.1. No individual insurance producer may sell
coverage to an individual in a group health benefit plan
involving an ungualified association.

As an alternative HIAA proposed the following:

7.1. No individual insurance producer may sell
group accident and sickness coverage to any individual
through an ungualified association.

HIAA proposed that the term “unqualified association” be
defined as follows in the “Definitions” section in section 2 of
this rule:

“Unqualified association” means an association
that does not meet the standards set forth in W. Va.
Code §§ 33-16-1la{a) or 2(b).

W. Va. Code § 33-16-2(b) provides in pertinent part that *“a
policy issued to an association which has been in existence for at
least one year, which has a constitution and bylaws and which has
been organized and is maintained in good faith for purposes other
than that of obtaining insurance, insuring at least ten members of
the association for the benefit of persons other than the
aggociation or its officers or trustees, as such;” The
qualification for an association is that it has been organized and
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is maintained in good faith for purposes other than that of
obtaining insurance. Subsections 7.1 and 7.2 provide the
Commissioner the means to asgssure this requirement. The group
insurance provided for in Article 16 is to be issued to an eligible
group. These rules provide for the prohibition of mass marketing
group insurance under the guise of association membership. The
proposed rules do not prohibit the sale of group insurance to
association members. It prohibits the recruitment of association
members for the purpose of selling insurance. The Commissioner
therefore does not agree to delete or amend subsection 7.1 and 7.2.

3. HIAA proposes that subsection 7.3 be stricken because
it also exceeds statutory authority. As an alternative, HIAA
proposes the following language:

7.3. An insurer may not provide group accident and
sickness insurance to an unqualified association.

Subsgection 7.3 provides the Commissioner the means to assure
the asscociation is organized and is maintained in good faith for
purposes other than that of obtaining insurance, and that the costs
of the insurer which are passed on as premiums are not being used
to subsidize an association utilized for the primary purpose of
obtaining insurance. These rules provide for the prohibition of
mass marketing group insurance under the guise of association
membership. The proposed rules do not prohibit the sale of group
insurance to association members. It prohibits the recruitment of
association members for the purpose of selling insurance. The
Commissioner therefore does not agree to delete or amend subsection
7.3.

4. HIAA suggests that the provisions in subsection 7.4
are not necessary and W. Va. Code § 33-16-3(b) prohibits an insurer
from being affiliated with an association, but merely implies an
insurer may not sell to an unqualified association. With respect
teo 7.4(b) “common facilities,” HIAA suggests this term is too
general. If included it needs to be defined. With respect to
7.4(c), “cooperation or other agreements,” most associations will
have agreements with an insurer to provide insurance to its members
and for the association to endorse the insurer. A contract of
insurance between an insurer and an association would be a
viclation of this provision. HIAA proposes the following language
be substituted for these provisions:

7.4. An insurer may not provide a group health
benefit plan to an association in which the insurer has
an affiliation. “Affiliation” means: (a) common board

members, officers, executives or employees; and (b)
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common ownership or control of the insurer, association
or other eligible group.

The Commissioner agrees to technical changes in subsection 7.4
but disagrees the 1rule 1is not authorized by statute. The
Commissioner may assure the association is organized and is
maintained in good faith for purposes other than that of obtaining
insurance. These rules provide for this assurance. Therefore
subsection 7.4 is amended to read as follows:

7.4. An insurer may not provide group accident and
sickness insurance to an association or other eligible
group in which the insurer has an affiliation.
"affiliation” includes but is not limited to:

a. Common board members, officers, executives
or employees;

b. Common ownership or control of the insurer,
association or other eligible group; or

c. the use of building space or eguipment by
the association that are also utilized by the insurer for
the transaction of insurance.

5. HIAA preoposes that subsection 7.5 also be stricken.
HIAAR comments that an insurer should not be prohibited from
advertising its relationship with a qualified association. HIAA
comments that Chapter 33 does not in any way prohibit this type of
activity. The Commissioner agreesgs that Chapter 33 does not
specifically prohibit this activity, however Chapter 33, Article
11, Section 4(2) does prohibit false information and advertising
generally. Therefore subsection 7.5 is amended to read as follows:

7.5. An insurer offering group accident and
sickness insurance may not make any false, deceptive or
misleading statement regarding the insurers endorsement
by the association or other eligible group.

6. HIAA commented on section 8, particularly subsections
(1} and (2). HIAA suggests that subsections (1) and (2} need
clarification and subsection (1) has an issue of extraterritorial
jurisdiction by the Commissioner. HIAA proposes subsection 8.1 and
8.2 be amended as follows:
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8.1. A health insurer may not offer a group benefit
plan to an unqualified association unless the association
meets the requirements of W. Va. Code § 33-16-2(b).

8.2. Prior to offering a group health benefit plan
to an agsociation, an insurer must submit evidence to the
Commissioner that the association meets the reguirements
under W. Va. Code §§ 33-16-la(alor 33-16-2(b). The
commissioner shall review the evidence and may request
additional evidence as needed.

The Commissioner agrees in part to these amendments for
clarification and to address the extraterritorial issue.
Subsections 8.1 and 8.2 are therefore amended to read as follows:

8.1. An insurer may not offer coverage in West
Virginia under a policy of group accident and sickness
insurance issued to an association as the policyholder,
whether issued in this state or another state, unless the
commissioner determines that the association satisfies
the requirements of an association under W. Va. Code §§
33-16-1la{a) or 33-16-2(b).

8.2. Prior to offering a policy of accident and
gickness insurance to an asgsociation, an insurer must
csubmit evidence to the commissioner that the association
meets the requirements under W. Va. Code §§33-16-1la(a) or
33-16-2(b). The commissiocner shall review the evidence
and may request additional evidence as needed.

B. Golden Rule submits the following comments by letter dated
and received on July 1, 2002:

1. Golden Rule comments that Senate Bill 583 made one
emall change to W. Va. Code § 33-16-2(b). This change reguired an
association to have been in existence for at least one vyear.
Golden Rule suggests the proposed rules are unlawful as they go
beyond filling in space left silent or ambiguocus. Golden Rule
propogses the proposed rules be replaced with the following
language:

An insurer shall maintain and preserve documents that
demconstrate that the association:

(1) Has been in existence for at least one year prior
to the issuance and/or delivery of any group policy
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providing benefits to members who reside in the
state of West Virginia;

(2) Has a constitution and bylaws;

(3) Was organized and maintained in good faith for
purposes other than that of obtaining Iinsurance;
and

{4} Insures at least 10 members of the association for
the benefit of persons other than the association
or its officers or trustees.

The insurer shall make sald documents avallable for the
inspection and copying ©upon the request of the
Commissioner.

Golden Rule’s characterization of Senate Bill 583 making only
a gmall change is inaccurate. Senate Bill 583 made significant
changes to W. Va. Code § 33-16-2. Prior to Senate Bill 583 only
bona fide associations were eligible groups. Senate Bill 583 made
associations as defined in W. Va. Code § 33-16-2(b) and bona fide
associations as defined in W. Va. Code § 33-16-la(a) eligible
groups. This results in a significant change in eligible groups.
Therefore the Commissioner does not agree to the amendment.

C. Fortis submits the following comments by letter dated and
received on July 1, 2002:

1. Fortis comments the proposed amendments to the rule
which limit availability of associations set forth in Senate Bill
583 exceed the Commissioner’s rule-making authority and should not
be adopted. Fortis comments the proposed rules are not within the
legislative intent of the statute and in direct conflict with
Senate Bill 583. The Commissioner does not agree with the comments
made by Fortis. Senate Bill 583 made significant changes to W. Va.
Code § 33-16-2. Prior to Senate Bill 583 only bona £fide
associations were eligible groups. Senate Bill 583 made
asgsoclations as defined in W. Va. Code § 33-16-2(b) and bona fide
associations as defined in W. Va. Code § 33-16-la{a) eligible
groups. This results in a significant change in eligible groups.
The rules provide the means for the Commissioner to assure
compliance with the association and eligible group requirements.
The proposed rules are within the Commissioner’s statutory
authority.

Page 6 of 7




D. Mega Life submits the following comments by letter dated
and received on July 1, 2002:

1. Mega Life has adopted the comments and submitted the
comments addressed in sgection A of this attachment to question
2(4d). As the comments have been addressed in section A, the
Commissioner would adopt and incorporate the comments and responses
in section A as the same for this section D.
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Ms. Jane Cline, Commissioner E @ E ” W E

West Virginia Division of Insurance

1124 Smith Street JUN 25 2002
Charleston, West Virginia 25301

INSURANCE COMMISSION
RE: Comments - Proposed 114 CSR 39 EXECUTIVE

Group Accident and Sickness Insurance
Minimum Policy Coverage Standards

Dear Commissioner Cline:

These comments to the proposed amendments to Series 39, Group Accident and
Sickness Insurance Minimum Policy Coverage Standards are submitted on behalf of the Health
Insurance Association of America (HIAA). HIAA is the nation's most prominent trade
association representing the private health care system. Its 300 members provide health, long-
term care, dental, disability, and supplemental coverage to more than 100 million Americans.

1. HIAA is concerned that the scope of these two new sections, seven and
eight, which deal with associations, exceeds that which is intended by the Department. Based
on our counsel’s discussions with the Department, these new sections are only intended to apply
to group health benefit plans as that term is defined in the regulations, and not to any other
accident and sickness products. As proposed, Sections 7 and 8 would apply to all supplemental
products (including disability income products) other than medicare supplement, long term care,
and credit accident and sickness insurance.

HIAA would propose that this problem could be addressed in one of two ways —
(1) by adding a section which provides that sections 7 and 8 of this rule only apply to- group
health benefit plans, or (2) by amending sections 7 and 8 to make it clear that it does not apply
to all group accident and sickness group policies but only to “group health benefit plans.”

2. HIAA is concerned that the provisions of Section 7 exceed statutory
authority. Section 7 sets forth certain restricted activities of producers and insurers as they
relate to the sale of insurance to associations. Section 7 provides, among other things, that an
individual insurance producer may not sell membership in an association, or if selling
membership in an association may not also sell insurance; that an insurer may not bill
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membership dues as part of a premium statement; that an insurer may not be affiliated with an
association; and that an insurer may not advertise an endorsement by an association. These
restrictions exceed the statutory authority contained in W. Va, Code § 33-16-2(b), which is the
underlying authority for these regulations. It is HIAA’s contention that if an association meets
the criteria set out in W. Va. Code § 33-16-2(b), it is a qualified association; and the restrictions
proposed in Section 7 are unauthorized and should not apply.

Further, from a public policy standpoint, these restrictions will have a detrimental
impact on an already fragile health insurance market. Being able to provide an individual
insurance coverage by joining a qualified association provides one more market for obtaining
heaith insurance coverage for individuals who otherwise may not be able to purchase insurance.
It is important to maintain this market given the limited options available in West Virginia.
These restrictions will seriously hinder the ability for individuals to obtain health insurance
from associations. As long as the association is qualified in accordance with W. Va. Code § 33-
16 ?2(b), these restrictions should not apply. The key is that the association meets the standards
established in Article 16.

For the foregoing reasons, HIAA believes that subsections 7.1 and 7.2 should be
deleted. HIAA would propose the following language be substituted for these provisions:

7.1 No individual insurance producer may sell coverage
to an individual in a group health benefit plan involving an
unqualified association.

As an alternative, HIAA would propose the following:
No individua! insurance producer may sell group accident and
sickness coverage to any individual through an ungualified

association. :

: HIAA would propose that the term “unqualified association” be defined as
follows:

“Unqualified Association” means an association that does not meet
the standards set forth in W. Va. Code § 33-16-(1a)(a) or 2(b).

This definition would be added to the “Definitions”™ section in section 2 of this rule.

3. Based on the foregoing, HIAA would also propose that subsection 7.3 be
stricken because it also exceeds statutory authority. As an alternative, HIAA would propose the -
following language: ;
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7.3 An insurer may not provide group accident and
sickness insurance to an unqualified association.

4, HIAA also has serious concerns about 7.4. W. Va. Code § 33-16-3(b)
provides that a qualified association is one which has a constitution and bylaws, which is
organized and maintained in good faith for more than one year for purposes other than obtaining
insurance, insures at least ten members of the Association for the benefit of persons other than
the association or its officers and trustees. Nowhere in the law is an insurer prohibited from
being affiliated with an association. The law merely implies that an insurer may not sell to an
unqualified association. Nevertheless, if this provision is to be maintained within the
regulation, HIAA would propose that it be rewritten as follows with subdivisions b and c
deleted:

7.4  An insurer may not provide a group health benefit
plan to an association in which the insurer has an affiliation.
“Affiliation” means: (a) common board members, officers,
executives or employees; and (b) common ownership or control of
the insurer, association or other eligible group.

With respect to (b), “common facilities”, this term is too general. If included, it
needs to be defined. As proposed, it could preclude a landlord/tenant arms length relationship
in which an insurer has leased space to an association within its building. With respect to (c),
“cooperation or other agreements,” most associations will have agreements with an insurer to
provide insurance to its members and for the association to endorse that insurer. Therefore, the
inclusion of “cooperation or other agreements” as a prohibition would essentially make it
impossible for an insurer to have any relationship with an association or to provide insurance to
the association’s members. A contract of insurance between an insurer and an association
would be a violation of this provision.

5. HIAA would propose that 7.5 also be stricken. An insurer should not be
prohibited from advertising its relationship with a qualified association. To the contrary, the
association has made a decision to pick a particular insurer and its product for its members and
the Association has endorsed the insurance. An insurer should not be prohibited from using this
endorsement as part of its for marketing plans. Chapter 33 does not in any way prohibit this
type of activity.

6. With respect to Section 8, and in particular subsection 8.1, we would
propose that it be rewritten as follows:

A health insurer may not offer a group benefit plan to an
unqualified association unless the association meets the
requirements of W, Va, Code § 33-16- 2(b).




. SPILMAN THOMAS & BATTLE, PLLC

Jane Cline, Commissioner
June 28, 2002
Page 4

The proposed amendments both clarify the language and address the question of
extraterritoriality raised in subsection 8.1. The removal of “out of state” makes it clear that the
Commissioner only has jurisdiction when the policy is issued in West Virginia. To provide that
the Commissioner has jurisdiction over a policy issued out of state assumes extraterritorial
jurisdiction by the Commissioner, which is beyond the authority of the Commissioner.

7. We would propose that Section 8.2 be rewritten as follows:
Prior to offering a group health benefit plan to an
association, an insurer must submit evidence to the Commissioner
that the association meets the requirements of W. Va. Code § 33-
16-2(b) or 1a(a). The Commissioner shall review the evidence and
may request additional evidence as needed.
HIAA believes that the proposed changes clarify this subsection.
Thank you for the opportunity to provide these comments.

Very truly yours,

-//
/ {@‘M
T. Randolph Cox

TRC/lb;213792
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June 28, 2002

Gregorj;r Elam, Associate Counsel

West Virginia Insurance Commission . R 2002
P.0O. Box 50540 EGAL ppy

Vi
Charleston, WV 25305-0540 WA ing ésgg]‘}’
Dear Mr. Elam:

Golden Rule has reviewed Proposed Rule Title 114, Series 39.

The preamble to the proposal states that the changes are required by SB 583, enacted in
2002.

SB 583 repealed 33-16-2, amended it, and then reenacted it. The new statute made very
few changes to 33-16-2 (b). Under this section, an insurer may issue a group accident
and sickness policy to “an association which has been in existence for at least one year,
which has a constitution and bylaws, and which has been organized and is maintained in
good faith for purposes other than that of obtaining insurance, insuring at least ten
members of the association for the benefit of persons other than the association or its
officers or trustees.” (New language is underlined.)

From this one small change come one and a half pages of proposed new regulations
which, among other things, would prohibit the same agent from selling both
membership in the association and insurance to a member. These regulations would
also prevent an insurer from billing for membership dues, would prohibit any affiliation
between the association and the insurer, and would prohibit certain insurer advertising
with respect to the association. The proposal would also give the Commissioner
sweeping new extraterritorial powers.

It is well settled in law that where an agency puts forth an interpretation of a statute
which 1s “silent or ambiguous with respect to the specific issue, the question for the
court is whether the agency’s answer is based on a permissible construction of the
statute.” Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 843
(1984). These proposed regulations go well beyond filling in space left silent or-
ambiguous. The Department is legislating where the legislature has declined to.

In Golden Rule’s opinicn, therefore, the proposed regulations are unlawful.

Golden Rule Insurance Company Golden Rule Insurunce Company
Home Office Golden Rule Building

712 Eleventh Street 740 Woodland Drive
Lawrenceville, llinois 62439 Indianupolis. Indiana 46278-1719

T (618) 943-8000 = (317) 297-4123

www.goldenrule.com www.goldenrule.com
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In place of the proposed regulations, we believe that the following language would be
more consistent with the statute and the legislature’s apparent intent:

An insurer shall maintain and preserve documents that demonstrate that the association:
(1) Has been in existence for a least one year prior to the issuance and/or delivery
of any group policy providing benefits to members who reside in the state of
West Virginia;

(2) Has a constitution and bylaws;

(3) Was organized and maintained in good faith for purposes other than that of
obtaining insurance; and

(4) Insures at least 10 members of the association for the benefit of persons other
than the association or its officers or trustees.

The insurer shall make said documents available for inspection and copying upon the
request of the Commissioner.

Please feel free to call us if you have any questions.

Sincerely,

Lol B _

Lee D. Tooman, Jr.

ldt/lr
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Gregory A. Elam, Associate Counse! LEGAL DIVISION
West Virginia Insurance Commission W.VA.INS. DEPT
Post Office Box 50540 -

1124 Smith Street
Greenbrook Building
Charleston, West Virginia 25305-0540

Dear Mr. Elam:

We are writing to you on behalf of Fortis Insurance Company and John Alden
Life Insurance Company, member companies of Fortis Health, regarding the
proposed amendment to West Virginia State Rule § 114-39. The proposed
amendment exceeds the Commissicner's statutory authority In that it is designed to
circumvent the statutory mandate of the West Virginia Legislature.

The proposed amendment purports to effectuate S.B. 583. S.B. 583
repealed the detailed definition of “association” set forth at W. Va. Code § 33-1-22
(2001} and amended W. Va. Code § 33-16-2 to include associations as eligible
groups to which an insurer may issue group accident and sickness policies. As the
Commissioner has acknowledged, the purpose of the statutory amendment was to
make it easier for associations to qualify for group insuranca in the state of West
Virginia. As the Commissioner has aiso acknowledged, the regulation attempts to
make it more difficult to for associations to qualify for group insurance. This
regulatory approach is simply contrary fo West Virginia law. '

The Commissioner cites W. Va. Code §§33-2-10, 33-16-3(f), 33-16-17 and
33-16D-6 as authority for the proposed amendments. Two of these sections are
inapplicable and do not provide authority for the proposed amendments. W.Va.
Code §33-16-3(f) relates to the establishment of required coverage for
temporomandibular joint disorders. In no way do these regulations address the
provisions within a policy. W. Va. Code §33-16D-6 relates the promulgation of
regulations for small employer group health insurance. It does not have any
relevance to association group business.

Instead, the Commissioner's authority to promulgate regulations affectuating
S.B. 583 is specifically limited as follows. West Virginia Code § 33-16-17 states that
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“the commissioner shall have the power to propose rules, subject to legislative approval,
necessary ta implement the provisions of this article.” In addition, aithough the Commissioner
also has general rule making powers under W. Va. Code 33-2-10, that authority also is not
without limitation. The legislative rule-making committee considers the foliowing factors to
determine the validity of proposed regulations:

(1) Whether the agency has exceeded the scope of its statutory authority in

approving the proposed legisiative rule;

(2) Whether the proposed legislative rule is in conformity with the legislative intent of the
statute which the rule is intended to implement, extend, apply, interpret or make spacific;
(3} Whether the proposed legislative rule conflicts with any other provision of this code or
with any other rule adopted by the same or a different agency,
_(4) Whether the proposed legistative rule is reasonable, especially as it affects the
convenience of the general public or of persons particularly affected by it.

W. Va. Code 29A-3-11(b). Applying these factors, the proposed amendments to State Rule §
114-39 will not withstand scrutiny.

Itis clear that the proposed amendments are not in conformity with the legislative intent
of the statute and in fact are in direct conflict with S.B. 583, As the Commiissioner has
acknowledged, the West Virginia legisiature’s intent in enacting Senate Bill No. 583 was to
liberalize the definition of an asscciation. Senate Bill No. 583 reduces to one year the
requirement of § 33-1-22 that an association be In existence for at least five years. The
proposed amendment to State Rule § 114-39 requires the insurer to have an association
approved before providing group products and prohibits the sale of membership in the
association and group insurance at the same time. This amendment would impose extremely
strict requirements on an association and would clearly be in direct opposition to the recent
liberalization process that the legislature has pursued.

The proposed amendment is also unreasonable, especially as it affects the convenience
of the general public or of persons directly affected by it. A high number of insureds would be
without coverage if associations currently offering insurance were no longer approved in West
Virginla. This amendment could leave these individuals uninsured for extended periods of time,
which is certainly against public welfare. Moreover, a reduction in the number of assoclations
that would be eligible would significantly decrease competition in West Virginia's insurance
market. This could lead to increased premiums for the insureds of the state. These-changes
could have a catastrophic effect upon the heaith care industry in West Virginia which is already
facing a crisis with the lack of availability of malpractice coverage for physicians.

Aside from the inability of the proposed amendments to withstand scrutiny by the
legislative committes, they would likewise not withstand a court challenge. In Malkotiter v.
University of West Virginia Board of Trustees/West Virginia University, 206 W. Va. 691 (1999)
the West Virginia Supreme Court of Appeals made it clear that a regulatory agency cannot
attempt to restrict the plain meaning of a statute by rule. In Maikotter, the Court invalidated a
University System Board of Trustee rule that limited a statute requiring state institutions of
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higher education to fill “job openings” with employee applicants in preference to outside
applicants in non-exempt classified positions. The Court specifically addressed whether the
Board of Trustees' rule was a permissible interpretation of West Virginia Code § 18B-7-1(d). /d.
at 695. The Board of Trustees’ rule attempted to restrict the definition of “job opening® to non-
exempt positiens only. /d.

The court stated that "in any search for the meaning or proper applications of a statute,
we first resort to the language itself." /d. at 696. The court stated that "where the language ofa
statute is clear and without ambiguity, the plain meaning is to be accepted without resorting to
the rules of interpretation, /d. The court stressed that this "'plain meaning’ rule binds not only
this court, but also any agency charged with making rules in accordance with a given statute.”
Id. The court stressed that:

We underline today, that any rules or regulations drafted by an agency must
faithfully reflect the intention of the legislature, as expressed in the controlling
legislation. Where a statute contains clear and unambiguous language, an
agency's rules or regulations must give that language the same clear and
unambiguous force and effect that the language commands in the statute. /d.
See also Appalachian Power Co. v. State Tax Dapartment of West Virginia, 195
W. Va. 573 (1985).

The court stated that "while logical from the University's prospective, WVU's
interpretation of the statute does not, in our view, 'faithfully reflect the intention of the
legislature.”™ /d. The court held that "had the members of the legislature wished to limit or
describe the types of job openings' affected, they had ample opportunity; they did not, and itis
far neither WVU nor this court, to assert words into the statute.” /d.

The proposed regulation suffers from exactly the same flaw. S.B. 583 does not contain
the limits on associations found in the proposed amendments to State Rule §114-39. “[H]ad the
members of the legisiature wished to limit or describe the types of [associations] affected, they

had ample opportunity; they did not, and it is for nelther {the insurance commissioner] nor this
court, to assert words into the statute.” /d.

Not only is it impermissible for regulations to limit the plain ianguage of a statute, the
regulations may not timit the statute’s intent. In Hodge v. Ginsburg, 172W. Va. 17 (1 083), the
Supreme Court of Appeals of West Virginia determined that the regulations promuigated by the
Commissioner of the Department of Welfare implementing the Social Services for Adults Act
were unduly limited the intent of the statute. The Social Services for Adults Act defined
“incapacitated adult" as "any person who by reason by physical, mental or other infirmity is
unable to independently carry on the daily activities of life necessary to sustaining life and
reasonable health." /d. The term "infirmity” was not defined by the Act. /d. The Department
promulgated regulations excluding the homeless from the definition of “incapacitated adults.” /d.
at 21.The court held that "while it is true that the interpretation of a statute by the agency
charged with its administration should ordinarily be afforded deference, when that interpretation
is unduly restrictive and in conflict with the legislative intent, the agency's interpretation is
inapplicable.” Iid. at 22, The court therefore held that the term "incapacitated adult® contained in
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West Virginia Code Section 9-6-1 was intended by the legislature to encompass indigent
persons like the petitioners, who, by reason of the recurring misfortunes of life, were unabie to

independently carry on the daily activities of life necessary to sustaining life and reasonable
health. fd.

Likewise, although the Commissioner may belisve that there are reasons to restrict the
definition of association beyond the plain language and original intent of S.B. 583, the
Commissioner simply does not have the legal authority to do so.

As a result, Fortis Health respectiully submits that the proposed amendments to state

rule which limit the avallability of associations set forth in S.B. 583 exceed the Commissioner's
rule-making authority and should not be adopted.

nthia L. Gibson

CLG/hs
KTBH: 526499.1A
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THE MEGA LIFE & HEALTH
INSURANCE COMPANY

July 1, 2002

Ms.J ané Cline, Commissjoner
West Virginia Division of Insurance 1124 Smith Street
Charleston, West Virginia 25301

Re:  Comrments — Proposed 114 CSR 39
Group Accident and Sickness Insurance
Minimum Policy Coverage Standards

Dear Commissioner Cline:

We are pleased to provide the following comments concerning proposed amendments to
Series 39, Group Accident and Sickness Insurance Minimum Policy Coverage Standards.

The MEGA Life and Health Insurance Company writes Association Group Life and
Health Insurance business in the State of West Virginia. In doing so, it provides valuable
coverage to a sector of the market place that is underserved. To further limit marketing
to this sector will result in fewer citizents of West Virginia being covered, For these
reasons, we oppose the changes proposed in general.

However, while we are not currently a member of the Health Insurance Association of
America (HIAA), we have been working with that group on the proposed rule
amendments and strongly support the comments and suggestions contained in their letter
of June 28, 2002 (copy attached). Therefore, we add our name to the number of
companies who respectfully request your reconsideration of the proposed rules in light of
our comments.

Sincerely,

L

William J. O*Connor
Vice Presgident
Government Relations/ Regulatory Affairs

WIO/4a
Encl.

4007 McEswen # Suite 200 » Dallas, Texas 75244
972-392-6700 Fax: 972-392-6721
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Ms, Jane Cline, Commissioner
West Virginia Division of Insurance
1124 Smith Street

Charleston, West Virginia 25301

RE: Comments - Proposed 114 CSR 32
Group Accident and Sickness Insurance
Minimum Policy Coverage Standards

Dear Commissioner Cline:

These comments to the proposed amendments to Series 39, Group Accident and
Sickness Insurance Minimum Policy Coverage Standards are submitted on behalf of the Health
Insurance Association of America (HIAA), HIAA is the nation's most prominent trade
association representing the private health care system. Its 300 members provide health, long-
term care, dental, disability, and supplemental coverage to more than 100 million Americans.

1. HIAA is concerned that the scope of these two new sections, seven and
cight, which deal with associations, exceeds that which is intended by the Department. Based
on our counsel’s discussions with the Department, these new sections are only intended to apply
to group health benefit plans as that term is defined in the regulations, and not to any other
accident and sickness products. As proposed, Sections 7 and 8 would apply to &ll supplemental
produets (ineluding disability income products) other than medicare supplement, long term care,
and credit accident and sickness insyrance.

HIAA would propose that this problem could be addressed in one of two ways -
(1) by adding a section which provides that sections 7 and 8 of this rule only apply to group
health benefit plans, or (2) by amending sections 7 and 8 to make it clear that it does not apply
to all group accident and sickness group poticies but only to “group health benefit plans.”

2. HIAA is concerned that the provisions of Section 7 exceed statutory
authority. Section 7 sets forth certain restricted activities of praducers and insurers as they
relate to the sale of insurance to associations. Section 7 provides, among other things, that an.
individual insurance producer may not sell membership in an association, or if selling
membership in an association may not also sell insurance; that an insurer may not bill
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membetship dues as part of & premium statement; that an insurer may not be affiliated with an
association: and that an insurer may not advertise an endorsement by an assaciation. These
restrictions exceed the statutory authority contained in W, Va, Code § 33-16-2(b), which is the
underlying tuthority for these regulations. It is HTAA’s contention that if an assoclation meets
the eritetia set out in 'W. Va. Code § 33-16-2(b), it is a qualified association; and the restrictions
proposed in Section 7 are unauthorized and should not apply.

Further, from a public policy standpoint, these restrictions will have a detrimental
impact on an already fragile health ingurance market. Being able to provide an individual
insurance coverage by joining a qualified association provides one more market for obtaining
health insurance coverage for individuals who otherwise may not be able to purchase insurance.
It is important to maintain this market given the limited options available in West Virginia,
These restrictions will serlously hinder the ability for individuals to obtain health insurance
from associatlons. As long as the association is qualified in gecordance with W. Va, Code § 33-
16 22(b), these restrictions should not apply. The key is that the association meets the standards
estgblished in Article 16.

For the foregoing reasons, HIAA believes that subsections 7.1 and 7.2 should be
deleted, HIAA would propose the following language be substituted for these provisions:

7.1  No jndividual insurance producer may sell coverage
to an individual in a group health benefit plan involving an
unqualified association,

As an alternative, HIAA would prapose the following:

No individual insurance producer may sell group accident and
sickness coverage to any individual through an unqualified
association, '

‘HIAA would propose that the term “unqualified association™ be defined as
follows:

“Unqualified Association” means an association that does not meet
the standards set forth in W. Va. Code § 33-16-(1a)(a) or 2(b).

This definition would be added to the “Definitions” section in section 2 of this rule.

3.  Based on the foregoing, HIAA would also propose that subsection 7.3 be
stricken because it also exceeds statutory authority. As an alternative, HIAA would propose the
following language: )
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73  An insurer may not provide group accident and
sickness insurance to an ynqualified association.

-4, HIAA slso has serious concerns about 7.4, W, Va. Code § 33-16-3(h}
provides that a qualified association is one which has a constitution and bylaws, which is
organized and maintained in good faith for more than one year for purposes other than obtaining
insurance, insures at least ten members of the Association for the benefit of persons other than
the association or its officers and trustees. Nowhere in the law is an insurct prohibited from
being affiliated with an association. The law merely implies that an insurer may not sell 1o an
unqualified association, Nevertheless, if this provision is to be maintained within the

regulation, HIAA would propose that it be rewritten as follows with subdivisions b and ¢
deleted.

74  An ipsurer may not provide a group health benefit
plan to an association in which the insurer has an affiliation.
uAffliation” means: (a) common board members, officers,
executives or employees; and (b) common ownership or control of
the insuret, association or other eligible group.

With respect to (b), “common facilities”, this term is foo general. If included, it
needs to be defined. As proposed, it could preclude a landlord/tenant arms length relationship
in which an insurer has leased space to an association within its building. With respect to (c),
“cooperation or other agreements,” most associations will have agreements with an insurer to
provide insurance to its members and for the assaciation to endorse that insurer. Therefore, the
inclusion of “cooperation or other agreements” as a prohibition would essentially make it
impossible for an insurer to have any relationship with an association or to provide insurance to
the association’s members. A coniract of insurance between an insurer and an association
would be a violation of this provision. R

5. HIAA would propose that 7.5 also be stricken. An insurer should not be
prohibited from advertising its relationship with a qualified association. To the contrary, the
nssociation has made a decision to pick a particular insurer and its product for its members and
fhe Association has endorsed the insurance. An insurer should not be prohibited from using this
endorsement as part of its for marketing plans. Chapter 33 does not in any way prohibit this
type of activity.

6. With respect to Section 8, and in particular subsection 8.1, we would
propose that it be rewritten as follows:

A health insurer may not offer a group benefit plan to an
unqualified association unless the association meels the
requirements of W, Va, Code § 33-16- 2(b).
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The proposed amendments both clarify the language and address the question of
extraterritoriality raised in sybsection 8.1. The removal of “out of state™ makes it clear that the
Commissioner only has jurisdiction when the policy is issued in West Virginie. To provide that
the Commissioner has jurisdiction over a policy issued out of state assumes extraterritorial
jurisdiction by the Commissioner, which is beyond the authority of the Commissioner.

7. ‘We would propose that Section 8.2 be rewritten as follows:
Prior to offering a group health benefit plan to an
assocjation, an insurer must submit evidence to the Commissioner
that the association meets the requirements of W. Va. Code § 33-
16-2(b) or 1a(a). The Commissioner shall review the evidence and
may request additional evidence as needed.
HIAA believes that the proposed changes clarify this subsection,
Thank you for the opportunity to provide these comments.

Very truly yours,

T. Randolph Cox

TRCANb;z13792




Insurance Commissioner
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Title 114, Series 39

GROUP ACCIDENT AND SICKNESS INSURANCE MINIMUM POLICY
COVERAGE STANDARDS

TITLE 114, SERIES 39

BRIEF SUMMARY OF RULE

This rule sets forth the standards which the Insurance
Commissioner deems necessary to carry out the provisions of
Section 2, Article 16, Chapter 33 of the West Virginia Code
dealing with eligible groups for group accident and sickness
policies, establishing requirements for eligible associations, the
approval of eligible associations and setting forth regulations
for the solicitation of association members for coverage under a
group policy.

The proposed amendment to the rule requires the insurer to
have an association approved before providing group products and
prohibits the sale of membership in the association and group
insurance at the same time to provide for adequate regulation of
the sale of group insurance to associations to protect the insured
association members. These regulations are necessary due to the
changes in association definitions made by S.B. 583, passed March 9,
2002 and effective June 7, 2002.




Insurance Commissioner
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Title 114, Series 39

GROUP ACCIDENT AND SICKNESS INSURANCE MINIMUM POLICY
COVERAGE STANDARDS

TITLE 114, SERIES 39

STATEMENT OF CIRCUMSTANCES

S.B. 583, which goes into effect June 7, 2002, amended the
statutory definition of associations in Section 2, Article 16,
Chapter 33 of the West Virginia Code by distinguishing bona fide
associations and associations. Title 114, Series 39 of the Code
of State Rules establishes the administrative standards for group
accident and sickness coverage, and must be amended to provide
regulation for the distinction between associations and bona fide
associationg.




APPENDIX B
FISCAL NOTE FOR PROPOSED RULES
Rule Title: Group Accident and Sickness Insurance Minimum

Policy Coverage Standards
Title 114, Series 39

Type of Rule: X Legislative Interpretive Procedural
Agency: Insurance Commigsioner
Address: Post Office Box 505490

1124 Smith Street, Greenbrooke Building
Charleston, West Virginia 25305-0540

| ANNUAL FISCAL YEAR “

Increase Decrease Current Next Thereafter
ESTIMATED TOTAL None None
COST
PERSONAL SERVICES None None None None None "
ILFURRENT EXPENSE None None None None None
REPAIRS AND Ncne None None None None
ALTERATIONS
EQUIPMENT None None None None None
OTHER ] None Nogf None None None
2. Explanation of above estimates:

The amendment to the existing rule will have no additional
fiscal impact on local, state or federal governments.

3. Objectives of these rules:
The rule sets forth the provisions under which the Insurance

Commissioner administers the responsibilities of W. Va. Code
§ 33-16-2, which defines eligible groups.




Rule Title: Group Accident and Sickness Insurance Minimum
Policy Coverage Standards
Title 114, Series 39

4. Explanation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government.
None
B. Economic Impact on Political Subdivisions; Specific

Industries; Specific groups of Citizens.

Cost associated with filing for approval of association
for group eligibility.

c. Economic Impact on Citizens/Public at Large.
None
Date: July 26, 2002

Signature of Agency Head or Authorized Representative

g L. CLINE, INSURANCE COMMISSIONER
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WEST VIRGINIA LEGISLATIVE RULE
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SERIES 39

GROUP ACCIDENT AND SICKNESS INSURANCE MINIMUM POLICY

COVERAGE STANDARDS

Section

114-39-1. General.

114-39-2, Definitions.

114-39-3. Policy Definitions.

114-39-4. Prohibited Policy Provisions.

114-39-5. Minimum Standards for Benefits.

114-39-6. Required Disclosure Provisions.

114-39-7. Group Eligibility: Insurer Affiliation; Accident and Sickness Insurance,
114-39-8. Eligibility of Associations.

114-39-9. Severability.
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§114-39-1. General.

1.1. Scope and Applicability. -- This rule applies to all group accident and sickness
insurance policies, all group subscriber contracts of hospital, medical, dental and health service
corporations, health care corporations and fraternal benefit societies and all enrollee agreements or
contracts of health maintenance organizations, issued in connection with a group health plan and
delivered or issued for delivery in this state on and after the effective date hereof, except that it does
not apply to:

a. Individual policies or contracts issued pursuant to a conversion privilege under a
policy or contract of group insurance;

b. Individual policies or contracts issued to eligible individuals.

¢. Credit accident and sickness insurance subject to WV 114CSR6 "Regulation of
Credit Life Insurance and Credit Accident and Sickness Insurance;"

d. Medicare supplement insurance policies subject to WV 114CSR24 "Medicare
Supplement Insurance; "

e. Long-term care msurance policies subject to WV 114CSR32 "Long-Term Care
Insurance; "

f. Coverage under the West Virginia Public Employees Insurance Act (W. Va. Code
§§5-16-1 et seq.): Provided, That this rule applies to a health benefit plan issued by a health insurer
to provide medical care under the West Virginia Public Employees Insurance Act;

g. Coverage under Medicare or Medicaid: Provided, That this rule applies to a health
benefit plan issued by a health insurer to provide medical care under Medicare or Medicaid;

h. Coverage under any automobile no-fault, workers' compensation, employer's
liability, occupational disease or similar law;

1. Basic Hospital and Medical-Surgical Expense Coverage; and
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j. Individual limited benefits policies subject to the requirements of W. Va. Code
§§33-16E- 1, et seq.

The requirements contained in this rule are in addition to WV 114CSR54 "Group Accident
and Sickness Insurance Issuance, Portability and Marketing Requirements" and any other applicable
rules previously adopted.

1.2. Authority. -- W. Va. Code §§33-2-10, 33-16-3(f), 33-16-17 and 33-16D-6.

1.3. Filing Date. -- Aprit-36,199%:
1.4. Effective Date. -- Aptit36;1999:

1.5. Purpose. -- The purpose of this legislative rule is to provide reasonable standardization
of coverage and simplification of terms and benefits of group accident and sickness insurance
policies, subscriber contracts ofhospital, medical, dental and health service corporations, health care
corporations, fraternal benefit societies and enrollee agreements and contracts ofhealth maintenance
organizations, which are issued in connection with a group health plan; to facilitate public
understanding and comparison of such policies, contracts and agreements, to eliminate provisions
contained in such policies, contracts and agreements which may be misleading or confusing in
connection with either their purchase or the settlement of claims; to provide for full disclosure in the
sale of Ssuch policies, contracts and agreements; and to implement standards set forth in 1997 W.
Va. Acts 109 and the federal Health Insurance Portability and Accountability Act of 1996 (P.L.
104-191), as amended by the Newborns' and Mothers' Health Protection Act of 1996 and the Mental
Health Parity Act of 1996 (P.L. 104-204).

§114-39-2, Definitions.

As used in this legislative rule:

2.1. "Applicant” means a person who seeks to contract for insurance coverage.

2.2. "Basic Hospital and Medical Surgical Expense Coverage" means policies designed to
provide coverage for hospital and medical surgical expenses only incurred as a result of a covered
accident or sickness. Coverage is provided for daily hospital room and board, miscellaneous hospital
services, hospital out-patient services, surgical services, anesthesia services, and in-hospital medical
services, subject to any limitations, deductibles and copayment requirements set forth in the policy.

Coverage is not provided for unlimited hospital or medical surgical expenses.

2.3. "Bona Fide Association” means an association which:

Page 2
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a. Has been organized in good faith for purposes other than that of obtaining or
providing insurance;

b. Has a minimum of one hundred members;
c. Has been actively in existence for at least five years;
d. Has a constitution and bylaws providing that:
1. The association holds annual meetings to further purposes of its members;

2. Except in the case of credit unions, the association collects dues or solicits
contributions from members; and

3. The members have voting privileges and representation on the governing
board and committees that exist under the authority of the association;

e. Does not condition membership in the association on any health status-related
factor relating to an individual;

f. Makes accident and sickness insurance offered through the association available
to all members regardless of any health status-related factor relating to members or individuals

eligible for coverage through a member;

g. Does not make accident and sickness insurance coverage offered through the
association available other than in connection with a member of the association; and

h. Meets any additional requirements as may be set forth in chapter thirty-three of
the W. Va. Code or by rule.

2.4, "Certificate" means any certificate delivered or issued for delivery in this state under a
policy subject to this rule.

2.5. "Commissioner” means the Insurance Commissioner of the state of West Virginia.
2.6. "Eligible individual” means an individual:
a. For whom, as of the date on which the individual seeks coverage, the aggregate

period of creditable coverage is eighteen months or more and whose most recent prior creditable
coverage was under a group health plan, governmental plan (as defined in section 3(32) of the
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Employee Retirement Income Security Act of 1974), church plan (as defined in section 3(33) of the
Employee Retirement Income Security Act of 1974) or accident and sickness insurance coverage
offered in connection with any such plan;

b. Who is not eligible for coverage under a group health plan, Part A or Part B of
Title XVIII of the Social Security Act, or state plan under Title XIX of such act (or any successor
program), and does not have other accident and sickness insurance coverage;

c. With respect to whom the most recent prior creditable coverage was not terminated
as a result of fraud, intentional misrepresentation of material fact under the terms of the coverage,
or nonpayment of premium;

d. Who did not turm down an offer of continuation of coverage under a COBRA
continuation provision or under a similar state program if it was offered; and

e. Who, if the individual elected such continuation coverage, has exhausted that
coverage under the COBRA continuation provision or similar state program.

2.7. "Enrollment date" means the first day of an individual's coverage under a policy, or if
there is a waiting period for coverage, the first day of the waiting period.

2.8. "Excepted benefits" means:

a. Any policy of liability insurance or contract supplemental thereto; coverage only
for accident or disability income insurance or any combination thereof; automobile medical payment
msurance; credit-only insurance; coverage for on-site medical clinics, workers' compensation
insurance; or other similar insurance under which benefits for medical care are secondary or
incidental to other insurance benefits; or

b. If offered separately, a policy providing benefits for long-term care, nursing home
care, home health care, community-based care or any combination thereof, dental or vision benefits,
or other similar, limited benefits; or

c. If offered as independent, noncoordinated benefits under separate policies or
certificates, specified disease or illness coverage, hospital indemnity or other fixed indemnity
Insurance, or coverage, such as medicare supplement insurance, supplemental to a group health plan;
or

d. A policy of accident and sickness insurance covering a period of less than one
year.
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2.9. "Group health plan" means an employee welfare benefit plan, including a church plan
or a governmental plan, all as defined in section three of the Employee Retirement Income Security
Actof1974,29U.8.C. §1003, to the extent that the plan provides medical care. For purposes of this
rule, "group health plan" includes any plan, fund or program which would not {but for this
subsection) be a group health plan and which is established or maintained by a partnership, to the
extent that such plan, fund or program provides medical care to present or former partners or their
dependents (as defined under terms of the plan, fund or program).

2.10. "Health benefit plan" means benefits consisting of medical care provided, directly
through insurance or reimbursement, or indirectly, including items and services paid for as medical
care, under any hospital or medical expense incurred policy or certificate; hospital; medical or health
service corporation contract; health maintenance organization contract; or plan provided by a
multiple-employer trust or a multiple-employer welfare arrangement. "Health benefit plan" does
not include a policy consisting solely of excepted benefits.

2.11. "Health Insurer" means any of the following entities that holds a valid certificate of
authority from the commissioner: An insurance company authorized to transact accident and
sickness insurance; a fraternal benefit society organized pursuant to W, Va. Code §§33-23-1 et seq.;
a hospital, medical, dental or health service corporation organized pursuant to W. Va. Code
§§33-24-1 et seq., a health care corporation organized pursuant to W. Va. Code §§33-25-1 et seq.;
or a health maintenance organization organized pursuant to W. Va. Code §§33-25A-1 et seq.

2.12. A "home health care agency” is:

a. Anagency approved under Title XVIII of the Social Security Act (42 U.S.C. §1395
et seq.) (Medicare); or

b. An agency certified to provide home health care in this state.

2.13. "Individual” means any private or natural person as distinguished from a partnership,

corporation, limited liability company or other legal entity.

2.14. "Insurance producer” means a person required to be licensed under the laws of this
state to sell, solicit or negotiate insurance,

2.1315. "Limited benefits insurance coverage,” for purposes of this rule, is any policy, other
than apolicy, covering only a specified disease or diseases, which provides benefits that are less than
the minimum standards for benefits required under subsections 5.2, 5.3, 5.5 and 5.6 of this rule.
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21416. "Medical care” means amounts paid for, or paid for insurance covering, the
diagnosis, cure, mitigation, treatment or prevention of disease, or amounts paid for the purpose of
affecting any structure or function of the body, including amounts paid for transportation primarily
for and essential to such care.

2.1517. "Medical care provider" means an individual licensed or similarly aunthorized to
provide medical care and operating within the scope of services authorized for the individual.

2.1618. "Medicare" means the "Health Insurance for the Aged Act,” Title XVIII of the Social
Security Amendments of 1963, as then constituted or later amended.

2.3719. "Medicare supplement policy" means a policy of accident and sickness insurance,
a subscriber contract of a hospital, medical, dental or health service corporation or health care
corporation, or an enrollee agreement or contract of a health maintenance organization, other than
a policy issued pursuant to a contract under section 1876 or 1833 of the federal Social Security Act,
42 U.8.C. section 1395 et seq., or an issued policy under a demonstration project authorized pursuant
to amendments to the federal Social Security Act, which is advertised, marketed or designed
primarily as a supplement to reimbursements under Medicare for the hospital, medical or surgical
expenses of persons eligible for Medicare.

2.1820. "Mental health benefits" means benefits with respect to mental health services, as
defined under the terms of a group health plan or a health benefit plan offered in connection with the
group health plan,

2.1921. "Policy" means any health benefit plan, policy, plan, contract, agreement, provision,
rider or endorsement delivered or issued for delivery in this state by a health insurer subject to this
rule.

2.2622. "Premium" means the consideration for insurance, by whatever name called.

2.2123. "Small employer" means any person, firm, corporation, partnership or bona fide
association actively engaged in business in the state of West Virginia who during the preceding
calendar year, employed an average of no more than fifty but not fewer than two eligible employees
and employs at least two employees on the first day of its group health plan year. A new employer,
not in existence for all of the preceding calendar year, shall be considered a small employer if it is
reasonably expected to employ an average of no more than fifty but not fewer than two eligible
employees on business days in the current calendar year. Companies which are affiliated companies
or which are eligible to file a combined tax return for state tax purposes shall be considered one
employer.
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2.2224. "Specified accident coverage” is an accident insurance policy which provides
coverage for a specifically identified kind of accident (or accidents) for each person insured under
the policy for accidental death or accidental death and dismemberment combined, with a benefit
amount not less than one thousand dollars ($1,000) for accidental death, one thousand dollars
($1,000) for double dismemberment, and five hundred dollars ($500) for single dismemberment.

§114-39-3. Policy Definitions.

3.1. Except as provided in this rule, no policy subject to this rule may be advertised,
solicited, delivered or issued for delivery in this state unless the policy contains definitions or terms
which conform to the requirements of this section. Certificates issued under a policy subject to this
rule and the terms used therein shall be consistent with this section. However, only this subsection
and subsection 3.10 apply to a policy issued to an employer of fifty-one (51) or more employees,
under which the coverage is negotiated by the policyholder.

3.2. "Accident,” "accidental injury,” or "accidental means" shall be defined to employ
"result” language and may not include words which establish an accidental means test or use words
such as "external, violent, visible wounds" or similar words of description or characterization.

a. The definition may not be more restrictive than the following: "Injury or injuries,
for which benefits are provided" means accidental bodily injury sustained by the insured person
which is the direct result of an accident, independent of disease or bodily infirmity or any other
cause, and occurs while the insurance coverage is in force.

b. The definition may provide that the term "injuries" excludes injuries for which
benefits are provided or available under any motor vehicle no-fault, workers' compensation,

employer's liability, occupational disease or similar law, unless prohibited by law.

3.3. "Convalescent nursing home," "extended care facility,”" "intermediate care facility" or
"skilled nursing facility" shall be defined in relation to its status, facilities and available services.

a. A definition of the home or facility may not be more restrictive than one requiring
that it:

1. Be operated pursuant to law;

2. Be approved for payment of Medicare benefits or be qualified to receive
such approval if requested;

3. Be primarily engaged in providing, in addition to room and board
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accommodations, skilled nursing care under the supervision of a duly licensed physician;

4. Provide continuous twenty-four-hour-a-day nursing services by or under
the supervision of a registered graduate professional nurse (R.N.); and

5. Maintain a daily medical record of each patient.

b. The definition of the home or facility may provide that the term
excludes:

1. Any home, facility, or part thereof used primarily for rest;

2. A home or facility for the aged or for the care of drug addicts or alcoholics;
or

3. A home or facility primarily used for the care and treatment of mental
diseases or disorders, or custodial or educational care.

3.4. "Hospital” may be defined in relation to its status, facilities and available services or to
reflect its accreditation by the Joint Commission on Accreditation of Hospitals.

a. The definition of "hospital" may not be more restrictive than one requiring that the
hospital:

1. Be an institution operated pursuant to law;

2. Be primarily and continuously engaged in providing or operating, either
on its premises or in facilities available to the hospital on a prearranged basis and under the
supervision of a staff of duly licensed physicians, medical, diagnostic and major surgical facilities
for the medical care and treatment of sick or injured persons on an in-patient basis for which a charge

1s made; and

3. Provide twenty-four-hour (24-hour) nursing services by or under the
supervision of registered graduate professional nurses (R.N.'s).

b. The definition of "hospital” may state that the term excludes:
1. Convalescent homes, or convalescent, rest or nursing facilities;

2. Facilities primarily affording custodial, educational or rehabilitory care;
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3. Facilities for the aged, drug addicts or alcoholics; or

4, Any military or veterans hospital or soldiers home or any hospital
contracted for or operated by any national government or agency thereof for the treatment of
members or ex-members of the armed forces, except for services rendered on an emergency basis
where a legal liability exists for charges made to the individual for the services: Provided, That no
policy providing hospital indemnity coverage may exclude coverage because of confinement in a
hospital operated by the federal or state government.

3.5. "Medicare" shall be substantially defined as "the Health Insurance for the Aged Act,
Title XVIII of the Social Security Amendments of 1965 as Then Constituted or Later Amended," or
"Title I, Part I Of Public Law 89-97 as Enacted by the Eighty-Ninth Congress of the United States
of America and popularly known as the Health Insurance for the Aged Act, as then constituted and
any later amendments or substitutes thereof," or words of similar import.

3.6. "Mental or nervous disorder" may not be defined more restrictively than a definition
including neurosis, psycho-neurosis, psychosis, or mental or emotional disease or disorder of any
kind.

3.7. "Nurse" may be defined so that the description of "nurse" is restricted to a type of nurse,
such as registered graduate professional nurse (R.N.), a licensed practical nurse {L.P.N.), or a
licensed vocational nurse {L.V.N.).If the words "nurse," "trained nurse,” "registered nurse" or
"nurse-midwife" are used without specific instruction, then the use of those terms requires the health
insurer to recognize the services of any individual who qualifies under that terminology in
accordance with the applicable statutes or administrative rules of the licensing or registry board of
this state.

3.8. "One (1) period of confinement" means consecutive days of in-hospital service received
as an in-patient or successive confinements when discharge from and readmission to the hospital
occur within a period of time not more than ninety (90) days or three times the maximum number
of days of in-hospital coverage provided by the policy to a maximum of one hundred eighty (180)
days.

3.9. "Partial disability” shall be defined in relation to the individual's inability to perform one
or more but not all of the "major," "important,” or "essential" duties of employment or occupation,
or may be related to a percentage of time worked or to a specified number of hours or to
compensation. Where a policy provides total disability benefits and partial disability benefits, only

one (1) elimination period may be required.

3.10. "Physician" may be defined by including words such as "duly qualified physician” or
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"duly licensed physician." The use of these terms requires a health insurer to recognize and to
accept, to the extent of its obligation under the policy, all providers of medical care and treatment
when the services are within the scope of the provider's licensed authority and are provided pursuant
to applicable laws.

3.11. "Preexisting condition" may not be defined to be more restrictive than the following:
"Preexisting condition” means a condition (whether physical or mental and regardless of its cause)
for which medical advice diagnosis, care or treatment was recommended by or received from a
medical care provider prior to the enrollment date of the individual covered under the policy.

3.12. "Residual disability" shall be defined in relation to the individual's reduction in
earnings and may be related either to the inability to perform some part of the "major," "important"
or "essential duties” of employment or occupation, or to the inability to perform all usual business
duties for as long as is usually required. A policy which provides for residual disability benefits may
require a qualification period, during which the insured shall be continuously totally disabled before
residual disability benefits are payable. The qualification period for residual benefits may be longer

‘than the elimination period for total disability. In lieu of the term "residual disability," the health
insurer may use the term "proportionate disability” or other term of similar import which, in the
opinion of the commissioner, adequately and fairly describes the benefit.

3.13. "Sickness" may not be defined to be more restrictive than the following: "Sickness"
means illness or disease of an insured person which first manifests itself after the effective date of
the policy and while the policy is in force. The definition may be further modified to exclude
sickness or disease for which benefits are provided or available under any workers’' compensation,
occupational disease, employer's liability or similar law.

3.14. "Total disability" may not be defined more restrictively than a disability which
prohibits the individual from being engaged in any employment or occupation for which he or she
is or becomes qualified by reason of education, training or experience, and in fact prohibits the
individual from being engaged in any employment or occupation for wage or profit.

a. Total disability may be defined in relation to the inabitity of the person to perform
duties but may not be based solely upon an individual's inability to:

1. Perform "any occupation whatsoever," "any occupational duty," or "any
and every duty of his or her occupation”; or

2. Engage in any training or rehabilitation program.

b. A health insurer may specify the requirement of the complete inability of the
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person to perform all of the substantial and material duties of his or her regular occupation, or words
of similar import. A health insurer may require care by a physician (other than the insured or a
member of the insured's immediate family).

§114-39-4. Prohibited Policy Provisions.

4.1. No policy may exclude coverage for a loss due to a preexisting condition for a period
greater than twelve (12) months following an individual's enrollment date. For a health benefit plan
issued in connection with a group health plan, a waiting period or affiliation period elected by a
health maintenance organization pursuant to WV 114CSR54 "Group Accident and Sickness
Insurance Issuance, Portability and Marketing Requirements,” prior to an insured's eligibility for
benefits must run concurrently with a preexisting condition exclusion period.

4.2. Policies providing hospital confinement indemnity coverage may not contain provisions
excluding coverage because of confinement in a hospital operated by the federal or state government,

4.3. For a health benefit plan issued in connection with a group health plan, a health insurer
may impose a preexisting condition exclusion only as provided in WV 114CSR54 "Group Accident
and Sickness Insurance Issuance, Portability and Marketing Requirements."

4.4. For policies other than a health benefit plan issued in connection with a group health
plan, this rule does not impair or limit the use of waivers to exclude, limit or reduce coverage or
benefits for specifically named or described preexisting diseases, physical conditions or extra-
hazardous activity. Where waivers are required as a condition of policy issuance, renewal or
reinstatement, signed acceptance by the insured is required unless on mitial issuance of the policy,
the full text of the waiver is contained either on the first page or the specification page.

4.5. Policy provisions expressly precluded in this section shall in no way be construed as a
limitation on the authority of the commissioner to disapprove other policy provisions including, but
not limited to, provisions respecting limitations, exceptions, reductions or eliminations of coverage,
not otherwise specifically authorized by statute or rule, which policy provisions are determined by
the commissioner to be unjust, unfair, unreasonable or unfairly discriminatory either to the
policyholder, subscriber, beneficiary or any person insured under the policy.

§114-39-5. Minimum Standards for Benefits.

5.1. General. -- The following minimum standards for benefits are prescribed for the
categories of coverage noted in the following subdivisions. No health insurer may deliver or issue
for delivery in this state a policy which does not meet the required minimum standards of
subdivisions a and b of this subsection, if applicable. Except for coverage under policies issued to
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employers of fifty-one (51) or more employees, under which the coverage is negotiated by the
policyholder, no health insurer may deliver or issue for delivery in this state a policy which does not
meet the required minimum standards of subdivisions ¢ through k of this subsection unless the
commuissioner finds that policies containing less than the prescribed minimum standards for benefits,
which are filed for approval, will be in the public interest and otherwise meet the requirements set
forth in W. Va, Code §33-6-9. The benefits described in a certificate issued under a policy subject
to this rule shall be consistent with the benefits contained in the policy and shall be no less than those
required under this section.

a. A health benefit plan issued in connection with a group health plan and providing
inpatient benefits in connection with childbirth must meet all requirements of W. Va. Code
§33-16-3j with respect to both the mother and her newborm.

b. A heaith benefit plan issued in connection with a group health plan and providing
mental health benefits must meet all requirements of W. Va. Code §33-16-3a: Provided, That W. Va.
Code §33-16-3a(d) does not apply to any health benefit plan for any group health plan year of a small
employer.

¢. If a policy contains a status-type military service exclusion which suspends
coverage during military service, the policy shall provide, upon receipt of written request, for refund
of premiums as applicable to an insured in military service on a pro rata basis.

d. If a health insurer terminates coverage under a policy providing pregnancy
coverage, such policy shall provide for an extension of benefits as to pregnancy commencing while
the policy is in force and for which benefits would have been payable had the policy remained in
force, provided that this subsection shall not apply when termination of coverage is due to fraud,
nonpayment of premium or any breach of the terms of the policy for which termination is authorized
under chapter 33 of the W. Va. Code.

e. Policies providing convalescent or extended care benefits following hospitalization
may not condition the benefits upon admission to the convalescent or extended care facility within
a period of less than fourteen (14) days after discharge from the hospital.

f. Any policy which provides coverage of a dependent chiid may not terminate
coverage for the dependent child if upon attainment of any limiting age set forth in the policy, the
child 1s and continues to be both: (1) incapable of self-sustaining employment due to mental
retardation or physical handicap on the date that the child's coverage would otherwise terminate
under the policy due to the attainment of the specified limiting age; and (2) chiefly dependent on the
policyholder for support and maintenance. The policy may require that within thirty-one (31) days
of the termination date, the health insurer must receive due proof of the incapacity in order for the
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insured to elect to continue the policy in force with respect to the dependent child. As an alternative
to this requirement, a separate converted policy may be issued to the child at the option of the insured
or policyholder.

g. Anypolicy providing coverage for the recipient in a transplant operation shall also
provide for the reimbursement of any medical expenses of a live donor to the extent that benefits
remain and are available under the recipient's policy, after benefits for the recipient’s own expenses
have been paid provided such benefits may be limited to those expenses directly relating to the organ
donation.

h. A policy may contain a provision relating to recurrent disabilities: Provided, That
no such provision may specify that a recurrent disability be separated by a period greater than six (6)
months from the last previous occurrence of the disability.

1. Accidental death and dismemberment benefits shall be payable if the loss occurs
within ninety (90) days from the date of the accident, irrespective of total disability. Disability
income benefits, if provided, may not require the loss to commence less than thirty (30) days after
the date of accident, nor may any policy which the health insurer cancels or refuses to renew require
that it be in force at the time disability commences if the accident occurred while the policy was in
force.

J. Specific dismemberment benefits may not be in lieu of other benefits unless the
specific benefit exceeds the other benefits.

k. Termination of coverage under a policy shall be without prejudice to any
continuous loss which commenced white the policy was in force, but the extension of benefits
beyond the period the policy was in force may be predicated upon the continuous disability of the
individual covered under the policy or limited to the duration of the policy benefit period if any:
Provided, That this subdivision shall not apply when termination of coverage is due to fraud,
nonpayment of premium or any breach of the terms of the policy for which refusal to renew the
policy is authorized under W. Va. Code, chapter thirty-three.

5.2. Hospital Confinement Indemnity Coverage. -- "Hospital confinement indemnity
coverage" is a policy which provides daily benefits for hospital confinement on an indemnity basis
in an amount not less than thirty dollars ($30) per day and for a period of not less than thirty-one (31)
days during any one (1) period of confinement for each person insured under the policy.

5.3. Major Medical Expense Coverage. -- "Major medical expense coverage” is a policy
which provides hospital, medical and surgical expense coverage, to an aggregate maximum of not
less than ten thousand dollars ($10,000); copayment by the covered person not to exceed twenty-five
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percent (25%) of covered charges; and a deductible stated on a per person, per family, per illness,
per benefit period, or per year basis, or a combination of such bases not to exceed five percent (5%)
of the aggregate maximum limit under the policy, unless the policy is written to complement
underlying hospital and medical insurance in which case the deductible may be increased by the
amount of the benefits provided by the underlying insurance, for each covered person for at least:

a. Daily hospital room and board expenses for not less than fifty dollars ($50) daily
{or in lieu thereof the average daily cost of the semi-private room rate in the area where the insured
resides) for a period of not less than thirty-one (31) days during continuous hospital confinement;

b. Miscellaneous hospital services for an aggregate maximum of not less than four
thousand five hundred dollars ($4,500) or fifteen (15) times the daily room and board rate if
specified in dollar amounts;

c. Surgical services to a maximum of not less than six hundred dollars ($600) for the
most expensive surgical procedure when two or more medically necessary surgical procedures are
performed during the course of a single operation. Amounts paid for the second and each additional
surgical procedure during such single operation shall be reasonably related to the above-stated
maximum amount for the first surgical procedure.

d. Anesthesia services for a maximum of not less than fifteen (15%) percent of the
.covered surgical fees or, alternatively, if the surgical schedule is based on relative values, not less
than the amount provided in the surgical schedule for anesthesia services at the same unit value as
used for the surgical schedule;

e. In-hospital medical services, consisting of physicians' services rendered to aperson
who is a bed patient in a hospital for treatment of sickness or injury other than that for which surgical
care 1s required, in an amount not less than eighty percent (80%) of the reasonable charges, or five
dollars ($5) per hospital call, one (1) call per day, for at least twenty-one (21) calls during one period
of confinement.

f. Out-of-hospital care, consisting of physicians' services rendered on an ambulatory
basis where coverage is not provided elsewhere in the policy for diagnosis and treatment of sickness
or injury, and diagnostic X-ray, laboratory services, radiation therapy and hemodialysis order by a
physician; and

g. Prosthetic appliances, meaning artificial limbs or other prosthetic appliances
(exceptreplacements thereof) and rental of durable medical equipment required for therapeutic use.

5.4. Disability Income Protection Coverage.
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a. "Disability income protection coverage" is a policy which provides for periodic
payments, weekly or monthly, for a specified period during the continuance of disability resulting
from either sickness or injury or a combination of sickness or injury that:

1. Provides that periodic payments which are payable at ages after sixty-two
(62) and reduced solely on the basis of age are at least fifty percent (50%) of amounts payable
immediately prior to age sixty-two {62).

2. Contains an elimination period no greater than:

A. Ninety (90) days in the case of coverage providing a benefit of one
(1) year or less;

B. One hundred eighty {180} days in the case of coverage providing
a benefit of more than one year but not greater than two (2) years; or

C. Three hundred sixty-five {365) days in all other cases during the
continuance of disability resulting from sickness or injury; and

3. Has a maximum period of time for which it is payable during disability of
at least six (6) months. No reduction in benefits may be put into effect because of an increase in
Social Security or similar benefits during a benefit period.

b. Subsection 5.4 of this rule does not apply to those disability income protection
policies providing business buy-out coverage.

5.5. Accident-Only Coverage. -- "Accident-only coverage" is apolicy of accident insurance
which provides coverage, singly or in combination, for death, dismemberment, disability or hospital
and medical care caused by accident. Accidental death and double dismemberment amounts under
an accident-only policy shall be at least one thousand dollars ($1,000), and a single dismemberment
amount shall be at least five hundred dollars ($500).

5.6. Specified Disease and Specified Accident Coverage.

a. "Specified disease coverage” pays benefits for the diagnosis and treatment of a
specifically named disease or diseases. Any such policy shall meet the following rules and one of
the following sets of minimum standards for benefits. Such insurance covering cancer -- whether
cancer only, or in conjunction with other conditions(s) or disease(s) -- shall meet the standards of
paragraphs 3, 4 and 5 of this subdivision. Insurance covering specified disease(s) other than cancer
shall meet the standards of paragraph 2 of this subdivision.
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1. Except for cancer coverage provided on an expense-incurred basis, either
as cancer-only coverage or in combination with one or more other specified diseases, the following
provisions apply to specified disease coverages in addition to all other requirements imposed by this
rule. In cases of conflict between the following and other provisions, the following provisions shall
govern:

A. Policies covering a single specified disease or combination of
specified diseases may not be sold or offered for sale other than as specified disease coverage under
this section.

B. Any policy issued pursuant to this section which conditions
payment upon pathological diagnosis of a covered disease shall also provide that if such a
pathological diagnosis is medically inappropriate, a clinical diagnosis will be accepted in lieu
thereof.

C. Notwithstanding any other provision of this rule, specified disease
policies shall provide benefits to any covered person not only for the specified disease(s) but also
for any other conditions(s) or disease(s) directly caused or aggravated by the specified diseases(s)
or the treatment of the specified disease(s).

D. No policy issued pursuant to this section may contain a waiting or
probationary period greater than thirty (30) days.

E. Any application for specified disease coverage shall contain a
statement above the signature of the applicant that no person to be covered for specified disease is
also covered by any Title XIX program such as Medicaid. The statement may be combined with any
other statement for which the health insurer may require the applicant's signature.

F. Payments may be conditioned upon a covered person receiving
medically necessary care, given in a medically appropriate location, under a medically accepted
course of diagnosis or treatment.

G. Except for the uniform provision regarding other insurance with
this health insurer, benefits for specified disease coverage shall be paid regardless of other coverage
available through other individual health insurance.

H. After the effective date of the coverage or applicable waiting
period, benefits shall begin with the first day of care or confinement if the care or confinement is for
a covered disease even though the diagnosis is made at some later date. The retroactive application
of the coverage may not be less than ninety (90) days prior to the diagnosis.
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2. The following minimum benefits standards apply to non-cancer coverages:

A. Coverage for each person insured under the policy for a specifically

named disease or diseases with a deductible amount not in excess of two hundred fifty dollars ($250)

and an overall aggregate benefit limit of not less than five thousand dollars ($5,000) and a benefit
period of not less than two (2) years for at least the following incurred expenses:

1. Hospital room and board and any other hospital-furnished
medical services or supplies;

2. Treatment by a legally qualified physician or surgeon;
3. Private duty services of a registered nurse (R.N.);

4. X-ray, radium and other therapy procedures used in
diagnosis and treatment;

5. Professional ambulance for local service to or from a local

hospital;

6. Blood transfusions, including expenses incurred for blood
donors;

7. Drugs and medicines prescribed by a physician;

8. Rental of a mechanical ventilator or similar mechanical
apparatus;

9. Braces, crutches and wheelchairs as are deemed necessary
by the attending physician for the treatment of the disease;

10. Emergency transportation if; in the opinion of the attending
physician, it is necessary to transport the insured to another locality for treatment of the disease; and

11. Any other expenses necessarily incurred in the treatment
of the disease; and

B. Coverage for each person insured under the policy for a specifically
named disease or diseases with no deductible amount, and an overall aggregate benefit limit of not
less than twenty-five thousand dollars ($25,000) payable at the rate of not less than fifty dollars ($50)
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a day while confined in a hospital and a benefit period of not less than five hundred (500) days.

3. Apolicy which provides coverage for each person insured under the policy
for cancer-only coverage or in combination with one or more other specified diseases on an
expense-incurred basis for services, supplies, care and treatment of cancer, in amounts not in excess
of the usual and customary charges, with a deductible amount not in excess of two hundred fifty
dollars ($250), and an overall aggregate benefit limit of not less than ten thousand dollars ($10,000)
and a benefit period of not less than three (3) years for at least the following:

A. Treatment by, or under the direction of, a properly licensed and/or
certified physician or surgeon;

B. X-ray, radium, chemotherapy and other therapy procedures used
in diagnosis and treatment;

C. Hospital room and board and any other hospital-furnished medical
services or supplies;

D. Blood transfusions, and the administration thereof, including
expenses icurred for blood donors;

E. Drugs and medicines prescribed by a physician;
F. Professional ambulance for local service to or from a local hospital;

G. Pnvate duty services of a registered nurse (R.N.) provided in a
hospitali;

H. Any other expenses necessarily incurred in the treatment of the
disease: Provided, That subparagraphs A, B, D, E and G of this paragraph, plus at least the following
shall also be included, but may be subject to copayment by the covered person not to exceed twenty
percent (20%) of covered charges when rendered on an out-patient basis:

L. Braces, crutches and wheelchairs as are considered necessary by the
attending physician for the treatment of the discase;

J.  Emergency transportation if, in the opinion of the attending
physician, it is necessary to transport the insured to another locality for treatment of the disease;

K. Home health care that is necessary care and treatment provided at
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the covered person's residence by a home health care agency or by others under arrangements made
with a home health care agency. The program of care and treatment shall be ordered in writing by
the covered person's attending physician, who shall approve the program prior to its start and renew
the order for such care and treatment at least every sixty (60) days. The physician shall certify that
hospital confinement would be otherwise required.

1. Home health care coverages shall include:

(a) Services provided by a registered nurse (R.N.) or
a licensed practical nurse (L.P.N.);

{b) Home health aide services to the extent that the
services would be covered if provided to the insured on an in-patient basis;

(c) Health services provided by physical, occupational,
respiratory, or speech and hearing therapists; and

(d) Medical supplies, drugs and medicines prescribed
by a physician and related pharmaceutical services, and laboratory services to the extent the charges
or costs would be covered under the policy if provided to the insured on an in-patient basis.

L. Physical, respiratory, speech, hearing and occupational therapy;

M. Special equipment including hospital beds, toilettes, pulleys,
wheelchairs, aspirators, chux, oxygen, surgical dressings, rubber shields, and colostomy and
ileostomy appliances;

N. Prosthetic devices including wigs and artificial breasts; and

O. Nursing home care for noncustodial services.

4. The following minimum benefits standards apply to cancer coverages
written on a per diem indemnity basis. The coverages shall offer covered persons:

A. A fixed-sum payment of at least one hundred dollars ($100) for
each day of hospital confinement for at least three hundred sixty-five (365) days.

B. A fixed-sum payment equal to one half of the hospital in-patient
benefit for each day of hospital or non-hospital out-patient surgery, chemotherapy and radiation
therapy, for at least three hundred sixty-five (365) days of treatment.
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5. The following minimum benefits standards apply to cancer coverages
written on a per diem indemnity basis. Benefits tied to confinement in a skilled nursing home or to
receipt of home health care are optional. If a policy offers these benefits, they must equal the
following:

A. A fixed-sum payment equal to one-fourth of the hospital in-patient
benefit for each day of skilled nursing home confinement for at least onc hundred (100) days;

B. A fixed-sum payment equal to one-fourth of the hospital in-patient
benefit for each day of home health care for at least one hundred (100) days;

C. Benefit payments shall begin with the first day of care or
confinement after the effective date of coverage if the care or confinement is for a covered disease,
even though the diagnosis of a covered disease is made at some later date (but not retroactive more
than thirty (30) days from the date of diagnosis) if the initial care or confinement was for diagnosis
or treatment of the covered disease;

D. Notwithstanding any other provision of this rule, any restriction
or limitation applied to the benefits in subparagraphs A and B of this paragraph, whether by
definition or otherwise, shall be no more restrictive than those under Medicare.

6. The following minimum benefits standards apply to lump-sum indemnity
coverage of any specified disease(s):

A. The coverages shall pay indemnity benefits on behalf of covered
persons for a specifically named disease or diseases. The benefits are payable as a fixed, one-time
payment made within thirty (30) days of submission to the health insurer of proof of diagnosis of the
specified disease(s). Dollar benefits shall be offered for sale only in even increments of one
thousand dollars ($1,000); and

B. Where coverage is advertised or otherwise represented to offer
generic coverage of a disease or diseases, the same dollar amounts shall be payable regardless of the
particular subtype of the disease with one exception. In the case of clearly identifiable subtypes with
significantly lower treatment costs, lesser amounts may be payable so long as the policy clearly
differentiates that subtype and its benefits.

5.7. Specified disease coverage. -- A policy covering a single specified disease or
combination of diseases shall meet the requirements of subsection 5.6 of this rule and shall not be
offered for sale as a policy that limits benefits in a manner contrary to subsection 5.6 of this rule.
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§114-39-6. Required Disclosure Provisions.

6.1. Each policy subject to this rule shall include a renewal, continuation or nonrenewal
provision. The language or specifications of such provision shall be consistent with the type of
policy to be issued. The provision shall be appropriately captioned, and shall clearly state the
duration, where limited, of renewability and the duration of the term of coverage for which the policy
is issued and for which it may be renewed.

6.2. Except forriders or endorsements by which the health insurer effectuates arequest made
in writing by the policyholder or certificate holder, or exercises a specifically reserved right under
the policy, all riders or endorsements added to a policy after date of issue or at reinstatement or
renewal which reduce or eliminate benefits or coverage in the policy require signed acceptance by
the policyholder or certificate holder, as appropriate. After the date of policy issue, any rider or
endorsement which increases benefits or coverage with a concomitant increase in premium during
the policy term shall be agreed to in writing signed by the policyholder or certificate holder, as
appropriate, except if the increased coverage or benefits are required by law.

6.3. Where a separate additional premium is paid for benefits provided in connection with
riders or endorsements, the premium charge shall be set forth in the policy.

6.4. A policy which provides for the payment of benefits based on standards described as
"usual and customary,” "reasonable and customary,” or words of similar import shall include a
definition of those terms within the policy.

6.5. Any provisions limiting or excluding coverage of preexisting conditions shall appecar
in a separate paragraph of the policy and shall be labeled as "Preexisting Condition Limitations.”

6.6. All accident-only policies shall contain on the first page of the policy or attached thereto
in either contrasting color or in boldface type at least equal to the size of type used for policy
captions, a prominent statement as follows: "This is an accident-only policy, and it does not pay
benefits for loss from sickness.”

6.7. Any accident-only policy providing benefits which vary according to the type of
accidental cause shall prominently set forth the circumstances under which benefits are payable
which are less than the maximum amount payable under the policy.

6.8. All specified disease policies shall contain on the first page of the policy or attached
thereto, in either contrasting color or in boldface type at least equal to the size of type used for policy
captions, a prominent statement as follows: "Caution: This is a limited benefits policy. Read it
carefully."
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6.9. All policies shall have a notice prominently printed on the first page of the policy or
attached thereto, stating in substance that the group policyholder shall have the right to return the
policy within ten (10) days of its delivery and to have the premium refunded if, after examination
of the policy, the group policyholder is not satisfied for any reason. The notice shall also state that
in the event the policyholder exercises this right, the health insurer shall not be obligated to pay any
benefits under the policy for claims submitted to the health insurer during such ten (10) day period.

6.10. If age is to be used as a determining factor for reducing the maximum aggregate
benefits made available in the policy as originally issued, that fact shall be prominently set forth in
the policy and certificate.

6.11. If a policy contains a conversion privilege, it shall comply, in substance, with the
following: The caption of the provision shall be "Conversion Privilege,” or words of similar import.
The provision shall indicate the persons eligible for conversion; the circumstances applicable to the
conversion privilege, including any limitations on the conversion; and the person by whom the
conversion privilege may be exercised. The provision shall specify the benefits to be provided on
conversion, or may state that the converted coverage will be as provided on a policy form then being
used by the health insurer for that purpose.

§114-39-7. Group Eligibility; Insurer Affiliation; Accident and Sickness Insurance.

7.1. No individual insurance producer selling group accident and sickness insurance is
authorized to sell membership in an association for the purpose of qualifying an individual who is

an applicant for group accident and sickness insurance.

7.2 No individual insurance producer selling membership in an association is authorized to
offer group accident and sickness insurance for the purpose of selling membership in the association.

1.3. Aninsurer may not bill for association membership or other eligible group membership
dues as part of or included with the premium statement for group accident and sickness insurance.

7.4. An insurer may not provide group accident and sickness insurance to an association or
other eligible group in which the insurer has an affiliation. "Affiliation" includes but is not limited

to:

a. Common board members, officers, executives or employees;
b. Common ownership or contro! of the insurer, association or other eligible group:

Page 22




Insurance Commissioner
Legislative Rule
Title 114, Series 39

¢. The use of building space or equipment by the association that are also utilized by

the insurer for the transaction of insurance.

7.5. _An insurer offering group accident and sickness insurance may not make any false,
deceptive or misleading statement regarding the insurer’s endorsement by the association or other
eligible group.

7.6 This rule applies only to group accident and sickness insurance policies covered under
the scope of this rule pursuant to subsection 1.1.

§114-39-8. Eligibility of Associations.

8.1. An insurer may not offer coverage in West Virginia under a policy of group accident

and sickness insurance issued to an association as the policvholder, whether issued in this state or

another state, unless the commissioner determines that the association satisfies the requirements of
an association under W. Va. Code §8§ 33-16-1a(a) or 33-16-2(b).

8.2. Prior to offering a policy of accident and sickness insurance to an association, an insurer
must submit evidence to the commissioner that the association meets the requirements under W. Va.

Code §§33-16-1a(a) or 33-16-2(b). The commissioner shall review the evidence and may request
additional evidence as needed.

8.3. An insurer shall submit to the commissioner within thirty days any changes in the

evidence submitted under subsection 8.2 of this section.

8.4, The commissioner may order an insurer to cease offering accident and sickness

insurance to an association if the commissioner determines that the association does not satisfy the

requirements under W.Va. Code §§33-16-1 et seq.

8.5 This rule applies only to group accident and sickness insurance policies covered under
the scope of this rule pursuant to subsection 1.1.

§114-39-9. Severability.

If any provision of this legislative rule or the application thereof to any person or
circumstance is for any reason held invalid. the remainder of the rule and the application of the
provision to other persons or circumstances shall not be affected by the holding.
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