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NOTICE OF AN EMERGENCY RULE

AGENCY: L‘asura;qce Commui.ssicner : TITLE NUMBER:__ 114

CITE AUTEHORITY: _West Virginiz Code B8 33-2-10, 33-20D-4

EMERGENCY AMENDMENT TO AN EXISTING RULE: YES NO X
IF YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE OF RULE BEING AMENDED

IF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY: —Series 20
TITLE OF RULE BEING FILED AS AN EMERGENCY: "7Tail" Maloractice

iedical and Allied FHealth Care Providers

Tosuiran
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THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE AFTER
APPROVAL BY SECRETARY OF STATE OR 35TH DAY AFTER FILING, WHICHEVER OCCURS
FIRST. . T T o o T )
THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

(See attached)

Sl A

Hanley C. Llark
Insursnce Cormissiconer

Use Additional Sheets I Necessary,




CONSENT TO PROPCOSAL OF RULE

To Whom It May Concern:

Pursuant to West Virginia Code §5F-2-2(a) (12), the
undersigned hereby grants consent to the proposal of the
following rule proposed by the Insurance Commissioner of the
State of West Virginia: Title 114, Series 30, relating to

#Tail” Malpractice Insurance Covering Certain Medical and Allied
Health Care Providers.

Signed this:;;ﬂqﬁ/day of July, 1951.

. Frederick Wllllams, Jr.
Se retary of Tax and Revenue




Insurance Commissioner F”_FD

Leg. Rule 33-20D .
Title 112 — , 03 1 _a by g
EMERGENCY sl -3 PH gy

FACTS AND CIRCUMSTANCES CONSTITUTING TEE EMERGENCY

On March 9, 1991 the West Virginia Legislature passed House
Bill 2789, which took efféctive June 7, 1991, creating a new
Article 20D, Section 33 of the West Virginia Ccde. West
Virginia Code §33-20D-4(a) regquires the Insurance Commissioner
to promulgate the first set of rules relating to #tail”
malpractice insurance as emergency rules within 45 days of the
Jurtle 7, 1991 effective date of the aforementionsd new article.
The Commissioner is therefore promulgating the instant rule on
an emergency basis to meet the time limit estabished by West

Virginia Ccde §33-20D-4({a).




FISCAL NOTE FOR PROPOSED RULES FIILED

o3 UL -8 PY 142

Rule Title: . "Tail™ Malpractice Insurance Covering Certain Medical and Allied Health
Care Providers QENRFTATY [F TTATE

Type of Rule: X Legislative Interpretive . Procedural

Agency: Insurance Commissioner Address: 20193 W@ghington Street, Bast,

Charleston, West Virginia 25308

ANNUAL : FISCAL YEAR
1. Effect of Propesed Rule Increase Decrease  Current Next Thereafter

Estimated Total Cost NONE

Personal Services

Current Expense .
Repairs & Alteraticns NONE
Equipmant -

Other - -

2. Explanation of above estimates:

The rule will have no fiscal impact upon state, local or federal government.

3, Cbjectives of thesge rules:

The cbjectives of these rules are: (1) to reguire professional malpractice
insurers to offer "tail" malpractice insurance to medical dectors, osteopathic
physicians, podiatrists, chircpractors, dentists, midwives and nurse
practiticners upon cancellation, nonrenewal or termination of their "claims
made" malpractice insurance that had been in effect for at least 60 days; and
(2) to provide such professionals an cpportunity to amortize the payment of
pramiums for "tail" insurance over not more than 36 months, so long as each
quarterly premium payment equals at least $750.00.




4, Explanation of Overall Economic Impact of Proposed Rule.
A, Economic Impact on State Government.

NCRIE

B. Economic Impact con Political Subdivisions; Specific Industries;
Specific groups of citizens.

The rule will afford the medical and allied health care providers
enumerated in it the opportunity to pay premiums for "tail" malpractice
insurance on the installment plan, by amortizing those premiums over no
mere than 36 months.

The insurance industry should suffer no unfaveorable impact of this rule,
which provides for amortization of "tail” malpractice insurance premiums
at an interest rate which is fair to the affected insurers.

cC. Ecconamic Inpact on Citizens/Public at Large.

NCNE .. . -

Date: July 9, 1991 . oL

Signature of Agency Head or Authorized Representative

A s nhd

Hanley C. Clark {
Insurance Commissioner




TO: LEGISIATIVE RULE-MAKING REVIEW COMMITTEE

FROM: OFFICE OF THE INSURANCE CCMMISSIONER

DATE: July S, 1291

EMERGENCY RULE TITLE: #Tail” Malpractice Insurance Covering
Certain Medical and Allied Health Care
Providers

{(Title 114, Series 30)

1. Date of filing: July 9, 1951

2. Statutory autheority for promulgating the emergency rule:

West Virginia Code §§ 33-20D-4(a), 33-2-10

3. Date of filing of proposed legislative rule: July 8, 1991

4, Does the emergency rule adopt new language or does 1t amend
or repeal a current legislative rule? .

Adopts new lancuadge.

5. Has the same cor similar emergency rule previously been
filed and expired?

No

6. State, with particularity, those facts and circumstances
which make the emergency rule necessary for the immediate
preservation of public peace, health, safety or welfare.

See next guestion.




If the emergency rule was promulgated in order to comply
with a time limit established by the Code or federal
statute or regulation, cite the Code provisicn, federal
statute or regulation and time limit established therein.

West Virginia Code § 33-20D-4(a) as created by H. B. 2789

requires that these rules shall be promulgated as emergency

rules within fortv-five days of the June 7, 1991 effective

date of new Article 20D, Chapter 33 ¢f the West Virginia

Code.

State, with particularity, those facts and circumstances
which make the emergency rule necessary to prevent
substantial harm to the public interest.

See previous guestion.




Insurance Commissioner
Leg. Rule 33-~20D
Title 114

EMERGENCY

#TAIL# MAT.PRACTICE INSURANCE COVERING
CERTAIN MEDICAL AND ALLIED HEALTH CARE PROVIDERS

Chapter 33-20D, Series 30

BRIEF SUMMARY

This proposed emergency rule implements the provisions of
newly enacted Article 20D, Chapter 33 of the West Virginia Cecde .
which was created by House Bill 2789 [effective date June 7,

1991]. The rule is to provide for the amortization of premium
payments for ~tail” malpractice insurance for medical doctors,
osteopathic physicians, podiatrists, chircpractors, dentists,
midwives and nurse practitioners. The rule provides these
professionals an copportunity to amortize the payment of premiums —.
for #tail~” insurance for a period of not mcre than thirty-six
months, in quarterly payments that cannot be less than $750 per

gquarter.




EMERGENCY
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WEST VIRGINIA LEGISLATIVE RULE
INSURANCE COMMISSIONER

CHAPTER 33-20D
SERIES 30

#TATIL# MATLPRACTICE INSURANCE COVERING CERTAIN
MEDICAL AND ALLIED HEALTH CARE PROVIDERS
Section
114-30~1. Genersal
114-30-2. Definitions
114=-30-~3. Applicability
114-30~4. *#Tail” Insurance Offer Mandated
114-30~5. Premium Payment Amcrtization

114-30~6. Premium Dues Dates; Acceleration of Premium Due
upon Payment Default

114-30~7. Penalty for Insurer’s Non-Compliance

114-30~8. Separability




FILED

EMERGENCY

WEST VIRGINIA LEGISLATIVE RULE
INSURANCE COMMISSIONER

CHAPTER 33-20D
SERIES 30

#TATLY MALPRACTICE INSURANCE COVERING CERTAIN
MEDICAL AND ALLIED HEALTH CARE FROVIDERS

§114=30-1, General

1.1 Scope —-- This legislative rule provides for premlum
payment amortization, under certain circumstances specified in
the rule, for “tail” professicnal malpractice insurance covering
medical physicians, osteopathic. physicians, podiatrists,
chiropractors, dentists, midwives and nurse practitioners.

1.2 Authority —-- West Virginia Code §§ 33-20D-4,
33-2-10.

1.3 Filing Date --

1.4 Effective Date --
§114-30-2, Definitions

As used in this legislative rule:.

#+Claims made’ malpractice insurance” means a policy which
covers claims which are repcrted during the policy periocd, meet
the provisions specified by the pollcy, and are for an ilncident
which occurred during the policy pericd, or occcurred prior to
the policy period, as is specified by the policy.

#Commissioner” means the Insurance Commissioner of the
State of West Virginia.

#1Tail’ insurance” means insurance which covers a
profe951onal insured once a ¥claims made” malpractice insurance
policy is cancelled, not renewed or terminated and covers claims
made after such cancellatlcn or terminatiocn feor acts occurrlng
during the period the prior malpractice insurance was in effect.




Insurance Commissioner _
Leg. Rule 33-20D

Series 30, Sec. §
EMERGENCY

§114-30~3. Applicability

This rule applies to premium payment amortization for
#tail” malpractice insurance cffered to the medical and allied
health care providers enumerated in Section 1.1 herein whose
prior #claims made” malpractice insurance policy had been in
effect for at least sixty (60) days: Provided, That each
quarterly amortized premium paid pursuant to this rule shall not
be less than seven hundred f£ifty ($750.00) dollars.

£114-30-4, #Tail# Insurance Offer Mandated

4.1 _TUpon cancellation, nonrenewal or termination of any
7claims made” professional malpractice insurance policy to which
this rule is applicable as set forth in Secticn 3 herein, the
insurer shall cffer to the insured #tail” insurance coverage.

4.2 Such offer of #tail” insurance shall expire
fortv~-five (45) days after the cancellation, nonrenewal,
expiration or cother termination of the insured’s “claims made”
professional malpractice insurance policy, unless the #tail”
insurance offer i1s accepted socner, in writing, by the insured.

§114-30-5. Premium Payment Amortization

5.1 Upén cancellation, nonrenewal or termination of any
#claims made” professional malpractice insurance policy to which
this rule is applicable, the insurer shall offer to any eligikle
professional wheo i1s licensed and practicing in the State of West
Virginia, or who, prior to retirement, last practiced in the
State of West Virginia, the opportunity to amortize the payment
of quarterly premiums for #tail” insurance over twelve,
twenty-four or thirty-six menths.

5.2 Such quarterly premium payments for 7tail” insurance
shall be amortized at a per annum rate of interest egual to two
(2) percentage points above the prime interest rate reported in
the Wall Street Journal on the date when the #tail” insurance
policy becomes effective, or on the next publicaticn date of the
Wall Street Journal following the effective date of the #tail”
insurance policy if the wall Street Journal is not published on
the effective date of the policy.

5.3 The insured shall not be entitled to pay amortized
premiums pursuant to this rule unless each gquarterly premium
payment, as computed applying the amortization rate set forth in
subsection 5.2, equals at least seven hundred fifty ($750.00)
dollars. _— .

Page 2




Insurance Commissioner
Leg. Rule 33-20D
Series 30, Sec. 7
EMERGENCY

§114-30~6. Premium Due Dates; Acceleration of Premium Due upon
Payment Default

6.1 The first quarterly payment due for #tail” insurance
pursuant to this rule shall be pavable contemporaneously with
the issuance of the #tail” insurance policy. Subsegquent
payments shall be due and payable guarterly thereafter.

6.2 Upon the insured’s default in making a premium
payment when due, the entire balance of the premium for #tail”
insurance coverage shall immediately be due and payable in full.
If the entire premium is not then paid in full, the “tail”
insurance coverage shall terminate.

§114-30-7. Penalty for Insurer’s Non-Compliance

Any professional malpractice insurer subject to the
provisions of this rule that fails to offer #Zzall” insurance to
an eligible insured, or that viclates in any way the provisions
of Article 20D, Chapter 33 of the West Virginia Code, shall ke
assessed a penalty by the Commissioner egual to the total amcunt
of premium due for the ~tail” insurance that the insurer is
required toc offer.

§114~-30-8. Separability

If any provision of this rule or the application thereof .
tc any person or circumstance is for any reason held to ke
invalid, the remainder of the rule and the application of such
provisions to other persons or circumstances shall not be
affected thereby.

Page 3




GASTON CAPERTON
GOVERMNOR

QFFICES OF THE LEGAL DIVISION
304} 348-0401
INSURANCE COMMISSIONER ’
HANLEY C. CLARK 2019 WASHINGTON STREET, EAST SACSIMILE
INSURANCE COMMISSIONER CHARLESTON, WEST VIRGINIA 25305 1304) 348-0412

July 9, 1991
HAND DELIVERED
Ms. Judy Cooper, Director
Administrative Law Division
Office of Secretary of State
State Capitol
Charlesten, WV 25305
Dear Ms. Cooper:

Fnclosed please find for filing fourteen (14) copies of the
following:

{1) ©Notice of an Emergency Rule;

(2z) Notice of a Comment Period on a Proposed Rule (only one
copy enclosed as regquired);

(2) Brief Summary;
(4) Legislative Rule-Making Review Committee Questionnaire;
(5) Fiscal Note;
(6) Consent to Proposed Rule;
(7) *#Tail” Malpractice Insurance Covering Certain

Medical and Allied Health Care Providers (Series 30).
Please contact me if further information is required.

Very truly yours,

Llnda Gay

Asgistant Attorney General
LG/iw
Enclosures

“We are an Equal Opportunity Employer™




KEN HECHLER
Secretary of State

MARY P. RATLIFF
Oeputy Secrelary of State

ROBERT E, WILKINSON

WILLIAM H. HARRINGTON

Chief of Stalf

JUDY COOPER
Director, Administrative Law

DONALD R. WILKES

Deputy Secrstary of State STATE OF “TEST -\7IRGII\:IA Lhracter, Corporations
CATHER\N; FRERQTTE SECRE‘TARY OF SITIXTE SHEREE COVHEN
Executive Assistant Speclal Assistant
Telephone: (3G4) 345-3000 _ - Charleston 25305 (Plus all the volunteer
Corporations: 342.8000 N - help wa can get)
FILED IN QFRICE
1] OF
THE_SPCRET OF STATE
July 9, 1991 THIS pate JJeotq 9, /G4,

ADMINISTRATIVE LAW Divis

NCTICE CQF EMERGENCY RULE DECISION RY THE SECRETARY QOF STATE
AGENCY: Insurance Commissioner

RULE: New Rule, Series 30, "Tail" Malpractice Insurance Covering

i

Certzin Medical and 2llied Health Care Providers

DATE RULE FILED AS AN EMERGENCY RULE: July 9, 1881

DECISION NO, 56-81

Following review under WV Code 2%9A-3-15a, it is the decision of the
Secretary of State that the above emergency rule be approved. A
copy Of the complete decision with reguired findings is availabkle
from this office.

A se

XKEN EECELER
Secretary of State




KEN MECHLER _
Secretary of State

WILLIAM H. HARRINGTON

Chief of Staff
MARY P. RATLIFF
Deputy Sacretary of State o ooPER
Directar, Administrative Law
ROBERT E. WILKINSON DONALD R. WILKES
Deputy Sacretary of Stat S I ! TN . :
ate ATE OF “TEST ‘T]RGL\TA Girecter, Cerparatians
CATHERINE FRERQTTE RE’]"Q Rﬁ* ST
Esecutive Assistant SEC OF ATE Sy JOREN
Special Assistant
Telephane: (304) 345.4000 - Charleston 25305 -
oot P00 K (Plus all the voiu_mteer
help we can get)
DECISION . EMERGENCY RULE DECISION

AGENCY:
RULE:

(ERD 56-91)

Insurance Commissioner _
New Rule, Series 30, "Tail" Malpractice Insurance Covering
Certain Medical apnd Allied Health Care Providers

FILED AS EMERGENCY RULE: July 9, 1991

par. 1
par. 2
par. 3
par. 4
par. 5

The Insurance Commissioner (Commissioner) has filed the above
new rule as an emergency rule.

West Virginia Code 29A-3~a reguires the Secretary of State to
review all emergency rules filed after March 8, 19886. This
review requires the Secretary of State to determine if the
agency filing such emergency rule: 1} has complied with the
procedures for adopting an emergency rule; 2} exceeded the
scope of its statutcory auvthority in promulgating the emergency
rule; or 3) can show that an emergency exists justifying the
promulgation of an emergency rule,

Following review, the Secretary of State shall issue =a
decision as to whether or not such an emergency rule should be
disapproved [{(2%A-3-a{a)].

(A) Procedural Ccnmpliance: _ WV Code 29A-3~15 permits an
agency to adopt, amend or repeal, without hearing, any
legislative rule by filing such rule, along with =a
statement of ~ the circumstances <constituting the
emergency, with the Secretary of State and forthwith with
the Legislative Rule-Making Review Committee (LRMRC).

If an agency has accomplished the above two required filings
with the appropriate supporting documents by the time the
emergency rule decision is issued or the expiration of +the
forty-two day review period, whichever is sooner, the
Secretary of State shall rule in favor of procedural
conpliance. - -




par.

par.

par.

par.

Par.

par.

par.,

i0

11

i2

The Commissioner flled this emergency rule with supporting
documents with the Secretary of State July 9, 1991 and with
the LRMRC July 8, 18981, '

It is the determinaticon of the Secretary of State that the
Commissioner has complied with the procedural requirements of
WV Code 8§29A-3-15 for adoption of an emergency rule.

(B) Statutory Authority -- WV Code §33-20D-4 reads:

{a) Pursuant to the provisiocns of §29A-1-1 et seqg. of this
code, the insurance commissiocner shall promulgate legislative
rules establishing procedures necessary to effectuate the
provisions of this article, The first set of rules shall be
promulgated as emergency rules within 45 dayvs of the effective
date of this article. o

It is the determination of the Secretary of State that the
Commissioner has not exceeded its statutory authority in
promulgating this emergency rule. '

(C) Emergency WV Code 29A-3-15(g) defines "emergency" as
follows:

(g} For the purposes of this section, an emergency exists
when the promulgation of a rule is necessary for the immediate
preservation of the public peace, health, safety or welfare or
is necessary to comply with a time limitaticn established by
this code or by a federal statute or regulation or to prevent
substantial harm to the public interest.

There are essentially three classes of emergency broadly
presented with the above provision: 1) immediate
preservation; 2) time limitation; and 3) substantial harm. An
agency need only document to the satisfaction of the Secretary
of SBtate that there exists a nexus between the proprosal and
the circumstances creating at least one of the above three
emergency categories,

The facts and circumstances as presented by the Commissioner
are as follows:

On March 8, 1991, the West Virginia Legislature passed H.B.
2789 which took effect June 7, 1991, creating a new §33-~20D of
the West Virginia Code. WV Code §33-20D-4(a) reguires the
Insurance Commissicner to promulgate the first set of rules
relating to "tail" malpractice insurance as emergency rules
within 45 days of the June 7, 1381 effective date of the
aforementioned new article,. The Commissioner is therefore
promulgating the instant rule on an emergency basis to meet
the time limit established by W. Va. Code §33-20D-4(a).




par.

par.

13

14

It is the determination of the Secretary of State that this
proposal qualifies under the definition of an emergency as
defined in §29A-3-15(g). . . "time limitation" (45 days (July
22} in law) ‘

This decision shall be cited as Emersgency Rule Decision 56-91
or ERD 56-91 and may be cited as precedent. This decision is
available from the Secretary of State and has been filed with
the Insurance Commissioner, the Attorney General and the
Legislative Rule Making Review Commission.

Tl Ak 2

KEN HECHLER
Secretary of State

Entered

FILED IN THE OFEICE OF
THE SECRETARY QF STATE

ris pats ety 9, 1797
ADWINISTRATIVE LAy Sy 150N




