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97 [Enr. H. B, 100

hundred ninety-two, relating to the insurance commis-
sioner (regulation of credit life insurance and credit
accident and sickness insurance), are authorized.

q) The legislative rules filed in the state register on
the eighteenth day of September, one thousand nine
hundred ninety-two, modified by the insurance commis-
sioner to meet the objections of the legislative rule-
making review commitiee and refiled in the state
register on the tenth day of December, one thousand
nine hundred ninety-two, relating to the insurance
commissioner {filing fees for purchasing groups and for
risk retention groups not chartered in this state), are
authorized.

EThe legislative rules filed in the state register on
the fourteenth day of Oectober, one thousand nine
hundred ninety-two, relating to the insurance commjs-
sioner (group coordination of benefits), are zuthorized
with the amendments set forth below:

“On page six, subsection 2.1.9., after the words ‘If a
person is covered by more than one employer group
minimum benefiis plan, the order of benefits defermi-
nation rules of this regulation decide the order in which
their benefits are determined in relation to each other’
by inserting a colon and the words ‘Frovided, That
under the provisions of West Virginia Code §5-16-12(a),
coverage iszued pursuant to the Public Employees
Insurance Act is secondary to an employer group
minimum benefits plan and any other applicable health
insurance coverage.'”
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{5) The legisiative rules filed in the state register on

the eighteenth day of September, one thousand nine

hundred ninety-two, modified by the insurance commis-

sioner to meet the cbjections of the legisiative rule-

making review committee and refiled in the state

register on the fifieenth day of January, one thousand

nine hundred ninety-three, relating to the insurance
commissioner {permanent regulations on medicare
supplement insurance), are authorized.

At} The legislative rules filed in the state register on
the eighieenth day of September, one thousand nine
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T OFFICE OF WEST VIRGINIA
TITLE 114 SECRETARY OF STATE
LEGISLATIVE RULE
INSURANCE COMMISSIONER
SERIES 28
GRCUP. COORDINATION OF BENEFITS
§lie-28-1. Ceneral.
1.1. Scoepe.
1.1.1. This regulation is applicable to every group

insurance contract which provides health care benefits and which is
issued on or atter the effective date of this regulation.

l1.1.2. Group insurance contracts which provide health
care renefits and which were issusd before the effective date of
this regulation shall be brought into compliance by the later of:

l1.1.2.2. The next anniversary date or renewal date
of the grcup contract; or - -

1.1.2.k. The expiration of any applicable
collectively bargained contract pursuant to which it was written.

1.2. Purpsse. -- The purpose of this regulation is to:

l1.2.1. Termit, but not reguire, plazns to Iinclude a
cocrdination of benefits {(COB) provision;

1.2.2. Establish an order in which plans pay their
claims; - : :

1.2.3. Provide the authority for the orderly transfer
of information needed to pay clains promptly;

1.2.4. Reduce duplication of benefits by permitting a
reduction ¢f the benefits paid by a plan when the plan, pursuant to
rules established by regulation, dces not have to pay its benefits
first; :

1.2.5. Reduce claims payment delays; and
1.2.6. Make all contracts that contain a COB provisicn
consistent with this regulation.
1.3 Authority. =-- W. Va. Code §§ 233-2-10, 33~25A-20,

33-16=3d, 33-25-6, and 33-25-11..
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1.4 Filing Date. =--
1.5 .Effective Date. --
§114~28-2. Definitions.

2.1. The follewing words and terms, when used in this
regulation, shall have the following meanings unless the context
clearly indicates otherwise:

2.1.1. Allowable Expenses,

2.1.1.,a. "Allecwable Expsnse’ means the necessary,
reasonakle and customary item of expense for health care when the
item of expense 1s covered at least in part under any of the plans
involved, except where a statute requires a <ifferent definition.

2.1.1.b. Notwithstanding <the above definition,
items of expense under coverages such as dentzl care, visicn care,
prescription drug or hearing aid programs may be excluded from the
definiticn of "Allowable Expense”. A plan which provides benefits
only for any such items of expense may 1imZIt 1ts definition of
Allowable Expenses to like items of expense.

2.1.1.c. When a plan provides benefits in the form
of service, the reascnable cash value of each service will be
considered as both an Allowable Expense and 2 benefit paid.

2.1.1.4d. The difference bhetween the cost of a2
private hospital room and the cost of a semi-private hospital room
is not considered an Allowable Expense undsr the above definitien
unless the patient’s stay in a private heospital room is medically
necessary in terms of generally accepted mediIcal practice.

2.1.1.e. When COB is restricted in 1ts use to
specific coverage in a centract {(for example, major medical or
dental), the definition of "aAllowable Expense" must include the
corresponding expenses or services to which CDB applies.

2.1.1.f. When benefits are reluced under a Primary
Plan because a covered perscn does ncot comply with the plan
provisions, the amount of such reduction will not be considered an
Allowable Expense. Examples of such provisicns are those related
o second surgical copinions, precertificatiosn of admissions or
services, and preferred provider arrangements.
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2.1.1.£.1, Oonly benefit reductions based
upen provisions similar in purpose to those described above and
which are contained in the Primary Flan may be excluded from
Allowable ExXpenses.

2.1.1.f.2. This prevision shall not be used
by a Secondary Plan to refuse to pay benefits because an HMO member
has elected to have health care services provided by a non-HMO
provider and the HMO, pursuant to its contract, is not obligated to
pay for providing those services.

2.1.2. Claim - A request that benefits of a plan be
provided or paid is a claim. The benefits claimed may ke In the
form of:

2.1.2.a. Services (including supplies);

2.1.2.b. Payment for all or a portion of the
expenses incurred;

2.1.3.¢. A combination of (1) and (2) above; or
2.1.3.d. 2n indemnification.

2.1.4. Claim Determination Period - This is the
period of time, which must not be less than twelve consecutive
months, over which Allowable Expenses are compared with total
benefits payable in the absence of COB, to determine whether
overinsurance eXists and how much each plan will pay or provide.

2.1.4.a. The Claim Determinaticn Periocd is usually
a calendar year, but a plan may use some other periecd of time that
fits the coverage of the group contract. A person may be covered
by a plan during a portion of a Claim Determinaticn Period if that
person’s coverage starts or ends during the Claim Determination
Period.

2.1.4.b. As each ¢laim is submitted, each plan is
to determine its liakility and pay or provide kenefits based upon
Allowable Expenses incurred to that peint in +the (Claim
Determination Period. That determination is subject to adjustment
as later Allowable Expenses are incurred in the same Claim
Determination Pericd.

2.1.35. Coordination of Benefits - This 1is a
provision establishing an order in which plans pay their claims.

Page 3




Insurance Commission
Legislative Rule
Title 114, Series 28

2.1.6. Hospital Indemnity Benefits - These are
benefits not related to expenses incurred. The term does not
include reimbursement-type benefits even if they are designed or
administered to give the insured the right to elect indemnity-type
benefits at the time of claim.

2.1.7. Plan means a form of coverage with which
coordination is allcwed. The definition of Plan in the group
contract must state the types of coverage which will be considered
in applying the COB provision of that contract. The right to
include a type of coverage 1is 1limited by the rest of this
definiticn.

2.1.7.2. The definition of ¥Plan" shown 1in the
Model COB Provision, attached to this rule as Appendix A, 1is an
example of what may ke used. 2any definition that satisfies this
subsection may be used.

2.1.7.b. This regulation uses the term "Plan'".

However, a group contract may, instéad, use "program" or some other
term. :

2.1.7.¢. Plan mav include:

2.1.7.c.1. Group insurance and group
subscriber contracts;

2.1.7.c.2. Uninsured arrangements of group
or group-type coverage;

2.1.7.c.3. Group or group-type coverage
through HMCs and other prepayment, group practice and individual
practice plans;

2.1.7.c.4. Group-~type contracts. Group-type
contracts are ceontracts which are not available to the general
public and can be o¢btained and wmaintained only because of
membership 1in or connecticn with a particular organization oxr
group. Group-type contracts answering this description may bke
included in the definition of "Plan'", at the cption of the insurer
or the service provider and the contract cliient, whether or not
uninsured arrangements or individual contract forms are used and
regardless of How the group-type coverage 1s designated (for
example, "franchise" or "blanket"). Individually underwritten and
issued guaranteed renewable policies would not be considered
"group—-type'" even though purchased through payroll deduction at a
premium savings tc the Iinsured since the insured would have the
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right to maintain or renew the policy independently of continued
empleoyment with the employer.

2.1.7.c.5. The zamount by which group or
group-type hespital indemnity benefits exceed $100 per day;

, 2.1.7.¢.6. The medical kenefits ccverage in
group, group~type and individual autcmcbile "no fault" and
traditional autombbile M"faulit" type contracts; and

2.1.7.c.7. Medicare cor other governmental
benefits, except as provided in 2.1.7.d.7. below. That part of the
definition of "Plan" may be limited to the hospital, medical and
surgical ©benefits of the governmental program.

2.1.7.4. Plan shall not include:

2.1.7.4-1. Individual or family insurance
contracts;

2.1.7.4.2. Individual or family subscriber
contracts;

2.1.7.8.3. Individual or family coverage

through Health Maintenance Organizations (¥HMOs);

2.1.7.4.4. Individual or family coverage
under other prepayment, group practice and individual practice
plans;

2.1.7.4.5. Group or group-type hospital
indemnity benefits of $100 per day or less;

2.1.7.4.86. Schocl accident-type coverages.
These contracts cover grammar, high school and college students for
accidents only, including athletic induries, either on a
twenty-four-hour basis or con a '"toc and from school!" basis; and

2.1.7.4.7. A State plan under Medicaid, and
shall not include a law or plan when, by law, its benefits are in
excess of those of any private insurance plan or other
non-governmental plan. ' ’

2.1.8. Primary Plan - 2 Primary Plan is a plan whose

benefits for a perscn’s hezalth care coverage must be determined
without taking the existence of any other plan into ceonsideration.
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A plan is a Primary Plan if either of the following conditions is
true: —

2.1.8.a. The plan either has no order of benefit
determination rules, cor it has rules which differ from those
permitted by this regulation. There may be more than one Primary
Plan; or

2.1.8.b. 2ll plans which ccver the person use the
order of benefit determination rules regquired by this regulatlon,
and under those rules the plan determines its benefits first.

2.1.9. Secondary Plan - A Secondary Plan is a plan
which is not a Primary Plan. If a person is covered by more than
ons Secondary Plan, the order of benefit determination rules of
this regulaticn decide the order in which their benefits are
determined in relation to each other. Any emplover croup minimum
benefits plan issued in accordance with West Virginia Code Chapter
33, Article 16C is a Secondary Plan if other applicable health
insurance coverage exists. TIf 2 perscn is covered bv more than one
emplover group nminimum benefits plan, the order of benefits
determination rules of this regulation decide the order in which
their benefits are determined in relation to each other. The
benefits of each Secondary Plan may take into consideration the
benefits of the Primary Plan or plans and the benefits of any other
plan which, under the rules of this regulatiocn, has its benefits
determined before those of that Secondary Plan.

2.1.10. This Plan - In a COB provision, this term
refers tc the part of the group contract providing the health care
benefits to which the COB provisicn applies and which may ke
reduced because of the benefits of other plans. 2any other part of
the group contract providing health care kbenefits is separate from
This Plan. A group contract may apply one COB provision to certain
of its benefits (such as dental benefits), coordinating conly with
like Dbenefits, and may apply other separate COB provisions to
coordinate other benefits.

§114-28-3. Model COB Contract Provision.

3.1. General. Appendix A contains a model CORBR provision for
use in group contracts. That use is subject to the provisions of
3.2 and 3.3 below and to the provisicns of Section 5.

3.2, Flexibility. A group contract’s COB provision does not
have to use the words and format shown at Appendix A. Changes may
e made to fit the language and style o©of the rest 2f the group
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contract or to reflect the difference among plans which provide
services, which pay benefits for expenses Iincurred, and which
indemnify. No other substantive changes are allowed.

3.3. Prohlbited Ccordirnation and Benefit Design.

3.3.1. ~ A group contract may not reduce benefits on the
basis that: :

3.3.1.a. Ancther plan exists;

3.3.1.b. A person is or coculd have been covered
under another plan, except with respect to Part B of Medicare; or

3.3.1.c. A person has elected zan option under
another plan providing a lower level cf bkenefits than another
opticn which could have been elected.

3.3.2. No contract may contain a provision that its
benefits are "excess" or "always secondary" to any plan as defined
in this regulation, except in accord with the rules permitted by
this regulation.

§114~-28-4. Rules for Coordination of Benefits.

4.1, The £follcwing rules shall apply when determining the
order of benefits. _

4.%.1. General. The gesneral crder of benefits is as
follows: - o -

4.1.1.a. The Primary Plan nmust pay or provide its
benefits as if the Secondary Plan or Plans did not exist. A Plan
that does not include a coordination of benefits provision may not
take the benefits of another Plan as defined in Sectieon 2 into
account when it determines its benefits. There is one exception:
a contract holder’s coverage that is designed to supplement a part
of a basic package of benefits may provide that the supplementary
coverage shall be excess to any other parts ¢f the plan provided by
the contract holder. ;

4.1.1.b. A Secondary Plan may take the benefits of
ancther plan inte account only when, under these rules, it is
secondary to that éther plan.

4.1.1.c. The benefits of the plan which covers the
person as an employee, menmber or subscriber (that is, other than as
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a dependent) are determined before those of the plan which covers
the person as a dependent.

4.1.2. Dependent Child/Parents Not Separated or
Divocrced. The rules for the order of benefits for a dependent
child when the parents are nof separated or divorced are as
follows: '

4.1.2.a. The benefits of the plan of the parent
whose birthday falls earlier in a year are determined before those
of the plan ¢f the parent whese birthday falls later in that year;

4.1.2.b. If both parents have the same birthday,
the benefits of the plan which covered the parent 1longer are
determined before those of the plan which covered the cother parent
for a shorter pericd of time;

4,1.2.c. The word "birthday" refers cnly to month
and day in a calendar year, Tict the year in which the person was
born;

4.1.2.d. A group contract which includes COB and
which is issued or renewed, or which has an anniversary date on or
after sixty days after the effective date of this regulation shall
include the substance of the provisions in 4.1.2.a, b, and c above.
Until those provisions become effective, the group contract may
instead contain wording such as:

"Except as stated in C below, the benefits of a plan which
covers a perscn as a dependent of a male are determined before
those of a plan which covers the person as a dependent of a
female."

4.1.2.e. If the other plan does not have the rule
described in 4.1.2.a, b, and c above, but instead has a rule based
upon the gender of the parent; and 1f, as a result, the plans doc
not agree on the order of benefits, the rule based upcon the gender
of the parent will determine the order of benefits.

4.1.3. Dependent Child/Separated or Divorced Parents.
If two or more plans cover a person as a dependent child of
divorced or separated parents, ‘benefits for the child are
determined in this order:

4,1.3.a. First, the plan of the parent with custody
cf the child;
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4,1.3.b. Then, the plan of the spouse of the parent
with the custody of the child; and

4.1.3.c. Finally, the plan of the parent not having
custody of the child.

4.1.2.d. If the specific terms of a ccurt decree
state that cne of the parents i1s responsible for the health care
expenses of the child, and the entity cobligated to pay or provide
the benefits of the plan of that parent has actual kKnowledge of
those terms, the benefits of that plan are determined first. The
plan of the other parent shall be the Secondary Flan. This
paragraph does not apply with respect to any Claim Determination
Period or Plan Year during which any benefits are actually paid or
provided before the entity has that actual knowledge.

4,.1.3.e. If the specific terms of the court decree
state that the parents shall share jeoint custody, without stating
that cne of the parents is respeonsible for the health care expenses
of the child, the plans covering the child shall follow the order
of benefit determination rules cutlined in Section 4.1.2, Dependent
Child/Parents Not Separated or Divorced.

4.1.4. Active/Inactive Employee. The benefits of a
plan which covers a person as an employee who is neither laild off
nor retired (or as that employes’s dependent) are determined before
those of a plan which covers that person as a laid off or retired
emplovee (or as that employee’s dependent). If the other plan dces
net have this rule; and if, as a result, the plans do not agree on
the order of benefits, this rule is ignored.

4.1.5. ~ Longer/Shorter Length of Coverage. If none of
the akove rules determines the crder of benefits, the benefits of
the plan which covered an employee, member or subscriber longer are
determined befcre those of the blan which ccvered that person for
the shorter term.

4.1.5.a. To determine the length of time a person
has been covered under a plan, two plans shall be treated as one if
the claimant was eligible under the second within twenty-four hours
after the first ended.
4.1.5.b. The start cf a new plan does not include:
4.,1.5.b.1. A change in the amcunt or scope
of a plan’s benefits;

Page ©




Insurance Commission
Legislative Rule
Title 114, Series 28

4.1.5.b.2. 24 change in the entity which
pays, provides or administers the plan’s benefits; or

4,1.5.b.3. 24 change from one type of plan
to another (such as, from a sirgle employer plan to that of a
multiple employer plan).

4.1.5.¢c. The claimant’s length of time covered
under a plan is measured from the claimant’s first date of coverage
under that plan. If that date is not readily available, the date
the claimant first became a member of the group shall be used as
the date from which to determine tTthe length of time the claimant’s
coverage under the present plan kas bszen in force.

§114-28-5. Procedure to be Follcwed by Secondary Plan.
£.1. Total Allowable Expenses shall be as follows:

5.1.1. When it is determined, pursuant tec Section 4,
that this Plan is a Secondary Plan, it may reduce its benefits so
that the total benefits pald or provided by all plans during a
Claim Determination Period are not more than one hundred percent
(100%) of the total amount actually charged by provider. The
amount by which the Secondary Plan’s benefits have been raduced
shall be used by the Secondary Plzn to pay Allowable Expenses, not
otherwise paid, which were incurrsad during the Claim Determination
Period by the person for whom the claim is made. As each claim is
submitted, the Secondary Plan dets=rmines its cobligation to pay for
Allowable Expenses based on all claims which were submitted up to
that point in time during the Clzim Determination Periced.

5.1.2. The bkenefits of the Secondary Plan will be
reduced when the sum of the benefits that would be payable for the
Allowable Expenses under the Seccndary Plan in the absence of this
COB provision and the bkenefits that would bhe payable for the
Allowable Expenses under the cther Plans, in the absence of
provisions with a purpose like that of this COB provision, whether
or not claim is made, exceeds the actual charges incurred in a
Claim Determination Pericd. In *that case, the benefits of the
Secondary Plan will be reduced so that they and the benefits
payvable under the other plans d¢ not total more than one hundred
percent (100%) of total charges to the insured.

5.1.2.a. VWhen the benefits of this Plan are reduced

as described above, each benefit is reduced in proportion. It is
then charged against any applicazle benefit limit of this Plan.
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5.1.2.b. Paragraph 5.1.2.a. above may be omitted if
the plan provides only one benefit, or may be altered to suit the
coverage provided.

§114-28-6, Miscellaneous Provisions.

6.1. Reasonabkle Cash Values of Services. A Secondary Plan
which provides benefits in the form of services may recover the
reasonable cash value of providing the services from the Primary
Plan, toc the extent that benefits for the services are covered by
the Prlmary Plan and have not already been paid or provided by the
Prlmary Plan. Nothing in this provisicn shall be interpreted to
reqgquire a plan to reimburse a covered person in cash for the value
of services provided by a plan which provides benefits in the form
of services.

6.2. Excess and Other Nonconfeorming Provisions shall be
determined as follows:

6.2.1. Scme plans have order of benefit determination
rules not consistent with this regulation which declare that the
rlan’s coverage is "excess" to all others, or "always secondary n
This cccurs because certain plans may not be subject to insurance
regulation, or because some group contracts have not vet been
brought into conformity.

6.2.2. A plan with order of benefit determination
rules which comply with this regulation (Complying Plan) may
coordinate its benefits with a plan which is "excess'" or '"always
secondary" or which uses order of benefit determinaticn rules which
are inconsistent with those <contained in this regulation
{(Noncomplying Plan} cn the fecllowing basis:

6.2.2.a. If the Complying Plan is the Primary Plan,
it shall pay or provide its benefits on a primary basis;

6.2.2.b. If the Complying Plan is the Secondary
Plan, it shall, nevertheless, pay or provide its benefits first,
but the amount cf the benefits pavable shall be determined as lf
the Complying Plan were the Secondary Plan. In such a situation,
such payment shall be the limit of the Ceomplying Plan’s liability;
and

6.2.2.c. If the Noncomplying Plan does not provide
the informaticn needed by the Complying Plan to determine its
benefits within a reasonable time after it is requested to do so,
the Complying Plan shall assume that the benefits of the
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Noncomplying Plan are identical to its own, and shall pay its
benefits accordingly. However, the Complying Plan =ust adjust any
payments it makes based on such assumption whenever information
becomes availakle as to the actual benefits of the Noncomplying

Plan.

§.2.3, If the Noncomplying Plan reducss its benefits
so that the emplovee, subkscriber, or member receives less in
benefits than he cor she would have received had the Cemplying Plan
paid or provided its benefits as the Secondary Plan and the
Noncomplying Plan paid or provided its benefits as the Primary
Plan, and governing State law allows the right of subrogation set
forth below, then the Complying Plan shall advance to or on behalf
of the employee, subscriber or member an amount egual to such
difference. . -

However, 1in ne event shall the Complying Plan advance nore
than the Complying Plan would have paid had it besen the Primary
Plan less any amount it previously paid. In consid=sraticon of such
advance, the Complying Plan shall be subrogated to all rights of
the employee, subscriber or member against the Nencomplying Plan.
Such advance by the Complying Plan shall also be without prejudice
to any claim it may have against the Neoncomplving Plan in the
absence of such subrogation.

§.3. Allowable Expense. 2 terh such as "usual and customary,"
"usual and prevalling," or '"reasonable and customary," may be
substituted for the term '"necessary, rezasonable =nd customary."
Terms such as "medical care" or "dental care" may be substituted
for '"health care" to describe the coverages to which the COB
provisions apply.

€.4. Subrocgaticn. The COB concept clearly differs from that
of subrogation. Provisions for one may be included in health care
benefits contracts without compelling the inclilusion or exclusion of
the octher.

§114-28-7. Model Coordination of Benefits Provisicns.

7.1. The attached 2ppendix 2 is offered as a model which
demonstrates acceptable provisions which can be adcoted in a plan.
This is a model only. Actual plan provisions may differ to suit
particularized needs so long A&s they other~ise meet the
requirements of these regulations.

§114-28-8. Severability.
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28.1. If any provision of this regulation or the application
therecf to any person or circumstance is for any reason held to be
invalid, the remainder of the regulation and the application of
such bprovision to other persons or circumstances shall not  be
affected thereby. '

APPENDIX A
MODEL COB PROVISICNS

COORDINATICN OF THE GROUP CONTRACT'’S BENEFITS WITH OTHER BENEFITS
I. APPLICAEILITY

a. This Coordination of Benefits ("COB") provision
applies toc This Plan when an employee or the emploves’s coverad
dependent has health care coverage under more than one Plan,
"Plan" and "This Plan" are defined belcow.

B. If this CCB provision applies, the order of benefit
determination rules should be locked at first. Those rules
determine whether the benefits of This Plan are determined before
or after those of another plan. The benefits of This Flan:

(1) 8&hall nct be rsduced when, under the order of
benefit determination rules, This Plan determines its benefits
before ancother plan; but

(2) May be reduced when, under the order of benefit
determination rules, another plan determines its benefits first.
The above reduction is described in Sectieon IV, "Effect on the
Benefits of This Plan."

IZ. DEFINITIONS

A, "Plan" 1s any of these which provides benefits or
services for, or becausse of, medical or dental care or treatment:

(1) Group insurance or group-type coverage, whether
insured or uninsured. This includes prepayment, group practice or
individual practice coverage. It also includes coverage other than
school accident-type coverage.

(2) Coverage under a governmental plan, or coverage

required or provided by law. This does not include a State plan
under Medicaid (Title XIX, Grants to States for Medical Assistance
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Programs, of the United States Social Security Act, as amended from
time to time).

B. "This Plan™ is the part of the group contract that
provides benefifts for health care expenses.

C. "Primary Plan/Seccndary ?Plan:" The corder of
benefit determinaticn rules state whether This Plan is a Primary
Plan cor Secondary Plan as to another plan covering the person.

When This Plan is a Primary Plan, its benefits are
determined bkefore those of the other plan and without considering
the other plan‘s benefits.

When This Plan 1s a Secondary Plan, its benefits are
determined after those of the cother plan and may be reduced because
of the other plan’s benefits.

When there are more than two plans covering the person,
This Plan may be a Primary Plan as to one or more other plans, and
may be a Secondary Plan as to a different plan or plans.

D, "Allowable Expense" means a necassary, reasconable
and customary item of expense for health care when the item of
expense is covered at least in part by one cr more plans covering
the person for whom the claim _is _made.

The difference between the cost of a private hospital
room and the cost cof a semi-private hospital roem is not considersd
an Allowable Expense under the above definition unless the
patient’s stay in a private hespital room is medically necessary
either in terms of generally accepted medical practice, or as
specifically defined in the plan.

When a plan provides beneflits in the form of services,
the reasconable cash value of each service rendered will be
considered both an Allowable Expense and a benefit paid.

When benefits are reduced under a Primary Plan because a
covered person does not comply with the plan provisions, the amount
of such reducticn will not be considered an Allowable Expense.
Examples of such provisions are those related to second surgical
cpinicons, precertification of admissions or services, and preferred
provider arrangements.

E. "Claim Determination Pericd" means a calendar vear.
However, 1t does not include any part of a year during which a
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person has no coverage under This Plan, or any part of a year
before. the date this COB provision or a similar provision takes

effect.
ITTI. ORDER QF BENEFIT DETEERMINATION RULES

a. General. When there is a basis for a claim under
This Plan and anocther plan, This Zlan is a Seccndary Plan which has
its benefits determined after those of the other plan, unless;

(1) The other plan has rules coordinating its
benefits with those of This Plan; and

{2y Beth those rules anéd This Plan’s rules, in
Subsection B below, reguire that This Plan’s benefits be determined
before these of The other plan.

B. Rules, This Plan determines its order of benefits
using the first of the following rules which applies:

(1) Non-Dependent/Dependent. The benefits cof the
plan which covers the person as an employee, member or subscriber
(that is, other than as a dependent) are determined before those of
the plan which ceovers the person as a dependent.

{2) Dependent <Child/Parents not Separated or
Divorced. Excepit as stated in Paragraph B{(3) below, when This Flan
and ancther plan cover the same child as a dependent of different
persons, called "parents:"

(a) The benefits of the plan of the parent
whose bkirthday falls earlier in a2 year are determined kefore those
of the plan of thes parent whose birthday falls later in that year;
but . , ’ :

(b} If both parents have the same birthday,
the benefits of the plan which covered one parent longer are
determined before those cf the plan which covered the other parent
for a shorter period of time.

However, if the other plan dces nct have the rule
described in (a) immediately above, but instead has a rule kased
upon the gender of the parent, and if, as a result, the plans do
not agree on the order of benefits, the rule in the other plan will
determine the order of benefits.

(3) Dependent Child/Separated or Divorced Parents.
If two or more plans cover a person as a dependent child of
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divorced or separated parents, benefits for +the child are
determined in this order:

(a) First, the plan of the parent with custody
of the child;

(b} Then, the plan of the spouse of the parent
with the custody of the child; and

(c) Finally, the plan of the parent net having
custedy of the child.

However, if the specific terms of a court decree
state that one of the parents is responsible for the health care
expenses of the child, and the entity cbligated to pay or provide
the benefits of the plan ¢f that parent has actual knowledge of
theose fTerms, the bkbenefits ¢f that plan are determined first. The
plan of the other parent shall be the Secondary Plan. This
paragraph does not apply with respect to any Claim Determination
Period or Plan Year during which any bkenefits are actually paid or
provided before the entity has that actual Xnowledge.

(4) Joint Custody. If the specific terms cf a
court decree state that the parents snall share jeint custody,
witheut stating that one o©f the parents is responSLble for the
health care expenses of the child, the plans ceovering the child
shall follcw the crder of benefit determination rules cutlined in
Paragraph III B{z2}.

(5) Active/Inactive Employee. The benefits of a
plan which covers a person as an emplovee who 1s neither laid off
nor retired (or as that emplovee’s dependent) are determined before
those of a plan which covers that person as a laid off or retired
employee (or as that employee’s dependent). If the other plan does
not have this rule, and if, as a result, the plans do not agree on
the ¢rder of benefits, thlS Rule (5) is ignored.

(8) Longer/Sheorter Length cf Coverage. If none of
the above rules determines the order cof the benefits, the benefits
of the plan which covered an employee, member or subscriber longer
are determined before those cof the Plan which covered that person
for the shorter term.

IV. EFFECT ON THE BENEFITS OF THIS PLAN

A, — When This Section Applies. This Section IV applies
whern, in accordance with Secticn III "Order of Benefit
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Determination Rules," This Plan is a Secondary Plan as to one or
more other plans. In that event the benefits of This Plan may be
reduced under this section. Such other plan or plans arereferred
to as "the cther plans' in B ilmmediately bkelow.

B. Reduction in This Plan’s Benefits. The benefits of
This Plan will be raduced when the sum of:

(1L} The benefits that would be payable for the
Allowable Expense unde¥ This Plan in the absence of this COB
provision; and

{2) The benefits that would be pavable for the
Allowable Expenses under the cther plans, in the absence of
provisions with a purpose like that of this COB provisiocn, whether
or not claim is made; exceed one hundred percent (100%) of the
actual charges by providers to the insured in a Clain Determination
Period. In that case, the benefits of This Plan will ke reduced so
that they and the kenefits payable under the c¢ther plans do not
total more than those actual charges.

When the benefits of This Plan are reduced as described
above, each benefit is reduced in proportion. It is then charged
against any applicable benefit limit of This Plan.

V., RIGHT TO REZCEIVE AND RELEASE NEEDED INFORMATION

Certain facits are needed tc arply these (0B rules.
[Insurer] has the right to decide which facts it needs. It may get
needed facts from or give them to any other organization or person
to the extent reascnably necessary to apply these rules. To the
extent permissikle under existing law and to the extent reasonably
required [insurer] need not tell, ¢r get the consent of, any person
to do this. Each person claiming bensefits under This Plan must
give [insurer] any facts it reasgnakly needs to pay the claim.

VI. FACILITY OF PAYMENT

A payment made under another plan may include an amount
which should have been paid under This Plan. If it does, [insurer]
may pay that amount te the organization which made that payment.
That amount will then be treated as though it were a benefit paid
under This Plan. [Insurer] will not have to pay that amount again.
The term "payment made" includes preoviding benefits in the form cf
services, in which case "payment made" means reascnable cash value
of the benefits provided in the form of services.
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VII. RIGHT OF RECCVERY
If the amount of the payments made by [insurer] is more

than it should have paid under this COB provisicn, it may recover
the excess from cne or more of:

A. The persons it has paid or for whom it has paid;
B. Insurance conmpanies; or
cC. Other crganizations.

The "ameount of the pavments made" includes the reascnable
cash value of any benefits provided in the form of services.
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AGENCY: Insurance Commission

FROM: JUDY COOPER,

DATE: July 26, 1993

DIRECTOR, ADMINISTRATIVE LAW DIVISION

THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED INTO OUR

COMPUTER SYSTEM.

PLEASE REVIEW, PROOF AND RETURN IT WITH ANY

CORRECTIONS. IF¥ THERE ARE NOC CORRECTIONS, PLEASE SIGN THIS MEMO
AND RETURN IT TC THIS OFFICE. YQOU WILL BE SENT A FINAL VERSION OF

THEE RULE FOR YCUR RECORDS. 2
PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WIEﬁIN "BEN
(10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. ACALL iF
YOU HAVE ANY QUESTIONS.

SERIES: 28 TITLE:

SIGNED:

THE ATTACHED RULE HAS BEEN REVIEWED AND IS CCRRECT.

3 &

m‘ﬂ

G112

:-"; ™3

(= 2oy <

114 Insurance Commission — -
=3 =

mx o

= Laret
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THE ATTACEED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING. THE

CORRECTI S HAVE BE RKED.
SIGNED:
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NOTE : i¥ YOU ARE NOT THE PERSON WHO HANDLES THIS RULE, FLEASE

FORWARD TO THE CORRECT PERSON.
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SENATE BILL NO. _218
(By Senator Manchin)

3 [Introduced March 1, 1993; referred to the
F Committee on Banking and Ingurance; and then
to the Committee on the Judiciary,

fad

A BILL to amend and reenact section two, article seven, chapter
sixty-four of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to authorizing the
insurance commissioner to promulgate legislative rules
relating to the group coordination of benefits.

Be it enacted by the Legislature of West Virginia:

That section two, article seven, chapter sixty-four of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted, to read as follows:

ARTICLE 7. AUTHORIZATION FCR DEPARTMENT COF TAX AND REVENUE TO
PROMULGATE LEGISLATIVE RULES.

§64-7-2., Agemey—eof—insuranee Insurance commissioner.

‘(a) The legislative rules filed in the state register on the

eighteenth day o©f October, one tﬁousand nine hundred
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eighty-three, relating-to-the insurance commissioner (excess line
breokers), are authorized.

(b} The legislative rules filed in the state register on the
eighteenth day of August, one. thousand nine hundred eighty-six,
modified by the insurance commissioner to-meet the objections of
the legislative rule-making review committee and refiled in the
state register_on the twelfth day of _December, one thousand nine

hundred e&ighty-six, relating to the insurance .commissioner

(examiners' compensation, gqualification and classification), are
authorized.

(c) The.legislative rules filed in the state register_on the
itwentieth 'day o©f -February, one thousand nine hundred

elighty-seven, relating to the insurance_commiésioner {(West
Virginia essential property insurance association), are
authorized. : L

(d) The legislative rules filed in the .state register_on .the
twenty-ninth day of May, one thousand nine hundred eighty-seven,
relating ~to the insurance conmmissioner (medical malpractice
annual reporting requirements), are authorized.

(e) The._legislative rules filed in the state register on the
thirty-first-day of_July, one thousand nine hundred eighty-seven,
modified. by the insurance commissioner totmeet:the objections of
the legislative rile-making -review committee-and refiled in the
state register on the seventh day of November, -one thousand nine

hundred eighty-seven, relating to -the insurance commissioner
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(medical malpractice loss experience and loss expense reporting
requirements), are authorized.

(£) The legislative rules filed in the state register on the
thirtieth day of November, one thousand nine hundred
eighty-eight, modified by the insurance commissioner to meet the
objections of the legislative rule-making review committee =and
refiled 1in the state register on the twenty-first day of
February, one thousand nine hundred eighty-nine, relating to the
insurance commissioner (transitional reguirements Zfor the
conversion of Medicare supplement insurance benefits and premiums
to cenform to Medicare program revisicons), are authorized.

(g) The legislative rules filed in the state register on the
twenty-sixth day of May, one theusand nine hundred eighty-nine,
modified by the insurance commissicner to meet the objections of
the legislative rule-making review committee and refiled in the
state register on the twenty-eighth day of Séptember, one
thousand nine hundred eighty-nine, relating to the insurance
commissioner (insurance adjusters), are authorized.

(h) The legislative rules filed in the state register on the
second day of February, one thousand nine hundredé ninety,
modified by the insurance commissioner to meet the objections of
the legislative rule-making review committee and refiled in the
state register on the twenty-ninth day of May, one thousand nine
hundred ninety, relating to the insurance commissioner (accident

and sickness rate filing), are authorized.
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(1) The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the insurance commissioner to meet the objections of the
legislative rule-making revie# conmittee and refiled in the state
register on the ninth aay_sf,October, one thousand nine hundred
ninety, relating to the insurance commissioner (group
coordination of benefiﬁs}, are authorized.

{J) The legislative rﬁies.filed in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the insurance commissioner to meet the objections of the
legislative ru1e~m§ki%§.r%fiéwfcommittee and refiled in the state
register on the sevéﬂféenéh &éy of January, one thousand nine
hundred ninety-one, relating to the insurance commissioner (AIDS
regulations), are authorized.

(k) The legislative rules filed in the state register on the
third day of December, one thousand nine hundred ninety, relating
to the insurance commissioner (health insurance benefits for
temporomandibular and craniomandibular disorders), are
authorized.

{1} The legislative ru}e; filed in the state register on the
twelfth day of August, one thousand nine hundred ninety-one,
modified by the insurance commissioner to meet the objections of
the legislative rule-making review committee and refiled in the
state register on the thirteenth day of January, one thousand

nine hundred ninety—fﬁd;”?él&t@ng to the insurance commissioner
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(guaranteed loss ratios as applied to individual sickness and
accident insurance policies), are authorized.

(m) The legislative rules filed in the state register on the
ninth day of  August, one thousand nine hundred ninety-one,
modified by the insurance commissioner to meet the cbjecticns cf
the legislative rule-making review committee and refiled in the
state register on the thirteenth day of January, one thousand
nine hundred ninety-two, relating to the insurance commissioner
(examiners' compensation, qualifications and classificaticn), are
authorized.

(n) The legislative rules filed in the state register con the
seventeenth day of July, one thousand nine hundred ninety-one,
modified by the insurance commissioner to meet the objections of

the legislative rule-making review committee and refiled in <he

state register on the thirteenth day of January, one thousand
nine hundred ninety-two, relating to the insurance commissicner
{permanent regulations on Medicare supplement insurance), are
authorized.

(¢) The legislative rules filed in the state register on the
twelfth day of August, one thousand nine hundred ninety-cne,
medified by the insurance commissicner to meet the objecticns of
the legislétive,rule-making review committee and refiled in the
state register on the thirteenth day of January, one thousand

nine hundred ninety-two, relating to the insurance commissioner
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("tail" malpractice insurance covering certain medical and allied

health care providers), arsz authorized.

relating to the jinsurance commissioner (group coordination of

benefits), are authorized,

NCTE: The purpose of this bill is to authorize the Insurance
Commissioner to promulgate legislative rules relating to the
group coordinaticn of benefits.

- Strike-throughs indicate language that would be stricken from
the present law, and underscoring indicates mnew language that
would ke added,. - -
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HB 100 authorizing, Title 114, Series 28, Group Coordination of Benefits, passed the
Legisiature on May 26, 1993. It is now awaiting the Governor’s signature.

You have sixty (60) days after the Governor signs HB 100, to final file the legislative rule with
the Secretary of State’s office. To final file your legislative rule, fill in the blanks on the enclosed form
#6, the "Final Filing” form and file the form with our office. Authorization for your legislative rule is
cited in HB 100 section 64-7-2(r). The agency may set the effective date of the legislative rule up to
ninety (90) days from the date the legislative rule is final filed with the Secretary of State’s office.
Please have an authorized signature on the bottom line.

#2IMPORTANT: IF YOUR AGENCY HAS COMPLETED THE LEGISLATIVE RULE ON
A COMPUTER SYSTEM THAT USES A 3 1/2" OR 5 1/4" DISK, PLEASE SUBMIT A
CLEAN COPY, WITH ALL UNDERLINING AND STRIKE-THROUGHS TAKEN OUT,
TO OUR OFFICE WHEN FINAL FILING THE RULE. STATE ON THE DISK THE FORMAT
THE RULE IS IN AND THE TITLE IT IS FILED UNDER. THIS WILL MAKE IT QUICKER
FOR US TO ENTER YOQUR RULES ON THE LEGISLATIVE DATA BASE. REMEMBER
THE TEXT OF THE COMPUTER FILED RULE MUST BE IDENTICAL - WORD FOR
WORD, COMMA FOR COMMA, WITH ALL UNDERLINING AND STRIKE-THROUGHS
TAKEN OUT, AS THE HARD COPY AUTHORIZED BY THE LEGISLATURE. '

After the final rule is entered into the legislative data base, the rule will be sent to the agency
for review and proofing. Following confirmation or corrections, as the case may be, the Secretary of
State shall submit to the agency a final version of the rule for their records.

If you have any questions or need any assistance, please do not hesitate to call our office.

Thank You
Administrative Law Division




