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NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE
. - AND
FILING WITH THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

AGENCY: Tnsuraiice Camilssioner ’ o TITLE NUMRBER: i14
West Virginia Code §§ 23-2-1C, 33-23A-20, 33-16-34,
33-25-6 and 33-23-11

CITE AUTHORITY
AMENDMENT TO AN EXISTING RULE:  YES_ XX NO

IF YES, SERIES NUMBER CF RULE BEING AMENDED: Serdies 28

TITLE OF RUJLE 3EING AMENDED: _Grous Cooxrdination of Benefits

IF NO, SERES NUMRBER OF NEW RULE BEING PROFOSED:

TITIE OF RULE BEDNG PROPOSED:

THE ARBQOVE PROPOSED LEGISLATIVE RULE HAVING GCNE TO A PUBLIC HEARING CR A PUBLIC
COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITIEE FOR

danley C./ Clark
Insuranceg Commissioner
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Ms. Judy Cooper, Director
Administrative Law Division
Office of Secretary of State
State Capitol
Charleston, WV 25305

Dear Ms. Ccoper:

HANLEY C. CLARK

Insurance Commissioner
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Enclosed please find for filing: the "Notice of Agency
Approval of a Proposed Rule and Filing with the Legislative Rule-
Making Review Committee;" the "Description of Rule;" the
"Legislative Rule-Making Review Committee Questionnaire;" a copy
of the agency-approved rule entitled "Group Coordination of
Benefits" for Series 28, Title 114; and a copy of the Insurance
Comnissioner’s existing group coordination of benefits rule,
which is to be amended by the afcrementioned agency-approved

rule.

Very truly yours,
Linda Gay
Associate Counsel
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TO: . . LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: OFFICE OF THE INSURANCZ COMMISSIONER

DATE: QCTOBER 14, 13992

LECISLATIVE RULE TITLE: Group _Zoordination of Benefifs
{Title 114, Series 28) '

i. Authorizing statute(s) citzation West Virginia Code

§§ 33-2-10, 33-252-20. 33-16-3d, 33-25-6 and

33-25-11
2. a. Date filed in $tate Rsgister with Notice of Hearing:

September 8, 1852

b. What other notice, including advertising, did vou give of
the hearing?

None

c. Date of hearingfis): Tz2 public comment period ended

on Octoker 9, 1882 at%T £:30 wp.m.

d. Attach list of persons who appeared at hearing, comments
received, amendments, resasons Iory amendments.

Attached No comments recelved XX

e. Date vyou filed in St=te Register the agency approved
proposed Leglisliative Zule following public hearing: (be
exact)

October 14, 1992

t. Name and phone numker of agency perscen tce contact for
additional information: :

Linda Gav

Associate Counsel =

(204) 558-0401




If the statute under which vou promulgated the submitted rules
regquires certain findings and determinations to be made as a
condition precedent to thelr promulgation:

=3

Give the date upon which vou filed in the State Register
a notice of the time and place cf a hearing for the
taking of evidence and a general description of the
issues to be decided.

Not arplicable

Date of hearing: Not awmplicable

On what date did you file in the State Register the
findings and determinations reguired together with the
reasons therefor?

Not applicable

Attach findings and determinations and reasons:

attached Not anplicable




STATE OF WEST VIRGINIA Legal Divisios
Offices of the Insurance Commissioner

GASTON CAPERTON HANLEY C, CLAREK
GovErhor . Insurance Commissicoer
TO: " LEGISLATIVE RULE-MAXING REVIEW COMMITTEE
FROM: OFFICE ©F THE INSURANCZ COMMISSIONER
DATE: CCTCBER 14, 12992

LEGISLATIVE RULE TITLE: Greoup Coordinaticon of Benefits
{Title 114, Series 28)

DESCRIPTION OF RULE

Tnis agesncy-approved amended rule allows insurers that offer
health care coverage To set up kenefit plans so that when an
insured or other covered person is covered by more than cone
insurer and fllss a2 clainm for bhenefits under two {(2) or mcre Lo
health insurance policies, provisicns set forth in the benefit
plans will determine which insurer must pay and when. This rule
establishes which insurance 1s considered the primary coverage
and which is the secondary coverage. The azmendment now being
proposad to the rule specifies. that an employer group ninimun
benefits healith insurance peolicy issued in accordance with West
Virginia Code Chapter 32, Articlie 16C shall always b2 secondary
to any coverage provided under other applicable health insurance
policies. -

2019 WASHINGTON STREET, EAST ¢ CHARLESTON, WEST VIRGINIA 23305
Telephone (304) 348-0401 ® Facsirnile (304) 3480412
“We are an Equal Oppertunity Employer™
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TITLE 114
LEGISLATIVE RULE
INSURANCE COMMISSIONER

SERIES 28 :
GROUP COORDINATION OF BENEFITS

§114-28-1. General.
1.1. Scope.

1.1.1. This regulation is applicable to
every group Insurance contract which provides
health care benefits and which is issued on or
after the effective date of this regulation,

1.1.2. Group insurance contracts which
provide health care benefits and which were
issued before the effective date of this regulation
shall be brought into compliance by the later of:

1.1.2.a. The next anniversary date
or renewal date of the group contract; or

1.1.2b. The expiration of any
applicable collectively bargzined contract
pursuant to which it was written.

1.2, Purpose. - The purpose of this
regulation is za:

1.2.1. Permit, but not require, plans to
include a coordination of benefits {(COB)
provision; :

1.2.2. Establish an order ir which plans
pay their claims;

1.2.3. Provide the zuthority for the
orderly transfer of information needed o pzy
claims promptly;

1.2.4. Reduce duplication of benefits by
permitiing a reduction of the benefits paid by a
plan when the plan, pursuant to rules
established by this regulation, dees not have 1o
pay its benefizs first;

1.2.5. Reduce claims payment delavs;
and -

1.2.6. Make all contracts that contain a
COB provision consistent with this regulation.

1.3 Authority, -- W. Va. Code §§33-2-10,
33-25A-20, 33-16-3d, 33-25-8, and 33-25-11.

1.4 Filing Date. — May 31, 1991,
1.5 Effective Date. -- August 1, 1991,
$114-28-2. Definitions.

2.1. The following words and terms, when
used in this regulation, shall have the following
meanings unless the context clearly indicates
otherwise:

2.1.1. Allowable Expenses

2.1.1.a. "Allowable Expense"” means
the necessary, reasonable and customary item of
expense for health care when the item of
expense i3 covered at least in part under any of
the plans involved, except where a statute
requires a different definition.

2.1.1.b. Notwithstanding the above
definition, items of expense under coverages
such as dental care, vision care, prescription
drug or hearing aid programs may be excluded
from the definition of "Allowable Expense". A
plan which provides benefits only for any such
items of expense may limit its definition of
Allowable Expenses to like items of expense.

2.1.1.c. When a2 plan provides
benefits in the form of service, the reasonable
cash value of each service will be considered as
both an Allowable Expense and a benefit paid.

2.1.1.d. The difference between the
cost of a private hospital room and the cost of a
semi-private hospital room is not considered an
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Allowable Expense under the above definition
unless the patient's stay in a private hospital
room is medicaily necessazry in terms of
generally accepted medical practice.

2.1.1.e. When COB is restricted in
its use to specific coverage in a contract (for
example, major medical or dental), the
definition of "Allowable Expense” must include
the corresponding expenses or services to which
COB applies.

2.1.1.f When benefits are reduced
under a Primary Plan because a covered person
does not comply with the plan provisions, the
amount of such reduction will not be considered
an Allowable Expense. Examples of such
provisions are those related to second surgical
opinions, precertification of admissions or
services, and preferred provider arrangements.

2.1.1.11. Only  benefit
reductions based upon provisions similar in
purpose to those described above and which are
contained in the Primary Plan may be excluded
from Allowable Expenses.

2.1.1.£2. This provision shall
not be used by a Secondary Plan to refuse to pay
benefits because an HMO member has elected to
have health care services provided by a
non-HMO provider and the HMOQ, pursuant to
its contract, is not obligated to pay for providing
those services. }

2.1.2. Claim - A request that benefits of

a plan be provided or paid is a claim. The
benefits claimed may be in the form of:

2.1.2a. Services  (including

supplies);

2.1.2.b. Payment for all or a portion
of the expenses incurred; '

2.1.3.c. A combination of (1) and (2)
above; or

2.1.3.d. Anindemnification.

2.1.4. - Claim Determination Period -
This is the period of time, which must not be less
than i{welve consecutive montns, over which
Allowable Expenses are compared with total
benefits payable in the absence of COB, to
datermine whether overinsurance exists and
how much each plan will pay or provide.

2.1.4.a. The Claim Determination
Period is usually a calendar year, but a plan
may use some other period of time that fits the
coverage of the group contract. A person may be
covered by a plan during a portion of 2 Claim
Determination Period if that person's coverage
starts or ends during the Claim Determination
Period.

2.1.4.b. As each claim is submitted,
each plan is to determine its liability and pay or
provide benefits based upon Allowable Expenses
incurred to that point in the Claim
Determinaticn Period. That determination is
subject to adjustment as later Allowable
Expenses are incurred in the same Claim
Determination Period.

2.1.5. Coordination of Benefits - This is
a provision establishing an order in which plans
pay their claims.

2.1.6. Hospital Indemnity Benefits -
These are benefits not related to expenses
inecurred. The term does not include
reimbursement-type benefits even iIf they are
designed or administered to give the insured the
right to elect indemnity-type benefits at the time
of claim.

2.1.7. Plan - Plan means a form of
coverage with which coordination is zilowed,
The definition of Plan in the group contract must
state the types of coverage which will be
considered in applying the COB provision of that
contract. The right to include a type of coverage
is limnited by the rest of this definition.

2,1.7.a. The definition of "Plan"
shown in the Model COB Provision, attached to
this rule as Appendix A, is an example of what
may be used. Any definition that satisfies this
subsection may be usad.
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2.1.7b. This regulation uses the
rerm "Plan”. However, 2 group contract may,
instead, use "program" or some other term.

2.1.7.c. Plan may include:

2.1.7.¢c.1. Group insurance and
group subscriber contracts:

2.1.7.¢.2. Uninsured
arrangements of group or group-type coverage;

2.1.7.¢.3. Group or group-type
coverage through HMOs and other prepayment,
group practice and individual practice plans;

2.1.7.c.4. Group-iype contracts.
Group-type contracts are contracts which are
not available to the general public and can be
obtained and rmaintained only because of
membership in or connection with a particular
organization or group. Group-type contracts
answering this description may be included in
the definition of "Plan”, at the option of the
insurer or the service provider and the contract
client, whether or not uninsured arrangements
or individual contract forms are used and
regardless of how the group-type coverage is
designated (for example, 'franchise" or
"blankez"). Individually underwritten and
issued guaranteed renewabls policies would not
be considered “group-iype" even though
purchased through payroll deduction at a
premium savings to the insured since the
insured would have the right to maintain or
renew the policy independently of continued
employment with the employer,

2,1.7.¢.5, The amount by which
group or group-type hospital indemnity benefits
exceed $100 per day;

2.1.7.c.6. The medical beneiits
coverage in group, group-iype and individual
automebile "no fault” and traditional
automobile "fault” type contracts; and

2.1.7.c7. Medicare or other
governmental benefits, except as provided in
2.1.7.d.7. below. That part of the definition
of"Plan”™ may be limited to the hospital, medical

znd surgical bpenefits of the governmental
program.

2.1.7.d. Planshall not include;

2.1.7.d.1. Individual or farmily
insurance contracts;

2.1.7.d.2. Individual or family
subsecriber contracts;

2.1.7.d.3. Individual or family
coverage  through  Heaith  Maintenzance
Organizations {HMOs),

2.1.7.d.4. Individual cr family

_coverage under other prepayment, group

practice and individual praetice plans;

2.1.7.d.5. Group or group-type
hospital indemnity benefits of $100 per day or
less;

2.1.7.d.6. S8chool accident-type
coverages. These coniracts cover grampmar,
high school and college students for accidents
only, Including athleti¢ injuries, either on a
twenty-four-hour basis or on a "to and from
school” basis; and

2.1.7.6.7. A State plan under
Medicaid, and shall not include a law or plan
when, by law, its beneflts are in excess of those
of any private insurance plan or other
non-governmental plan.

2.1.8. Primary Plan - A Primary Planis
2 plan whose benefits for a person's health care
coverage must be determined without taking the
existence of any other plan into consideration. A
plan is a Primary Plan if either of the following
conditions is true:

2.1.8.a. The plan either has noorder
of benefit determination rules, or it has rules
which differ {rom these permitted by this
regulation. There may be more than one
Primary Plan;or

2.1.8b. All plans which cover the

person use the order of benefit determination
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rules required by this regulation, and under
those rules the plan determines its benefits first.

2.1.9.. . Secondary Plan - A Secondary
Plan is a plan which is not a Primary Plan. Ifa
person is covered by more then one Secondary
Plan, the order of benefit determination rules of
this regulation decide the order in which their
benefits are determined in relation to esch
other. The benefits of each Secondary Plan may
take into consideration the benefits of the
Primary Plan or plans and the benefits of any
other plan which, under the rules of this
regulation, has its benefits determined before
those of that Secondary Plan.

2.1.10. This Plan - In a COB provision,
this term refers to the part of the group contract
providing the health care benefits to wkich the
COB provision applies and which may be
reduced because of the benefits of other plans.
Any other part of the group contract providing
health care benefits is separate from This Plan.
A group contract may apply one COB provision
to certain of its benefits (such as dental
benefits), coordinating only with like benefits,
and may apply other separate COB provisions to
coordinate other benefits.

§114-28-3. Model COB Contract Provision.

3.1. General. Appendix A contains a model
COB provision for use in group contracts. That
use is subject to the provisions of 3.2 and 3.3
below znd to the provisions of Section 5.

3.2. Flexibility. A group contract's COB
provision does not have to use the words and
format shown at Appendix A. Changes may be
made to fit the language and style of the rest of
the group contract or to reflect the difference
among plans which provide services, which pay
benefits for expenses incurred, and which

indemnify, No other substantive changes are
allowed. . N —

3.3. Prohibited Coordination and Benefit
Design. - :

3.3.1. A group contract may not reduce
benefits on the basis that:

e

3.3.1.a. Another plan exists;

3.3.1.b. A person is or could have
been coversd umder znother plan, except with
respect to Part B of Medicare; or

3.3.1.c. A person has elected an
opdon under another plan providing a lower
level of benefits than another option which could
have been elected.

3.3.2. No contract may contain a
provision that its benefits are "exeess" or
"always secondary" to any plan as defined in
this regulation, except in accord with the rules
permitted by this regulation.

§114-28-4 Rules for Coordination of Benefits.

4.1, The following rules shall apply when
determining the order of benefits.

4.1.1. Generzal.
benefits is as follows:

The general order of

4,1.1.a. The Primary Plan must pay
or provide its benefits as if the Secondary Plan
or Plans did not exist. A Plan that does not
inzlude a coordination of benefits provision may
not take the benefits of another Plan as defined
in Section 2 into account when it determines its
benefits, There is one exception: a contract
holder's coverage that is designed to supplement
a part of a basic package of benefits may provide
that the supplementary coverage shall be excess
to any other parts of the plan provided by the
contract holder.

4.1.1.b. A Secondary Plan may take
the benefits of another plan into account only
when, under these rules, it is secondary to that
other plan,

4.1.1.c. The benefits of the plan
which covers the person as an employee,
member or subseriber (that is, other than as &
dependent) are determined before those of the
plan which covers the person as a dependent.

4.1.2. Dependent Child/Parents Nect
Separated or Divorced. The rules for the order of
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benefits for a dependent child when the parents
are not separated or divorced are as follows:

4.1.2.a. The benefits of the plan of
the parent whose birthday falis eariier in a year
are determined before those of the plan of the
parent whose birthday falls later in that vear,

41.2b, If both parents nave the
same birthday, the benefits of the plan which
covered the parent longer are determined before
those of the plan which covered the other parent
for a shorter period of time;

4.1.2.c. The word "birthday" refers
only to menth and day in a calendar year, not the
vear in which the person was born; -

4.12d. A group contract which
includes COB and which is issued or renewed, or
which has an anniversary date on or after sixty
days after the effective date of this regulation
shall include the substance of the provisions in
41.2.a, b, and ¢ above. Until those provisions
become effective, the group confract may
instead contain wording such as:

"Except as stated in C below, the benefits of
a plan which covers a person as a dependentofa
male are determined before those of a plan
which covers the person as a dependent of a

female." ) -

4.1.2.e. If the other plan does not
have the rule described in 4.1.2.a, b, and ¢ above,
but instead has a rule based upon the gender of
the parent; and if, as a result, the plans do not
agree on the order of beneflts, the rule based
upon the gender of the parent will determine the
order of benefits,

4.1.3. Dependent Chiid/Separated or
Divorced Parents. If two or more plans cover a
person as a dependent child of diverced or
separated parents, benefits for the child are
determined in this order:

4.1.3.a. First, the plan of the parent
with custedy of the child;

&

4.1,3.b, Then, the plan of the spouse
of zhe parent with the custody of the ¢kild; and

4.1.3.c. Finally. the plan of the
parent not having custody of the child.

4.1.3.d. If the specific terms of a
co=rt decree state that one of the sarents is
responsible for the health care expernses of the
child, and the entity obligated to pay sr provide
the penefits of the plan of that parent zas actual
knowledge of those terms, the benefizs of that
plan are determined first. The plan of the other
parent shall be the Secondary Plan. This
paragraph does not apply with respect to any
Clzim Determination Period or Pilan Year
during which any benefits are actualiy paid or
provided before the entity has that actual
knowledge.

4.1.3.e. If the specific terms of the
court decree state that the parents shall share
joinmt custody, without stating that come of the
perents is responsible for the hezlth care
expenses of the child, the plans covering the
c¢hild  shall follow the order of benefit
dezarmination rules outlined in Sectfon 4.1.2,
Dependent Child/Parents Not Separated or
Divorced.

11,4, Active/Inactive Emplovze. The
bezefits of a plan which covers a person as an
employee who is neither laid off nor r=tired (or
as that employee's dependent) are dezermined
before those of a plan which covers that person
as 2 laid off or retired employee {or as that
employee’s dependent), If the other olan does
not have this rule; and if, as a result, the plans
do nmot agree on the order of benefits, t2is rule is
ignored.

4.1.5. Longer/Shorter Lemgth of
Coverage, Ifnone of the above rules determines
the order of benefits, the benefits of the plan
which covered an emplovee, member or
subscriber longer are determined befor= those of
the plan which covered that persoz for the
shorter term.

4.1.5.a. To determine the length of
tirme a person has been covered under a plan,
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two plans shall be treated as one if the claimant
wzs eligible wunder the second within
twenty-four hours after the first ended.

4.1.5.b. The start of 2 new plan does
not include: ’

4155 1. A change in the
amount or scope of a plan's benefits; )

4.1.5.b.2. A change in the entity
which pavs, provides or administers the plan's
benefits; or

4.1.55.3. A change from one
type of plan to another (such zs, from a single
emplover plan to that of a multiple employer
plan).

4.1.5.c. The claimant's length of
tirme covered under a plan is measured from the
claimant's first date of coverage under that plan.
If that date is not readily available, the date the
claimant first became a member of the group
shall be used as the date from which to
determine the length of time the claimant's
coverage under the present plan has been in
force. ) o .

§114-28-5. Procedure to be Followed by
Secondary Plan.

5.1. Total Allowable Expenses shall be as
follows: ;

5.1.1. When it is determined, pursuant
to Section 4, that this Plan is a Secondary Plan,
it may rsduce its benefits so that the totfal
benefits paid or provided by all plans during a
Claim Determination Period are not more than
one hundred percent (106%) of the total amount
actually charged by provider. The amount by
which the Secondary Plan's bensfits have been
reduced shall be used by the Secondary Plan to
pay Allowable Expenses, not otherwise paid,
which were incurred during the Claim
Determinsation Period by the person for whem
the claim is made. As each claim is submitted,
the Secondary Plan determines its obligation to
pay for Allowable Expenses based on all claims

which were submitted up te that point in time
during the Claim Determination Period.

5.1.2. The benefits of the Secondary
Plan will be rsduced when the sum of the
benefits that would be payable for the Allowable
EZxpenses under the Zecondary Plan in the
absence of this COB provision and the benefits
that would be payable for the Allowable
Expenses under the other Plans, in the absence
of provisiens with 2 purpose like that of this
COB provision, whether or not claim is made,
exceeds the actual charges incurred in a Claim
Determination Period. Inthat case, the henefits
of the Secondary Plan will be reduced so that
they and the benefits pavable under the other
plans de not total more than cne hundred
percent (100%%) of total charges teo the insured.

5.1.2.a. When the benefits of this
Plan are reduced as described above, each
benefit is reduced in proportion. It is then
charged against any applicable benefit limit of
this Plan.

5.1.2.b. Paragraph 5.1.2.a. above
may be omitted if the pian provides only one

- benefit, or may be altered to suit the coverage

provided.
§114-28-6. Miscellaneous Provisions.

6.1. Reasonable Cash Values of Services. A
Secondary Plan which provides benefits in the
form of services may recover the reasonable
cash value of providing the services from the
Primary Plan, to the extent that benefits for the
services are covered by the Primary Plan and
have not already been paid or previded by the
Primary Plan. Nothing in this provision shail
be interpreted to requirs a plan to reimburse a
covered person in cash for the value of services
provided by a plan which provides benefits in the
form of services.

6.2, E=xcess and Other Nenconforming
Provisions shall be determinad as follows:

£.2.1. Some plans have order of benefi:
determination rules not consistent with this
regulation which declare that the plan's
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coverage is "excess” to all others, or "always
secondary.” This occurs because certzin plans
may not be subject to insurance regulation, or
because some group contracts have not ye: been
brought into conformity,

6.2.2. A plan with order of benefit
determination rules which comply with this
regulation {Complying Plan) may coordinate its
benefits with a plan which is "excess” or "always
secondary" or which uses order of benefit
determination rules which are inconsistent with
those contained  in this regulation
{(Noncomplying Plan) on the following basis:

§.2.2.a. If the Complying Plan is the
Primary Plan, it shall pay or provide its benefits
on a primary basis;

6.2,.2.h, Ifthe Complying Plan is the
Secondary Plan, it shall, nevertheless, pay or
provide its benefits first, but the amount of the
benefits payable shall be determined as if the
Complying Plan were the Secondary Plan., In
such a situation, such payment shall be the limit
of the Complying Plan's liability; and

§.2.2.¢c If the Noncomplying Plan
does not provide the information needed by the
Complying Plan to determine its benefits within
a reasonable time after it is requested to do so,
the Complying Plan shall assume. that the
benefits of the Noncomplying Plan are identical
to its own, and shall pay its benefits accordingly.

However, the Complying Plan must adjust any

payments it makes based on such assumption
whenever information becomes available as to
the actual benefits of the Noncomplying Plan.

6.2.3. If the Noncomplying Plan reduces
its benefits so that the employee, subscriber, or
member receives less in benefits than he or she
would have received had the Complying Plan
paid or providad its benefits as the Secondary
Plan and the XNoncomplying Plan paid or
provided its benefits as the Primary Plan, and
governing State law zllows the right of
subrogation set forth below, then the Complying
Plan shall advance to or on behazlf of the
employee, subscriber or member an amount
equal to such difference.

However, in no event shall the Complying
Plan advance more than the Complying Plan
would have paid had it been the Primary Plan
less any amount it previously paid. In
consideration of such advance, the Complying
Plan shall be subrogated to all rights of the
employee, subscriber c¢r member against the
Noncomplying Plan. Such advance by the
Complying Plan shall also be without prejudice
to any claim it may have =against the
Noncomplyving Plan in the absence of such
subrogation.

6.3. Allowable Expense. A term such as
"usual and customary," "usual and prevailing,”
or "reasonable and customary,” may bte
substituted for the term "necessary, reasonable
and custemary.” Terms such as "medical care”
or "dental care” may be substituted for "health
care” to describe the coverages to which the
COB provisions apply.

6.4. Subrogation. The COB concept clearly
differs from that of subrogation. Provisions for
one may be included in health care benefits
contracts without compeiling the inclusion or
exclusion of the other,

5114287, Model Coordination of Benefits
Provisions.

7.1. The attached Appendix A is offered as a
mode! which  demonstrates  acceptable
provisions which can be adopted in a plan. This
is a model only. Actual plan provisions may
differ to suit particularized needs so long as they
otherwise meet the requirements of these
regulations.

§114-28-8. Severability.

8.1 Ifany provision of this regulation or the
application thersof to any person or
circumstance is for any reason held to be
invalid, the remainder of the regulation and the
application of such provision to other persons or
circumstances shall not be affected thereby.
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APPENDIX A
MODEL COB PROVISIONS

COORDINATION OF THE GROUP CONTRACT'S BENEFITS WITH OTHER BENEFITS

I. APPLICABILITY

A. This Coordination of Benefits ("CCB") provision applies to This Plan when an emplovee or
the employee's covered dependernt has health care covarage under more than one Plan. "Plan" znd
"This Plan" are defined below.

B. If this COB provisicn applies, the order of benefit determination rules should be looked at
first. Those rules determine whether the benefits of This Plan are determined before or after those of
ancther plan. The benefits of This Plan:

(1) Shall not be reduced when, under the order of benefit determination rules, This Plan
determines its benefits before another plan; bus

(2) May be reduced svhen, under the order of benefit determination rules, another plan
determines its benefits first. The above reduction is described in Section IV "Effect on the Benefits of
This Plan.”

II. DEFINITIONS

A. "Plan" is any of these which provides benefits or services for, or because of, medical or
dental care or treatment:

(1) Group insurance or group-type coverage, whether insured or uninsured. This includes
prepayment, group practice or individual practice coverage. It alse includes coverage other than school
accldent-type coverage. -

{2) Coverage under 2 governmental plan, or coverage required or provided by law. This
does not include a State plan under Medicaid (Title XIX, Grants to States for Medical Assistance
Programs, of the United States Social Security Act, as amended from time to time).

B. "This Plar" is the part of the group contract that provides benefits for health care expenses.

C. "Primary Plan/Secondzrv Plan:" The order of benefit determination rules state whether This
Plan is 2 Primary Plan or Secondary Plan as to another plan covering the person.

When This Plan is a Primary Plan, its benefits are determined before those of the other plan and
without considering the other plan's benefits.

When This Plan is a Secondary Plan, its benefits are determined after those of the other plan
and may be reduced because of the other pian's benefits.

When there are more thar two plans covering the person, This Plan may be a Primary Plan as to
one or more other plans, and may be a Secondary Plan as to a different plan or plans.
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D. "Allowable Expense” means a necessary, rezsonable and customary item of expense for
health care; when the item of expense is covered at least in part by one or more plans covering the
perscn for whom the claim is made.

The difference between the cost of a private hospital room and the cost of 2 semi-private hospital
room is not considered an Allowable Expense under the above definition unless the patient's stay in a
private hospital room is medically necessary either in terms of generally accepred medical practice, or
as specifically defined in the plan.

When a plan provides beneflits in the form of services, the reasonable cash value of each service
rendered will be considered both an Allowable Expense and a benefit paid.

When benefits are reduced under a Primary Plan because a covered person does not comply with
the plan provisions, the amount of such reduction will not be considered an Allowable Expense.
Examples of such provisions are those related to second surgical opinions, precertification of admissions
or services, and preferred provider arrangements.

E. "Claim Determination Period" means a calendar year, However, it does not include any
part of a vear during which a person has no coverage under This Plan, or any part of a year before the
date this COB provision or a similar provision takes effect.

IIl. ORDER OF BENEFIT DETERMINATION RULES

A. General. When there is a basis for 2 claim under This Plan and another plan, This Planis a
Secondary Plan which has its benefits determined after those of the other plan, unless;

(1) The other plan has rules coordinating its benefits with those of This Plan; and

(2) Both those rules and This Plan's rules, in Subsection B below, require that This Plan’s
benefits be determined before those of the other plan,

B. Rules. This Plan determines its order of beneflts using the first of the following rules which
applies; ) ‘ :

(1) Non-Dependent/Dependent. The benefits of the plan which covers the person as an
employee, member or subscriber (that is, other than as 2 dependent) are determined before those of the
rlan which covers the person as a dependent.

(2) Dependent Child/Parents not Separated or Divorced. Except as stated in Paragraph
B(3) below, when This Plan and another plan cover the same child as a dependent of different persons,
called "parents:”

{(a) The benefits of the plan of the parent whose birthday fails earlier in a year are
determined before those of the plan of the parent whose birthday falls later in that vear; but

(b) If both parents have the same birthday, the benefits of the plan which covered one
parent longer are determined before those of the plan which covered the cther parent for a shorter
period of time. )
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However, if the other plan does not have the rule described in (a) immediately above, but
instead has 2 rule based upon the gender of the parent, and if, as a resul:, the plans do not agree on the
arder of beneafits, the rule in the other plan will determine the order of benefits.

(3; Dependent Child/Separated or Divorced Parents. If two or more plans cover a person as
a dependent child of divorced or separated parents, benefits for the child are determined in this order:

{(a) First, the plan of the parent with custody of the child;
(b) Then, the plan of the spouse of the parent with the custody of the child; and
(¢) Finally, the plan of the parent not having custody of the child.

However, if the specific terms of a court decree state that one of the parents is responsible for
the health care expenses of the child, and the entity obligated to pay or provide the benefits of the plan of
that parent has actual knowledge of those terms, the benefits of that plan are determined first. The plan
of the other parent shall be the Secondary Plan. This paragraph does not apply with respect to any
Claim Determination Period or Plan Year during which any benefits are actually paid or provided
before the entity has that actual knowledge.

(4) Joint Custody. If the specific terms of a court decree state that the parents shall share
joint custody, without stating that one of the parents is responsible for the health care expenses of the
child, the plans covering the child shall follow the order of benefit determination rules outlined in
Paragraph III B(2).

(8) Active/Inactive Employee. The beneflits of 2 plan which covers a person as an employee
who is neither laid off nor retired (or as that employee's dependent) ars determined before those of a
plan which covers that person as a laid off or retired employee (or as that employee's dependent). If the
other pilan does not have this rule, and if, as a result, the plans do not agree on the order of beness, this
Rule (5) isignored. '

(68) Longer/Shorter Length of Coverage. If none of the above rules determines the order of
the benefits, the benefits of the plan which covered an employee, member or subscriber longer are
determined before those of the Plan which covered that person for the shorter term.

1IV. EFFECT ON THE BENEFITS OF THIS PLAN

A. When This Section Applies. This Section IV applies when, in accordance with Section III
"Order of Benefit Determination Rules,” This Plan is a Secondary Plan as to one or more other plans. In
that event the benefits of This Plan may be reduced under this section. Such other plan or plans are
referred to as "the other plans” in B immediately below.

B. Reduction in This Plan's Benefits. The benefits of This Plan will be reduced when the sum
of:

(1) The benefits that would be payable for the Allowable Expense under This Plan in the
absence of this COB provision; and

(2) The benefits that would be payable for the Allowable Expenses under the other plans, in
the absence of provisions with a purpose like that of this COB provision, whether or net claim is made:
exceed one hundred percent (100%) of the actual charges by providers to the insursd in a Claim
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Determination Period. In that case, the benefits of This Plan will be reduced so that they and the
benefits payable under the other plans do not total more than those actual charges.

When the benefits of This Plan are reduced as described zbove, each benefit is reduced in
proportion. Itis then charged against any applicable benefit limit of This Plan.

V. RIGHT TO RECEIVE AND RELEASE NEEDED INFORMATION

Certain facts are needed to apply these COB rules. {Insurer] has the right to decide which facts it
needs. It may get needed facts from or give them to any other organization or person to the extent
reasonably necessary to apply these rules. To the extent permissible under existing law and to the
extent reasonably required [insurer] need not tell, or get the consent of, any person to do this. Each
person claiming benefits under This Plan must give [insurer] any facts it reasonably needs toc pay the

claim.

VI. FACILITY OF PAYMEXNT

A payment made under another plan may include an amount which should have been paic under
This Plan. If it dees, [insurer] may pay that amount to the crganization which made that payment.
That amount will then be treated as though it were a benefit paid under This Plan. [Insurer] will not

have to pay that amount again. The term "pavment made"” includes providing benefits in the form of
services, in which case "payment made" means reasonable cash value of the benefits provided in the

form of services.
VII. RIGHT OF RECOVERY

If the amount of the payments made by [insurer] is more than it should have paid under this COB
provision, it may recover the excess from one or more of:

A, The persens it has paid or for whom it has paid;
B. Insurance companies;or
C. Other organizations.

The "amount of the payments made" includes the reasonable cash value of any benefits provided in
the form of services. :
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