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CONSENT TO PROPOSAL OF RULE

To Whom It May Concern:

Pursuant to West Virginia Code § 5F-2-2(a){l12), <the under-
signed  hereby grants consent to _the proposal of the following
rule proposed by the Insurance Commissioner of the State of West
Virginia: Title 33, Series 27, relating to AIDS testing and
underwriting as te life and health insurance policies.

Signed this 13th day of February, 19%0.

b Charles 0. Lorensen
Secretary of Tax and Revenue




FISCAL NCOTE FOR PROPCSED RULES

Rule Title: AIDS Regulations

Type of Rule: X Legislative Interpretive Procedural

Agency:

Insurance Commnissioner Address: 2019 Washington Street, Bast,

Charleston, West Virginia 25305

ANNUAL FISCAL YEAR
1. Effect of Proposed Rule Increase Decrease Current Next Thereafter
Estimated Total Cost NOWE
Personal Services
Current Expense
Repairs & Alterations NONE

Equipment

3.

Explanation of above estimates:

This rule will have no fiscal impact on the Insurance Cammissioner cor State
Government,

Objectives of these rules:

The objectives of these Rules are to: (1) eliminate the use of unfairly
discriminatory underwriting and testing practices with regard to AIDS by health
and life insurers; {(2) establish guidelines as to when an insurer can ask
AIDS-related questions, what type guestions may be asked, and when AIDS testing
may be required, (3) establish a reascnable AIDS testing protocol, (4) insure
the confidentiality of AIDS-related information released te the insurer by the
applicant, and (5) allow insurers reasonable access to AIDS-related data so as
to be able to perform proper underwriting of risks before coverage is bound on
applicants.




4., Explanation ¢of Cverall Economic Impact of Propesed Ruile.

A. Economic Impact on State Goverrment.

NONE

B. Economic Impact on Political Subdivisions; Specific Industries;
Specific groups of citizens.

NONE

C. Economic Impact on Citizens/Public at Large.

NONE

Date: . May 31, 1990

Signature of Agency Head or Authorized Representative

Hanley C. Clark s/
Insurance Comissioner




AIDS REGULATIONS L
Series 27 .

SUMMARY

This rule establishes guidelines as to what extent and under what
circumstances insurers who offer life and/or health insurance coverage can
require a prospective insured to answer aids-related questicns and submit to
blood tests to determine the presence of the AIDS virus. Inter-alia the rule
prohibits such questions and tests as to group policies and prohibits inquiries
by the insurer to determine the applicants sexual preference or lifestyle.
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Chapter 33 T -
Series 27 L

AIDS REGULATIONS

Section 1. General B

1.1 Scope ~ This legislative rule establishes standards
for AIDS related underwriting guestions and AIDS testing in
connection with applicaticons for life or health insurance
policies. : -

1.2 Authority — West Virginia Code §§ 33-2-10, 33-6-8,
33-6-9, 33-25A-3({1), 33-25A-20, and 16=-3C-2(1i).

1.3 Filing Date -
1.4 Effective Date -

Section 2. Applicability

2.1 TIrnsurers - All insurers who deliver or issue for
delivery in this state any policies for life or accident and
sickness insurance are subject to this regulation.

2.2 BService Corporations — All health service corporations
who deliver or issue for delivery in this state any subscriber's
contracts for health insurance are subject to this regulation.

2,3 Health Care Corporations - All health care corpora-
tions who issue to enrolliees in this state evidence of health
insurance coverage are subject to this regulation,

2.4 Fraternal Benefit Societies:

(A) All fraternal benefit societies who deliver or
issue for delivery life insurance benefit certificates in this
state are subject to this regulation.

{B) All domestic, foreign, or alien societies who
issue any certificate or other evidence of any contract of
accident or sickness insurance in this state.

2.5 Health Maintenance QOrganizations - All health
maintenance organizations who deliver or offer for delivery in
this state any evidence of coverage are subiject to this
regulation,




Insurance Commissioner
Leg. Rule 33
Series 27, Sec. 3

Section 3. Definitions

3.1 Code - shall mean the West Virginia Code.

3.2 Commissioner = shall mean the Insurance Commissioner
of the State of West Virginia.

3.3 Acquired Immuncodeficiency Syndrome (AIDS) - shall mean
a disease indicative of underlying cellular immunodeficiency.

3.4 AIDS Related Complex (ARC) = shall mean a syndrome in
which the individual displays many of the same symptoms of AIDS,
including the presence of the HIV antibody.

3.5 Human Immuncodeficiency Virus (HIV) - shall mean the
virus responsible for the potential development of the Acguired
Imnunodeficiency Syndrome. ,

3.6 Human T-Cell Lymphotrophic Virus (ELTV III} - shall
mean antibodies present in the blood that normally indicate
exposure to the HIV virus.

3.7 Enzyme Linked Immunoasorbent Assay (ELISA) - shall
mean a test utilized to determine the existence of the HIV
antibody. )

3.8 1Insurer - shall include all entities providing life or
accident and sickness coverage.

Section 4. Medical /Lifestyle Applications Questions and
Underwriting Guidelines

4.1 General Propositions:

(A) No inguiry in an application for health or life
insurance coverage, or in an investigation conducted by an
insurer or an insurance support organization on its behalf in
connection with an application for such coverage shall be
directed toward determining the applicant's sexual corientation.

(B) Sexual orientation may not be used in the
underwriting process or in the determination of insurability.

(Cy Insurance support organizations shall be directed

by insurers not to investigate, directly or indirectly, the
sexual orientation of an applicant or beneficiary.

Page 2.




Insurance Commissicner
Leg. Rule 33
Series 27, Sec. 4

4.2 Medical/Lifestyle Applications Questions and
Underwriting Standards.

(A) No guestion shall be used which is designed to
establish the sexual corientation of the applicant.

(B) Questions relating to the applicant having or
having been diagnosed as having AIDS or ARC are permissible if
they are factual and designed to establish the existence of the
condition.

For Example: Insurers should not ask "do you believe
you may have . . .?", but rather "do vou know or have reasons to
know . . .7Z"

(C) Questions inguiring as to whether the applicant
has ever tested positive for the presence of the HIV virus or
HIV virus antibodies are permissible, however, questions
inquiring as to whether the applicant has ever been tested for
the presence of the HIV virus or HIV antibodies are prohibited.

(D) Questions relating to medical and cther factual
matters intending to reveal the possible existence of a medical
condition are permissible i1f they are not used as a prexy to
establish the sexual orientaticn of the applicant, and the
applicant has been given an opportunity to provide an
explanation f£or any affirmative answers given in the application

For Example: "Have you had chronic cough, significant
weight loss, chronic fatigue, diarrhea, enlarged glands, . . .7"
These questions must relate to a definite time period
immediately preceeding the application and must be specific.
The applicant shall be given the opportunity to explain the
described symptoms.

({E) Questions relating tc the applicant's having or
having been advised tc seek treatment by a medical docter,
health nurse or other medical professional for a sexually
transmitted disease are permissible.

{(F) Neither the marital status, the "living
arrangements," the occupation, the gender, the medical history,
the beneficiary designation, nor the zip code or other
territorial classification of an applicant may be used to
establish, or aid in establishing, the applicant's sexual
orientation. - '
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Insurance Commissioner
Leg. Rule 33
Series 27, Gec. 4

(G) For purposes of rating an applicant for health
and life insurance, an insurer may impose territorial rates, but
only if the rates are based on socund actuarial principles or are
related to actual or reasonably anticipated experience.

For Example: If a particular territory demonstrates a
general propensity fer high risk, an insurer may impose a rate
higher for that territory than for similar risks located in
other territories.

{H) No guestions shall seek to determine if the
applicant has demonstrated AIDS-related concerns or has sought
AIDS-related counseling.

(I) No adverse underwriting decision shall be made
because medical records or a report from an insurance support
organizatiocn show{s) that the applicani has demonstrated
AIDS-related concerns or has sought counseling. This subsection
does not apply to an applicant seeking treatment and/or
diagncsis.

Section 3. Testing

5.1 AiIpS-related testing in connection with the
application for group life or accident and sickness insurance is
prohibited,

5.2 Whenever an applicant is reguested to take an
AIDS-related test in connection with an application for
insurance, the use of such a test must be revealed to the
applicant and his or her written, informed ccnsent obtained.

5.3 The applicant should demonstrate an actual understand-
ing that the test is being performed, of the nature of the test,
of the persons to whom the results of that test may be
digclosed, of the purpose for which test results mav be used, cf
any limitations on the accuracy and meaning of the test results,
and of any foreseeable risks and benefits resulting from the
test. - ' - '

5.4 "The person reguesting the test, and net the individual
or Individual's health care provider, must underwrite the cost
of the test. :

5.5 The individual undergecing the test has a choice to
recelve the test result directly or to <designate in writing,
prior to the administration ¢f the test, any other person, such
as a health care professional or clergyman, who may receive the
results.
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Insurance Commissioner
Leg. Rule 33
Series 27, Sec. b

5.6 Except as specified in section 5.5 above, the insurer
and it's agents shall not release or disclose either that the
test has been conducted or the test results to any other party.
Such information shall specifically nct be released to any
insurance suppert or information sharing organization such as
the Medical Information Bureau (MIB) or to reinsurers, provided
that the health care professional performing the test may
release the test results to the insurer which reguested the test
and tc such other parties and under such conditions as are
dictated by West Virginia Code §§ 16-3C-3 and 33-3C-4.

5.7 The testing is required to be administered on a
nondiscriminatory basis for all individuals in the same class
and no proposed insured may be denied coverage or rated a
substandard risk on the basis of such testing unless acceptable
testing protocol is fecllowed. The following is the acceptable
testing protocol for use in thig state and an insured may not be
denied coverage on the basis of AIDS related guestions unless:

{A) An initial enzyvme linked immunocasorbent assay
({ELISA) blood test is administered to¢ the proposed insured, and
it indicates the presence of HIV antibodies in the blood; and

(B) 2 second ELISA blood test is administered and it
indicates the presence of HIV antibodies in the blood; and

(C) A Western Blot bloed test is ccnducted and it
confirms the results of the two ELISA tests.

5.8 If any of the test results in the ELISA-ELISA-Western
Blot series produce a negative result, the testing ceases and
the applicant cannot be denied coverage based on AIDS—-related
concerns.

For Example: If the initial ELISA test yields a
negative result, the testing ceases. If the initial ELISA test
yvields a positive result and the subseguent ELISA test yields a
negative result, the testing ceases. If both ELISA tests yield
a positive result and the Western Blot test yields a negative
result, for purposes of insurability, the results are negative.

5.9 News ©¢f a positive test result could result in serious
emotional trauma to the applicant. For this reason, it is
recommended that positive resulits be communicated to the
applicant face to face by a gualified health care professional
who could provide AIDS counseling.
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Insurance Commissioner
Leg. Rule 33
Series 27, Sec. 6

Section 6. Notice and Consent Form

6.1 A notice and consent form must be executed by each
applicant before AIDS-related testing is performed as to such
applicant on behalf of any insurer.

6.2 The notice and consent form required by section 6,1
shall be as is set out in Appendix A attached hereto.

Section 7. Separability

7.1 If any provisicn of this regulation or the application
thereof to any person or circumstance is for any reason held to
be invalid, the remainder of the regulation and the application
thereof to other persons or circumstances shzll not be affected
thereby.
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Insurance Commissioner
Leg. Rule 33 T

Series 27
APPENDIX A

Examiner Insured
Address Address

NCTICE AND CONSENT FOR BLOOD TESTING
WHICE MAY INCLUDE AIDS VIRUS (HIV) ANTIBODY/ANTIGEN TESTING

To determine your insurability, the insurer named above {(the
Insurer) has requested that you provide a sample of your blood
for testing and analysis. All tests will be performed by a
licensed laboratory.

Tests may be performed to determine the presence of antibodies
or antigens to the Human Immuncdeficiency Virus (HIV}, also
known as the AIDS Virus., The HIV antibody test that we perform
ig actually a series ¢f tests done by a medically accepted
procedure. The HIV antigen test directly identifies AIDS wiral
particles., These tests are extremely reliable. Other tests
which may be performed include determinations of bleoed
cholesterol and related lipids (fats) and screening for liver or
kidney disorders, diabetes, and immune discrders.

All tests results will be treated confidentially. They will be
reported by the labecratory to the Insurer, There will be no
other disclosure by the insurer of test results or even that the
tests nhave been done.

Also you may direct that test results be disclosed directly to
vou, or i1f yvou prefer to your personal physician c¢r other health
care provider., ({Indicate in appropriate area below.) You
should also be aware that the health care professional who
performs the blood testing is subject to West Virginia Code

§§ 16-3C-3 and 16-3C-4 which authorizes that they may disclose
test results to certain limited individuals under certain
limited circumstances [these relate primarily te (1) perscons you
authorize to see the test results, (2) health care providers who
may come into contact with you or specimens obtained from you,
{3) the United States center for disease contreol, (4) a court
order t¢ release the results, and (5) identified sex partners
and persons sharing needles.] These persocons are required by
West Virginia Code §§ 16-3C-3 and 16-3C-4 to keep test
information confidential, (A copy of §§ 16-3C-3 and 16-3C-4 are
attached for your futher information.)
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Insurance Ccmmissioner
Leg. Rule 33

Series 27
APPENDIX A

If your HIV test results are normal, no routine notification
will be sent to you., If the HIV test results are other than
normal, the Insurer will contact you. The Insurer may also
contact you if there are other abnormal test results which in
the Insurer's opinion, are significant. If you have not already
indicated one, the Insurer may ask you at that time for the name
of a physician or other health care provider to whom you may
authorize disclosure and with whom you may wish to discuss the
results. .

Positive EIV antibody/antigen test results do not mean that you
have AIDS, but that vou are at significantly increased risk of
developing AIDS or AIDS-related conditions. Federal authorities
say that persons who are HIV antibody/antigen positive should be
considered infected with the AIDS wvirus and capable of infecting
others.

Positive HIV antibody or antigen test results or other
significant blood abnormalities will adversely affect your
application for insurance. This means that your application may
be declined, that an increased premium may be charged, or that

other policy changes may be necessary.

I wish my test results to be released to:

(Initial Please)

Myself only.

My physician, health care provider, or other person
indicated below.

Both myself and my physician, health care provider or
other persgon indicated below. -

Physician, Health Care Provider, or other person.

Name:

Address:

I have read and I understand this Notice and Consent For Blood
Testing Which May Include HIV Antibody/Antigen Testing. I
voluntarily consent to the withdrawal of bleood from me by

Page 8




Insurance Commissioner
Leg. Rule 33
Series Z7

APPENDIX A

rneedle, the testing of that blcod, and the disclosure of the
test results as described.

Authorization period for this consent form expires .

I understand that I have the right to request and recelve a copy
of this authorization. A photocopy of this form will be as
valid as the original. -

Proposed Insured . Date ¢f Birth

Signature of Proposed insured Date State of Residence
or Parent/Guardian
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Insurance Commissicner
Leg. Rule 33
Series 27

AFPPENDIX A

§ 16-3C-3. Confidentiality of records; permitted disclosure;
no duty to noify.

(2) No person may disciose or be compelled to disclose the identity of any
persen upon whom an HIV-related test is performed, or the resuits of such 2
test in a manner wnich permits idencification of the subject of the test, except
to, the following persons:

(1) The subject of the test; :

(2} Any person who secures a specific release of test results axecuted by the
subject of the test;

(3) A funeral director or an authorized agent or employee of 2 health f'acn-
ity or heszitk care provider if the funeral establishmens, health facility or
health care provider itseif is authorized to cbtain the test results, the agent or
employee provides patient care or handles or processes zpecimens of body
fluids or tissues and the agent or employes has a need to know such informa-
tion: Provided, That such fureral diregtor, agent or emplovee shall mamtam
the confidentiality of such information;

- (4) Licensed medical personnel or approvriate health care personne! provid-
ing care to the subject of the test, when knowledge of the test results is
necessary or useful io provide appropriate care or ireatmens, in an appropri-
ate manner: Provided, That such personnel shall maintain the confidentiality
of such test results. The entry on a patient’s chart of an FEIV-related illness by
the attending or other ifreating physician or other health care provider shall
not constitute a breach of confidentiality requirements imposed by this arti-
cle:

{5) The department or the centers for disease conrrol of the United States
public health service in accordance with reporting recuzrements for a diag-
nosed case of AIDS, or a related condition;

(6) A health facility or health care provider which procures, processes, dis-
tributes or uses: (A) A human body part fom 2 deceased person with respect
to medical information regarding that person; or (B) semen provided prior to
the effective date of this article {Sept. 1, 12888] for the purpose of artificial
ipsemination; (C) bloed or blood products for transfusion or injection; (D)
human body parts for transplant with respect o medical information regard-
ing the donor or recipient; ‘

(7) Healtk facility staff committses or accreditation or oversight review
organizations which are conducting program monitoring, program evaluation
or zervice reviews sc long as ary identity remains anonymecus; arnd

(8) A person allowed access o said record by a court order which i3 issued in
compliance with the following prov:smns*

(1) No court of this state may issue such order unless the court finds that
the person seeking the test resuits has demonstrated a compeiling need for the
tagt results which capnot be accommedated by other means. In assessing
compelling need, the court shall weigh the need for disclosure against the
privacy interest of the test subject and the public interest;
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Insurance Commissioner
Leg. Rule 33 )
Series 27 -

APPENDIX A
§ 16-3C-3

(i) Pleadings perzaining to disciosure of test results shall substitute a
pseudonyra for the true name of the test subjecs of the test. The disclosure to
the parties of the test subject’s frue name shzll be communicated
confidentially, in documents nmot fled with the court;

(iii} Before granting any such order, she court shall, if possible, provide the
individual whose test result is in question with notice and a reasonable onpor-
tunity to partidipate in the proceedings if he or she iz not already a party;

(iv} Court proceedings as to disclosure of tess results shall be conducted in
camera unlegs the subject of the tast agrees to a hea:ring in cpen cours or
unless the court determines that the public Razring is necessary to the public
interest and the proper administrazion of justice; and

(v) Upon the issuance of an order to disclose test results, the court shall
impose appropriate safeguards against urnauthorized disclosure, which shall
specify the person who may have zccess to the information, the purpoeses for
which the information may be used and appropriate prohibitions on future
disclosure.

(o) No person to whom ‘the resuits of an HIV-related test have been dis-
closed pursuant to subsection (a) of this section may disclose the iest results to
another pergon except as authorized by subsection (a).

(¢} Whenever disclosure is made pursuanc to this section, except when such
disclogure is made to persons in accordance with subdivisions (1), (3), (4), (8),
(6) and (7}, subsection (a) of this section, it shall be 2ccompanied by a statae-
ment in writing which includes the following or substantially similar lan-
guage: “This information has been disclosed to you from records whose confi-
dentiality is protected by state law. State law prohibits you from making any
further disclosure of the informaticn withour the specific written consent of
the person to whom it pertains, or as otherwise permitted by law. A general
authorization for the release of medical or other information ig NOT sufficient
for this purpese.”

(d) Notwithstanding the provisions set forth in subsections (a) through (¢}
of this section, the use of HIV test reguits to inform individuals named or
identified as sex partners or contacts or persons who have shared needles that
they may be at risk of having acquired the IV infeetion as a result of possi-
bie exchange of body fluids, is permitted. The name or identity of the person
whose HIV test result was positive is to remain confidential. Contacts or
identified partners may be tested anonymecusly zt the state department of
health designated test sites, or at their own expense by a heaith care provider
or an approved laboratory of their choice. A cause of action will not arise
against the department, 2 physician or other health care provider from any
such npotification.

{(e) There is no ducy on the part of the physician or health care provider to
notify the spouse or other sexual partmer of, or persons who have shared
needles with, an infected individual of their HIV infection and a cause of
action will not arise from apy failure to make such notification. However, if
contact is not made, the department will be so notified. (1988, Srd Ex. Sess., ¢.
1)
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Insurance Commissioner
Leg. Rule 33
Series 27

APPENDIX A
§ 18-3C-4. Substituted consent.

{a) If the person whose consent is necessary under this article for HIV-re-
lated testing or the authorization of the release of test results is unable to give
such consent or authorization because of mental incapacity or incompetency,
the consent or authorization shall be obzained from another person in the
following order of preference:

(1) A person holding a durable pewer of artorney for bealth care decisions;

(2} The persox’s duly appomteq legal guardian;

3 The person’s nexi-of-kin in the fmlowmg order of prefersnce; spouse,
parem:, adult child, sibling, uncle or aunt, apd grandparsnt.

(b} The person’s inabilify to consent shall not be permitted to result in
prolonged delay or denial of necessary medical treatment.

“(¢) The information required to be provided to the patient pursuant to sub-
sections (b} and (d), section two [§ 16-2C-2(k) and (d}] of this article, shall be
proviced to the person giving substituted consent hersunder. (1988, 3rd Ex.
Sess,, c. 1)
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GASTON CAPERTON

GOVERNOR
OFFICES OF THE LEGAL DIVISION
304) 348.0401
INSURANCE COMMISSIONER
HANLEY C. CLARK 2019 WASHINGTON STREET, EAST FACSIMILE
INSURANCE COMMISSIONER CHARLESTON, WEST VIRGINIA 25305 {304} 348-0412

May 21, 199G

HAND DELIVERED

Ms Judy Cooper L
Office of Secretary of State o .
State Capitol

Charleston, WV 25305

Dear Ms Cooper:
Enclosed please find for filing the "Notice of a Comment
Pericd on a Proposed Rule," "Piscal Note for Proposed Rules,"

"Consent to Proposal cof Rule™ and a copy of the proposed rule
"AIDS Regulaticons®™ for Serieg 27, Title 114.

Sincerely,

- 7 S
- ,%4/7 /W.l
é??Keith Huffmanj'544%d

General Counsel

BRKE/iw
Enclosures

“We are an Equal Opportunity Employer”




