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I, Richard G. Shaw . Commissioner ,

Title or Position
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OFFICES OF THE
RICHARD G. SHAW INSURANCE COMMISSIONER JOHN D. ROCKEFELLER, IV

INSLUAANCE COMMISSIONER 2100 WASHINGTON STREET, EAST GOVERMAR

CHARLESTON, WEST VIRGINIA 25305
TELEPHONE {304) 348-3386

ODectober 18, 1983

Honorable A. James Manchin
Secretary of State

State of West Virginia
State Capitol

Charleston, WV 23305

Re: Notice of Approval of Legislative Rule;
Insurance Comissioner of the State of
West Virginia, Series XX,
Excess Line Brokers (1984)

Dear Secretary Manchin:

In accordance with the provisions of West Virginia Code § 29A-3-9,
notice is hereby given of approval by the Insurance Commissioner of the
State of West Virginia of the above-noted legislative rule for submission
te the 1984 regular session of the West Virginia legislature.

Respectfully,

A

Richard G. Shaw,
Insurance Commissioner

EGS:amp

ac: Legislative Rule-Making Review Committee FILED IN THE OFFICE L=
¢/0 West Virginia Legislative Services A JAMES MANCHIN
gi;ileEEiii col ' " SECRETARY OF STATE
Charleston, WV 25305 THIS DATE /5,’/2'09/9 >

Administrative Law Division

‘"Wae are an Equal Opportunity Employer’’
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OFFICES OF THE
RICHARD G. SHAW INSURANCE COMMISSIONER JOHN D. ROCKEFELLER, IV

INSURANCE COMMISSIONER 2100 WASHINGTON STREET, EAST GOVERNGR

CHARLESTON, WEST VIRGINIA 25305
TELEPHONE {304) 348-2386

October 18, 1983
FILED IN THE QF='TE O?E
A jAI\AEJ AN 4

SECRETARY OF STATE

Legislative Rule-Making Review Committee X /i?;fb
c/o West Virginia Legislative Services THIS DATE jﬁ9' /£
Room E-132 Adrministrative Law Division

State Capitol
Charlesten, WV 25305

Re: BSubmission of Legislative Rule of the
Insurance Commissicner, Series XX,
Excess Line Brokers (1984), Including
Fiscal Note

Dear Commitiee Members:

Pursuant fo West Virginia Code § 2%4-3-11(a), I hereby submit the
above-noted legislative rule to the Legislative Rule-Making Review
Committee and respectfully request that the Committee recommend pro-
mulgation of such rule by the 1984 regular session of the West Virginia
Legislature. The required fiscal note 1s incorporated in this letter.
Additionally, a copy of the notice of approval of the legislative rule
as filed in the State Register is attached.

The objective of this legislative rule is to more fully develop
certain provisicns of the West Virginia Code in regard to the licensing
and regulation of excess line brokers. An excess line broker is esgenti-
ally a scphisticated type of insurance agent who specializes in placing
insurance coverage for more complex risks, e.g. 2 coal mining cperation.
Excess line brokers may place ccverage with an insurznce company not
admitted to transact insurance in West Virginla, in contrast with a
standard insurance agent who may place coverage only with an admitted
insurer. When an excess line broker places coverage with a non-admitted
company, né must assume certain responsibilities typically assumed by
the insurer ip an insurance transactien, e.g. payment of premium taxes.

""We are an Equal Opportunity Employer’”
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" Legislative Rule-Making Review Committee
Submission of Legislative Rule cf the
Insurance Commissioner, Sevies XX,
Excess Line Brokers {1984}, Including
Fiscal Note

The sophisticated nature of the excess line market and concomitant
rasponsibilities impcsed upon the excess line broker necessitate elabor-
ation of the present Code provisions governing licensing and operations
of excess line brokers. The proposed legislative rule addresses three
mator areas: standards for licensing including imposition of an examin-
ation requirement; standards fer placing coverage with a non-admitted
insurer; and, requirements for reporting and pavment of premium taxes.

The rule as filed with the West Virginia Secretary o State on
June 9, 1983, has generated no opposition, either prior to, during or
subsequent to the July 26, 1983, public hearing. Accordingly, only three
minor changes have been made in the proposed rule: (1) the effective date
has been changed from 1983 to 1984 in order to accommodate legislative
review; (2) the word "on" in § 2.06 has been changed to "or" to correct
a typographical error; and, (3) the language of the second sentence of
§ 3.01(c) has been clarified.

To the best of my knowledge and belilef, promulgation of this rule
would result in no direct costs to, and have no economic impact con, the
residents of West Virginia. Further, present and prospective excess line
brokers would incur little, if any, expense as z conseguence of the preoposed
rule.

The cost to the State, and its executive agency of the Insurance Depart-
ment, in implementing this proposed rule is as follows:

Hearing Examiner's Fee $ 35.00
Court Reporter 50.75
Mailing Expenses — Rule (estimated) 25.00
Copving Expenses - Rule (estimated) 80.00
Preparation and Printing of

Examination (estimated) 100.00
Initial Printing of Forms (estimated) 50.00

TOTAL $38G.75

Additionally, an undetermined number of personnel work hours has been
involved in implementation and premulgation of the proposed rule.

If wou have any questions concerning this matter, please contact me.

Respectfully,

o £

Richard G. Shaw,
Insurance Commissioner
RGS:amp
Enclosures
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WEST WVIRGINIA TEGISLATIVE RULE
INSURANCE CCMMISIIONZER OF W=3ST VIRGINTA

Chapter 33-12
Serles XX

(198L)
Subject: Regulation Relating t¢ Excess Line Brokers
3ection 1.  General
1.01. Sceope - -This legislative rule establishes certaln

requirements for the licensing and regulation of excess line
brokers pursuant te Chapter 33, Arcicle 12 of the Code of West
Virginiag of 1931, as amended. o
1.0z, Authority - This legisliative rule 1s lssued under
the authority of Chapter 33, Article 2, Section 10 of the Code

of West_Virginia of 1631, as amended.

1.0%77 Filing Date - This legislative rule was promuigated

on the - day of.

,. L8984, and was filed on the

day of ST =0 5 198%, in the Office of the Zecretary

1.04. Effective Dete - This legislative rule Decomes effec-
tive on the day of , 1984, .
Section 2. Definitions .

2.01. Commissioner means the insurance commissioner of West

Page 1




Ins, Cofmissioner

Leg. Rule 3312 - S S S Sec. 2.02.

Series XIE

2.02. Evidence of Insurancegyeansrwr'tzgg or grinte@y
svatements evidencing the applicadbility and effectivensess of
insurance coverages, Including but not limited to policy
forms, certificates, cover notes, binders, and other tradi-

tiornally acceptable evidences of insurance.

2.03.. Excess Lire Insurer means an insurer nct licensed

by the commissioner fo do insurance business, and ccnsidered
to he a non-admitted Insurer, in the State of West Virginla

2.0L, Excess Line Broker megns an ind ifidua* licensed

pursuant to the provisions of .this regulzilon and West
Virginia Code § 33-12-13, for the purposes of placing insur-

ance of risks resident, located or to ¥e performed in this

State, with_zn excess line insurer: _

2.05. " Ezcess Line larket means The entire scope of

Insurance business on risks resident, lccated or to be vDev-

formed In this State, to be placed with an excess line insurer.
2.0% Insolvent IasUrer medEns any Insurer which is
determined to be insolvent in accordance. with the srovisicns

of Chapter 33 ¢f the Code of West Vlrginla ol 1931, as amended,
or aay insurer which 1s determined to be insolvent by the
commisgsioner. of any o2ther state. . - T

2.07. Licensed Insurer means an ﬂnsurer 1 cmpsed Dy +h°

commissioner to do insurance business In the State of West

Virginia. s ' T I

Page =




Insg. Commissioner ‘ : i

Leég. Rule 23-12 ° , T " Sec. 3

Series XX T ' ' ’ S

Secticn 3.  Licensirg of an Excess Line Broker; Revocation,
Suspension or Refusal to Renew License, and
Penzlty in Lieu Thersof . .. _

Iny applicant!

3.01l. Licensing Beguirementd =

gxecess 1lins broker's license ‘issued or renewed undsr the
provisions of West Virginia Code § 33-12-13:° _ -

A. 8Shall be g duly licensed West Virginia resident
agent nclding a current and valid license for the typel(s) of
insurance which the applicant expscts and intends to export
TC the excess line market:; and,

3. Shall have_neld for at lezst three consecuitlve years

immediately preceding the date of application a vallid agent's

—

license for the type(s) of insurance £he appliicant sxpects and

intends To 2xport t©o the excess line market, and shall have

cl

I"

held a wvalid_Viest Virginla resident zgent's license for such

=ty

typefs) of insurance Icr at least one of those three years.
The commissioner, in nhis dlscretion, may walve This reguire--
ment 1f.the applicant otherwise demonstirates the necessary
trastworthiness and competence by education, experience or
other relevant fzctors; and,
C. Shall satisfzactorlily complete an examinatlion admin-

istered by the office of the commlisslonel or its designated

agent. The commissicner shall not regquire an exdmination for

Page 3
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Ins. Commissioner .. _ . ~ —— . - . .. T LT
Leg. Rule 33-12 _. a B . _ . Sec, 3.01.

Series XX T. . o o o
any person who holds azturrent and valid excess line
broker's license 1n West Virginia cn the effective date of

this regulation; and,

DV 7 8hall pay the reguired license fee ag established

E. BShall fils with the commissiocner and thereafter S
maintain In force for sc long as the license or any reéenewal’
thereof remains in effsct, 2 bond In faveor of the 3tate of
West Virginia in the penal sum as established by the provi-
sions of West Virginla Code § 33-12-13, W%ith an authorized

corporate surety approved by the commissioner, conditicned

)

chat ne shall conduct business under his license in accord-

ance with this regulation and the West Virginia Code. No

bond shall _be terminated unlesgss at least thirtv-days' prior

written notice thereof is flled with the commigsicner; and, -
F. Shall be deemed trustworthy for the purpose of con-

ductilng Insurance business as an excess line broker, as

regquired by the provisions of West Virginia Code § 33-12-13;

and, - ... _ ' , B ’ . .
G, 3hall satlsfy any other criteria reascnably estab-

lished by the commisszsioner.

3.02 Revocation, Suspension or Refusal tc Renew Licenss -
Whenever, after notice and hearing, tThe commissicner 1s satls-

fied that any excess line broker has viclated any provisions of ..




Ins., Commissicner ~
Leg. rule 33-12 : fec. 3.02.
Seriles XX

any administrative regulation of the commissioner or any

ions of Chapter 33 of the Code of West Virginia of

e}
[
8]
<
[
t
'_I

1931, as amended, or 1ls lncompetent or untrustworthy, he

shall revcke, suspend or refuse to renew the license of

[

such excess

w

ine proker as reqgulred by the provisions of
West Virginia Code § 23-12-25. 1In lisu of revoking, sus-
pending or refusing to renew such license, the commissioner,
in his discrevion, may order such licensee to pay to The

State of "West Virginis venalty 1in 2 sum ricet to excead one

-} £

a
hundred deollars for each violation, and upon fallure of such

licensee to rpay such penalty by delivery of such sum fto the

=N
€}

commissioner within thirty days of notlce thereof, the
comrissioner shall revcke, suspend or refuse o renew such

license.

Section 4. Placement of Excess Line (overages

4,01. Due Diligence - In accordance with the provisions

of West Virginia Code § 33-12-10(b), the insurance coverage
written by an excess line irsurer and placed by an excess line
broker shall not be procurable from licensesd insurers authorized
to transact that kind of Insurance in this State. The broker
shall submit to the commissioner a2 sworn notarized statement,

as provided in Séction L.0L of this regulation, that a diligent

search has been made .to .place the risk with licensed insurers

Page 5




Tps. Commigsicner-
Leg. Rule 33 -12 ) )
Series XX ) - -

authorized to write and actually writing the . particular type

of risk sought to be placed in the excess line market. This

statement also shall include the ressons why the broker has

been unable to place the_rigk with licensed insurers.

4.02. TNotification - Zach excess lirle Insurance policy
or evidence of insurances shall have printed or stamped in
gontrasting color oh the front page the following statement:

THIZ COMPANY IS NOT LICENSED YO DO
BUSINESS IN W=ST VIRGINIA, AND IS
NOT 2SUBJECT TO THE W=ST VIRGINIA
INSURANCE GUARANTY ACT.

L,03. Couhsersignature — In accordance with the provi-

sions of West Virginia Code § 33-12-7, no contract of insur-

subJect of Insurance, resident, located or ©o

m
8
O
)
O
O
<
D
!
|_l
8]

09
m

-

be performed in this 3tate, shall be szscuted, 1lssusd or.
deliverad by an excess line broker unless the contract 1s -
signed or countersigned in writing by a duly licensed excess
line broker. This section does not z2pply to: Relnsurance;’
credit insurance; any coantract of insurance covering the rolling
stoeck of any reilroad or covering any vessel, alrcralt o motor
carrier used In . interstave of forelgn commerce, Or coverling any
1igability or cther visks incident %o the owngrship, meintenance
o operaticn- therscfl;. any conbtract of insurancs covering any
property in interstate or-foreign commerce, or -any liasbility or
risks incident thereto.

Fage 6




ns. Commissioner ’ . ) : o ) L e -
Lég., Rule 33-12 7 S o ; ~_Sec. U.04.
Series XX ’ :

o

4.04. Excess Line Broker's Affidavit and Report - Each

211 execute and file with the commissioner, L

¢}
a3

excess line broker
in acecordancd with the provisions of’Weét Virginia Code

§ 33212211, thé Infofmation requ¥sted on the Form Leb-3, as

revised, atteched to and made a_part of this regulaclion. This

report shall be filed under oath, and shalli be recelved by the .
commissioner within forty-~Five days after the effective dase

of coverage, or within fifteen days after delivery ol tThe

policy or other azcceptable evidence of insurance, whichever 1is

S0oQorier.

1

1.05. .Records of Hxcess Line Broker - In accordance
with the drovisions of West Virglinia Code § 33-12-15, =sach
excsss 1line braoker shall keep in his office a full and true -
racord of esazch excess line contract procurad by him, and such
reccrds may be examined at any time thereafter by the
commissioner. The records ghall include the followling items
as.they are apvlicable:
A. Name and address of the excess line Insurer; and,
. Name and address of the insured; znd, . . .. . -

Amount of insurance; =zZnd,

o o o

. Grosgg premium charged; and,

I

. Return premium peid, if any; and,

Rate &F vpremiufm charged on the seversl 1tems of L

£

coverage;—and, . . |




Insg. Commissioner - , , - ) , :
Leg. Rule 33-12 ] - Sec. 4.05. - -
SQariegs XX ) I

@, Zffective date of the contract znd the terms
thereof; and, -
. DBrief genersl scripticon of the risks insured

L.06 Responsibilities of the Zxcess Line Broker -

fach licensed excess 1line -broker who participates directly

e}

or indirsctly in affecting any idsuranceg contract.on. an

excess line bBasis:” T T T - - L T

A, In no instance shall krowingly placs any 2cverage T
in an insolvent insurer, 1n zccordance with The provisions
of West Virginia Ceode § 33-12-22; and,

B. May accept and place authorized excess line busi- - B
ness from any insurance agent or broker llcensed in this

Fal

State for the kind of insurance involved, and may compensate

such agsnt or broker thereof. The excess line broker shall

have the right to receilve from the excess line Insurer fhe

customary commission, in accordance with the provisions of

West Virginia Code § 33-12-14; and, T T
C. In those instsnces In which excess line busginess

is produced_to an exeess Iine brok&r by an agent or

broker licensed in this Statve for, the kind of Insurance T

involved, it remains the excess 1liné broker's responsi-

pility to make the necessary filing of the Form Leb-3, as

revised.

g
m
ou
®
(o]




Irs. Commissiloner . = T = s : -
leg. Rule 33-I2 ° -+% - .- ""..°. 7 .7 i Sec. H.o7.
Series XX, C T - s :

4.07. ZxceSS-Tire Insurange-Valid - In acgordance’ s

-

n tihe provisions of West Virginiz Code § 33-12-12, any

wit
insurance contract procured zs excess lins coverage Irom

an excess line insurer shall be fully valid and enforce-— -
able 2s to =211 parties, and shall be given recogniticn In

2ll matters and respects to the same effect as like con- =

tracts lssued by licensed insurers. L o

Secticn 5. Exzcess Lines Premium Tax Annual Rsturn and Repont | - S
hy Broker E ; . : i _ TR o

5.01 _Reperting of Premiums Placed and Taxed - Each _ -

excess. 1line broker licensed in accordance with_ the provisions

£ this regulation and West Virginia Code § 33-12-13 shall

O

make a return annually, under oath, on or before the first.
day of March, to the commissioner, of the gress amount of ' -
oremium charged the insureds by excess line iInsurers for

insursnce procured by such licensee, including any so-called

dividends on participating insurance policies applied in -

reduction of prémiums, less premiums returnable for cancel- .
lation. Such return shall be reported by the completion of

the Z¥ceds Line Broksr's Annual Statement Form Leb-%i, =28

revised, prepared and supdlled by the commlssioner.

5.02. TFayment of Excess Line Premium Taxes - The

annual <ax required to be_peid under the provisions of This

o}

regulation shall be a sum equal to that In zccordance with

Page §.




Ins. Commissioner | ) :
fes, Rule 33-l2_ - . . - sec.
Series YX | - R i

\
Lt

the provisions of West Virginis Code § 33-12-16 and

§ 33-12-1fa, and shall be pald"to the commissioner on or
before the filrsv day of Mareh. All such taxes pald to the
commissioner shall be paid by him Into the State treasury
Tor the benellt of the State fund, unless otherwise required

by the Code of West Virginia of 1931, as amended.

»

Section 6. Separability

6.01. Partial Invalidity - If any provisilon of this
regulstion is held invalid, the remainder of this rezulztion

-

shall nct be affec¢ted thereby.

5.02.

Page 10




. - STATE OF WEST VIRGINIA
o INSURANCE COMMISSIONER
X CHARLESTON 25305
" REPORT OF AN EXCESS LINE INSURANCE PCLICY
PLACED BY AN EXCESS LINE BROKER

STATE OF WEST VIRGINIA, COUXTY OF
I, o , an Bxcess Line Broksr duly licensed by the State of

West Virginia, hereby make oath and state to the Insurance Commissicner of West Virginia
that pursuant to W.Va. Coede §33-13-10(b) a diligent effort has been made to procure the
amcunt of insurance necessary to protect against loss of or damage Lo property or person
fyom insurers licensed te transact and actually writing this tvpe of insurance business
in West Virginia, and that the placing ¢f this insurance has not been for the purpose of
securing advantages as tc premium rate or terms of the insurance contract. This insur-
ance has not been placed with a2 licensed insurer because:

Name of Insured:

Address of Insured:

Location of Risk:

Description of Property:

Nature of Insurance: . L

Folicy Wo: . . . Inceptiocn Date: Term:
Gross premium this pelicy: § N Premium Rate: 3
Amount of insurance with licensed insurers: 3§

Amount of insurance with excess line insurers: §

Name and address of sxcess line insurer which issued above-numbered policy:

Having failed to procure the required insurance with insurers licensed to transact
business in West Virginia, I make oath that the fcllowing statements were printed or
stamped in contrasting color on the face of this policy or other evidence of insurance:
YTHIS COMPANY IS NOTE%ICENSED TO DO BRUSINESS IN WEST VIRGINIA, AND IS NOT SUBJECT TO THE

WEST VIRGINIA INSURANCE GUARANTY ACT.”

Witness my signature this day of ‘ s 19 .

Affiant:

Subscribed and sworn to before me this day of , 19 .

Notary Public:
My Commission expires: .

West Virginia Code %33-12-11 requires that this report be filed for sach policy of excess
line insurance obtained. Pursuant to the Administrative Regulations of the Insurance
Commissioner, Series ¥X, Section 4.04, this report, completed in its entirety, shall be
recaived by the Commissioner within 45 days after the effectiva date of coverage, or
within 15 days after delivery of the policy or other acceataole evidence of insurance,
whichever is soomner.

FORM LEB-3 (5/83)




