' SECRETARY OF STATE

Q INO ar n 18 x

WEST VIRGINIA

KEN HECHLER RECEIVED

ADMINISTRATIVE LAW DIVISION 55 41 28 4 3 47

Form #3

T ——— —————— ———"———— ————— —— — — —— ——— ——— ==

:;’L; \..u‘ z‘

DR wRoT yRo s
TS

TATL

NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE
AND
FILING WITH THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

AGENCY: Ingurance Commissioner : TITLE NUMBER: 114

CITE AUTHORITY W. Va. Code 8§ 33-2-10

AMENDMENT TO AN EXISTING RULE: YES_%X_ NO

IF YES, SERIES NUMBER OF RULE BEING AMENDED: __Series 20
TITLE OF RULE BEING AMENDED: Regulation Relating to Excess

Line Brokers

[F NO, SERIES NUMBER OF NEW RULE BEING PROFPOSED: -

TITLE OF RULE BEING PROPOSED:

THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC
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STATE OF WEST VIRGINIA

2 Offices of the Insurance Commissioner Legal Division
¥ GASTON CAPERTON HANLEY C. CLARK
i Govemor Insurance Commissioner

CONSENT TO FILING OF RULE

To Whom It May Concern:

Pursuant to West Virginia Code § ©5F-2-2(a)(l1l2), the
undersigned hereby grants consent to the filing of the following
rule proposed by the Insurance Commissioner of the State of West
Virginia: Title 114, Series 20, “Regulation Relating to Excess
Lines Brokers."

. . ot
Signed this é&é day of June, 18%5.

(i%ﬁ4¢“*~—ﬂif2f§/ 4@%22%7f—

J s H. Paige, III
ecretary of Tax and ReVenue

2019 Washington Street, East Talephone (304) 558-0401
P.QO. Box 50540 _ "We are an Equal Opporunity Employer” Facsimile (204) 538-0412
Charleston, West Virginia 25305-0540




Insurance Commissioner
Legislative Rule
Titla 114, Series 20

REGULATION RELATING TO EXCESS LINE BROKERS
Title 114, Series 20
STATEMENT OF CIRCUMSTANCES

West Virginia Code § 33-12-11, as amended by House Bill
2266, was passed by the Legislature on March 2, 1$9%5 and became
effective on May 31, 1385. The Bill requires the commissioner to
promulgate rules specifying the reguired reporting forms prior
to August 1, 1895.

The.purpocse of this rule is te reduce the filing
requirements of excess line brokers. Such a reduction in filing
requirements will extend the current level of protection to
policvholders while reducing the costs of the Cffiice of the
Insurance CommisSioner and excess lines brokers.




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Title 114, Series 20
Regulation Relating to Excess Lines Brokers

Type of Rule: _X Legislative Interprative Procedural
Agency: INSURANCE COMMISSIONER
Address: Post CLfice Box 50540

2015 Washington Streei, East
Charleston, West Virginia 25305-0540

1. Effect of Proposed Rule
ANNUAL FISCAL YEAR
Increase Dacrease Current Next Thereafter
— L S S B |
ESTIMATED TOTAL None
COST
PERSONAL SERVICES None
CURRENT EXPENSE
REPAIRS AND Nene
ALTERNATIONS
EQUIPMENT None
CTHER Neone
2. Explanation of above estimates:

There will be no additicnal fiscal impact upon state, local
or feaderal government. ' :

3. Objectives of these rules:

The objective of this rule is to reduce the filing
recquirements of excess line brokers. Such a reducticn will
extand the current level of protection to policyholders
while reducing the costs of the Office of the Insurance
Commissioner and excess line brokers.




Rule Title: Regulation Relating to Excess Line Brokers

4. Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.
None.
B. Economic Impact on Political Subdivislions; Specific

Industries; Specific groups of Citizens.

Ncohe.

c. Economic Impact on Citizens/Public at Large.

This rule shall have no direct economic impact upon
citizens cr the public at largs. This rule will
protect the public in that it will extend a justifiable
level of protection to policyvholders. :

Date: _ (5 /2(_/ 73 ]

Signature of Agency Head or Authorized Representative
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TO:

FROM:

DATE :

LEGISLATIVE RULE-MAKING REVIEW COMMITTER
OFFICE OF THE INSURANCE COMMISSIONER

July 28, 1385

LEGISLATIVE RULE TITLE: Regulation Relating to Excess Line

Brokers
{(Title 114, Series 20)

Authorizing statute(s) citation _W. Va. Code 5§ 33-2-10

o

)]

Pate filed in State Register with Notice of Hearing:

June 27, 1555

What other notice, including advertising, 4did you give of
the hearing?

None

Date of hearing(s): Comment period ended on Julv

27, 1895

Attach list of persons who appeared at hearing, comments
received, amendments, reasons for amendments.

Attached No comments received XX

Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing: {(be
exact)

July 28, 1385

Name and phone number of agency person to contact for
additional information:

Denna S. Cuegenberry

Aessociate Counsel

{304) 558-0401




If the statute under which you promulgated the submitted rules
requires certain findings and determinaticons tc be made as a
conditicon precedent to thelr promulgation:

a. Give the date upon which vou filed in the State Regilster
a notice of the time and place of a hearing for the
taking of evidence and a general descripticn of the
issues to ke decided.

Not applicable

b.. Date of hearing: Not applicable

c. On what date did vou £ile in the State Register the
findings and determinaticns reguired together with the
reasons therefor?

Not applicable

d. Attach findings and determinations and reasons:

2Attached Not applicable




Insurance Commissioner
Legislative Rule
Title 114, Series 20

REGULATION RELATING TO EXCESS LINE BRORERS

Title 114, Series 20

BRIEF SUMMARY OF RULE

Thisg proposed rule amending an existing rule, reduces the
filing regulrements of excess lines_brokers. The current
regquirements do not afford a justifiable level of protection for
policvholders compared to the costs levied on the Office of the
Insurance Commissioner and licensed excess line brokers. This
amended rule will extend the current level of protection to
policyholders while reducing the costs of the C0fLfice of the
Insurance Commissioner and excess line brokers.




114CSR20

WEST VIRGINIA LEGISLATIVE RULE
INSURANCE COMMISSIONER

SERIES 20
REGULATION RELATING TO EXCESS LINE BROKERS

Genearal,

Definiticns.

Licensing of an excess line broker;
revocation, suspenszion or refusal to renew
license and penalty in lieu thereof.

Placement of sexcegs line coverage.

Excess Line premium tax annual return and
report kv broker.

Separability.




L 14c8R20  RECEIVED

WEST VIRGINIA LEGISLATIVE RULE
INSURANCE COMMISSIONER SQS'RR 28 PH 3 &?
GFFICT OF SCST VIRGMIA

SERIES 20 SECRETARY £ STATT

REGULATION RELATING TQO EXZCESS LINE BROKERS

§ 114-20-1. General.

1.1. Scope. =-- This legislative rule establishes certailn
requirements for the licensing and regulation of excess line
brokers pursuant to article twelve, chapter thirty-three of the
Code of West Virginia of 1931, as amended.

1.2. authority. -- W. Va. Code §22-2-10
1.3. Filing Date. --
1.4. Effective Date. -- .

§ 114-20-2. Definitions.

5.1, "Commissiener'" means the Insurance Commissioner of
West Virginia.

2.2. "Evidence of Insurance" means written or printed
statements evidencing the applicability and effectiveness of
insurance coverages, including, but not limited to, policy forms,
certificates, cover notes, binders and other traditionally
acceptakle evidences of insurance.

2.3. "Excess Line Insurer" means an insurer not licensed by
the Commissioner to do insurance business, and considered to be a
nonadmitted insurer, in the State of West Virginia.

5.4, "Excess Line Broker" means an individual licensed
pursuant to the provisions of this raguwliatien rule and West

Virginia Code, section thirteen, article twelve, chapter
thirty-three, for the purposes ¢f placing insurance of risgks
resident, located or to be performed in this State, with an
excess line insurer.

2.5. "Excess Line Market" means the entire scope of
imsurance business on risks resident, located or te be performed
in this State, to be placed with an excess line insurer. .

2.6. "Insclvent Insurer" means any insurer which is
determined to be insolvent in accordance with the provisions of
chapter thirty-three of the Code of West Virginia of 1931, as
amended, or any insurer which is determined to be insolvent by
the commissioner of any other state.




Insurance Commissioner
Legislative Rule
Title 114, Series 20

2.7. "Licenged Insurer" means an insurer licensed by the
Commissioner "to do insurance business in the State of West
Virginia.

§ 114-20-3. = Licensing of an excess line breoker; revecation,
suspension or refusal to renew license and penalty
in lieu thereof.

3.1. Licensing reguiremsnts. -- Any applicant for an excess
line broker’s license issued or renewed under the provisions of
= H R gy, = = 3 = i
L - 7 - = —==7 —== — 7 - =
Ehietr shees W, Va. Code § 33-12-13:

“ara. Shall be a duly licensed West Virginia resgident agent
holding a current and valid license for the type(s) of insurance
which the applicant expects and intends to export to the excess
line market;

4e3b. Shall have held for at least three (3) consecutive
vears immediately preceding the date of application a valid
agent’s license for the type(s) of insurance the applicant
expects and intends tc export to the excess line market, and
shall have held a valid West Virginia resident agent’s license
for SUch type(s) of insurance for at least one (1) of those three
(3) vears. The Commissioner, in his discretion, may wailve this
requirement if the applicant otherwise demonstrates the necegsary
crustworthiness and competence by education, experience or other
relevant factors; ) :

Letrc. Shall satisfactorily complete an examination
administered by the office of the Commissioner or its designated
agent. The Commissioner shall not reguire an examination for any
person who holds a current and valid excess line broker’s license
in Weet Virginia con the effective date of this weguwatfen rule;

4d3+d. Shall pay the required license fae as established by
the provisions of West—Virgimis—Coder—= cedenthixtees g da
== A=

7
W. Va. Code § 233-12-13;

[ o S s e A E wee e sy g S Y ) o S Py —

le with the Commissioner and thereafter

4ere. Shall £i1 o
maintain in force for so long as the license or any renewal
therecf remains in effect, a bond in favor of the State of West

hh I7h

the penal sum as established by the provisions of

Tl ke T e ama o o mim o mn dm T m ma b e e PR S | LRI

Virginia in

R ENE N S )

T“'\_-)-DL; -.——:jd-«....l.‘.ﬁ- g r = Tt e L vhﬁ-—\r—-\-o\-a-d-_r Lt et mp— - ;..HP‘_;..A.-‘U__ I d.i-bl-t—'h-\-ad-
£hipssy shyee W. Va. Code § 33-32-13, with an authorized corporate
surety approved by the Commissioner, conditioned that he shall
conduct pusiness under his license in accordance with this
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Insurance Commissioner
Legislative Rule
Title 114, Series 20

Teguzatren rule and the West Virginia Code. No bond shall be
Lermlnated unless at least thirty (30) days’ pricr written notice
thereoi - filed with the Commissicner;

4£+f. Shall be deemed trustworthy for the purpose of
conduct1ng insurance business as an excess line broker, as

Tequlred by the p?OVlSlons of wesel%ﬁﬁﬁﬁﬂfb%kkkr—fﬁfhieﬁ
W. Va. Code § 33-

=7

12-&3 and

4gd-a. Shall satisfy any other criteria reascnably
astablished by the Commisgioner

3.2. Revocation, suspension or refusal to renew license., --
Whenever, after notice and hearing, the Commissioner ig satisfied
that any excess line broker has viclated any provisions of any
administrative weguolastiern rule of the Commissioner or any
provisions of chapter thirty-three of the Code of West Virginia
of 1931, as amended, or is incompetent or untrustworthy, he shall
revoke, suspend or refuse to renew the license of such excess
line broker as reguired by the provigions of WestVirasinia Fode

S S oman e P i i NP N S B R Y I T3 PR NN S i nebengy Elaneaa Y Va
= .t e i S J-—Y'i — 1 —— Y I‘C:A.—\.a-n—‘\—-_k‘ \—-_TYH\_-A_VQ, ‘_a..-'-ﬁ-_‘t—‘ﬁ—- — \—-f—_—\-'z Lo ey - - -

Code § 233-12-25. In lieu of ravcking, suspending or refusing to
renew such license, the Commissioner, in his discretion, may
crder such licensee to pay to the State of West Virginia a
penalty in a sum not to exceed cne hundred dellars {(3100) for
each violation, and upon failuxe to such licensee to pay such
penalty by de11very of such sum to the Commissioner within thirty
(30) davs ©f notice thereof, the Commissgioner shall revoke,

suspend or refuse to renew such license.

§ 114-20-4, Placement of excess line coverages.

4.1. Due diligence. -- In accordance with the provisions of
T ) ) T ;

£ £l - - W. Va. Code § 33—12-1Q1b), the insurance

coverage written by an excess line insurer and blaced by an
excegg line broker shall not be procurable from licensed insurers
authorized to transact that kind of insurance in this State. The
broker shall submit to the Commissioner a sworn notarized
gEakemarnt gifidavit, as provided in Section 4.4 of this
rogulatism rule, that a diligent search has been made tc place
the risk with licensed insurxers authorized to write and actually
writing the particular type of risk sought to be vlaced in the
excess line market. This ststexerns gifidavit az=e shall include a
gworn gtatement that the reasons why the broker has been unable
to rlace the risk with licensed insurers will be maintained as

Page 3




Insurance Commisslioner
Legislative Rule
Title 114, Series 20

recuiraed bv W. Va. Code § 33-12-15 as a_part of the full and
true record of each excess line contract procured.

4.2. Notification. -- Each excess line insurance policy or
evidence of insurance shall have printed or stamped in
contrasting c¢oloxr on the front page the following statement:

THIS COMPANY IS NQT LICENSED TO DO BUSINESS IN WEST
VIRGINTA, AND IS NOT SURBRJECT TQO TEE WEST VIRCGINIA INSURANCE
GUARANTY ACT.

4.3, Countersignature. -- In accordance with the provisions
of Wesi Virginis Code seetieon seven,—axtieletwelver—chaptes
Ehiwss cheaa W, Va. Code § 33-12-7, no contract of insurance

covering a subject of insurance, resident, located or to_be
performed in this State, shall be exscuted, issued or delivered
ty an excess line broker unless the contract is signed or
countersigned in writing by a duly licensed excess line brokexr.
This section does not apply to: Reinsurance; c¢redit insurance;
any contract of insurance covering the rolling stack of any
railroad or covering any vessel, alrcrait or motor carrier used
ip interstate or foreign commerce, or covering any liability or
other risks incident to the ownership, maintenance or operation
therescf; any contract of insurance covering any properity in
interstate or foreign commerce, or any liability or risks
incident theretc.

4.4. Ewcess line broker’s affidavit and report. -- Each
excess line broker shall exscute and f£ile with the Commissioner,
in accordance with the provisicns of # : s ; =
loven —ssticlo—tweluve chapter thiebothres W. Va. Code .
g 33-12-11, the information regquested on the Pe=m—Talb—3 Annual
Affidavit of Excess Line Broker and the Annual Report of Written
Excess Line Policies, as revised, attached to and made a part of
this =eeeistien rule. This affidavit and report shall be filed
under oath, and shall be received by the Commissioner wiekisn

= A A}

= =

= - 4 - -

.

o nt 1 a2z LaAs e [P O i SR N VS s P i R e e e e e e
= =4 P T - ST 7 o= pap - = —— = I =gy T 7 =
LI I =i -2 3= 14 A [ U R [ J Ry U S S — Rt~ U T N L 2 e EE BN
ET T T — e La e o L L \ Fi 7%%}@ [Em—_— e e — A_j = Tk t/\.id-— j e e o e Lo -
1 e

3 A an e mn oy P P R PR P X P C R B S W n oY
E=a—t T e e e ade R e ey B S Y —— ke = 7 LT = - — — — - L Q_. —

hafore the first day of March in condunction with the Annual
Excegs Line Tax Returm Reconciliation, Form LEE-4A, as reviged,
=nd as provided in Section 5.1 of this rule. The annual Affidavit

of Excess Line Broker shall include a sworn statement that the
Annual Report of Excess Line Dolicies is inclusive of evervy
excess line policy procured by the Excess Line Brokexr during the
pracading calendar vear. The Commissioner may reguire that the
Annual Report of Written Excess Line Policies be submitted in &
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Inzurance Commigsioner
Legislative Rule
Title 114, Seriegs 20

computer-readable form compatibkble with the electronic dats
processgsing svstem of this agency.

4.5. Records of excess line broker,

-~ In accerdance with
the prOVlSlonS of : : :

s W. Va. Code § 33-12-15, each sxcess
line broker shall keep in his ocffice. a full and true record of
each sxcegs line contract procured by him, and such records may
be examined at anyv fime thereafter by the Commissiocner. The
records shall include the following items ag they are applicabkle:

+&+a. Name and address of the excesgs line insurer;
2+, Names and addresses of the insureds;

+ero. Amount of insurance;

4d+-d. Gress premium charged;

4+et+e. Return premium paild, 1f any;

L£3f. Rate of premium charged on the several items of
coverages;

4eg. Effective date of the contract and the terms thereol;
and

+=+h. Brief gensral deschDtlon of the rigks insured against
and the property insured.

4.6, Responsibilities of the excess line broker. -- Each
licenzed axcass line broker who participates directly or
indirectly in effecting any insurance contract on an excess line
basis:

“aa. In no instance shall knowingly place any coverage in
an insclwvent insurer, ip accerdance with the provisions of Wese
qufg— - oy A~ o o gy By e, Y T T AN~ P Y P HI—\"\-AJ-“ -

— .L..--J..‘ul. LJ\—A-K-.] — U__\JJ.- \-DFL—-.I_L I =) I == S S P Sr— L= = F —-S.A.'h./ —

Eladses : W. Va. Code § 33-12-22;

Herb. May accept and place authorized excess line business
from any insurance agent or brcker licensed in this State for the
kind ¢f insurance involved, and may compensate such ageni or
broker theradf. The excess line broker shall have the ?lght to
receive from the excess line insurer the customary commission, in
accordance with the provisions of 2 e
sk telaae W. Va. Code

= LT SR VY | LR | oy e e e = =
J_\Js:&d- gy Sy L T T T ¥ .A_U' i -.-M't.«‘\—- — =3

§ 33-12-14; and
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{eirc. In theose instances in which excess line business is
produced to an excess line broker by an agent ox broker licensed
in this State for the kind of insurance invelved, it =emsins is
the excess line broker’s responsibility toc madee inciude the L
necegsary FiLkis £ = o ; x ! 3 information in the
Annual Report of Written Excess Line Policies recuired bv Section
4.4 of this rule and the Annual BExcess Line Tax Return
Reconciliation Forxm LEB-43, as revised, as required by Section

5.1 of this rule.

4.7. Bxecegs line insurance -valid. -- In accordance with the
provisions of West—Vizgs

PR B P Py DRy S N Y T PN P S I | P I 2
S.J-J--L.I_\.A. — [or g M Ea e wy - —_— ¥ "y Ty, = e et ala ¥ _— e f

i = g
= Lo p T gt =y

e =< = W. Va. Code § 33-12-12, any insurance
contract procured as excess line coverage from an excess line
ingurer shall be fully valid and enforcesble as to all parties,
and shall be_given recognition in all matters and respects to the
same effect as like contracts issued by licensed insurers.

§ 114-20-5. Excess line premium tax annual return and report
by broker.

5.1. Reporting of premiums placed and taxed. -- Each excess
1ine broker licensed in accordance with the provisions of this
regulatien rule and Wese—Firgis=ia——~t do—scesion—thirtesn —articie
swalve —ohapeer Shieey three W. Va. Code § 33-12-13, shall make
under cath to the Commissioner, a guarterly raturn pn or before -
the twentv-fifth dav of the month succeeding the ciose of the
cuarter and an annually reconciliation return,—wmder—eatiy ON Or
before the first day of March—te—ekeCommissione=r of the gross
amount of premium charged the insured by excess line insurers for
insurance procured by such licensee, including any so-called
dividends on participating insurance policies applied in
reduction of premiums, less premiums returnable for cancellation.
Such returns shall be reported by the completicn of the Quarterlwy
Excess Line Tax Returnm, Form TEB-4 and Annual Excess Line Tax
Return Reconciliation Brokewls Am=uslStatement Form Leb-434, as
revised, prepared and suopplied by the Commissioner.

5.2. Payment of excess line premium taxes. -- The =smmget
tax required to be paid under the provisions of this regulkatieon
rule shall be a sum egual to that in accordance with the

1 : Y T2 nsse= El ) im o 3= : =
provisions of West W=rgznis sde—geczienginteen,—areied
rgedloz el e = mm g =l mm o] e on i d e e e Py S i
v == 7 -J-G‘.EJHVJ.. e ey g u_z' [y "y e — Tty e e ) o o ATt —d - Ty wr o e S
. nl 3 - T 3
sweliye —chaprtor—thiske thyree W, Va. Code 8§ 33-12-16 and 33-12-

156 (a), and shall be paid to the Commissioner on a calendar year
basis and in guarterly estimated installments due and pavable on
or befcre the twenty-fifth day of the month succeeding the close
of the quarter in which they accrued, except for the fourth
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guarter, inrn yegpect of which taxes shall be due and pavable and
final computation of the actual total liability for the priox
calendar yeay shall be made, less credit for the three cuarterly
estimated payments on or before the first day of March. All such
taxes pald to the Commissioner ghall be paid by him into a
special account in the state treasury, fer—thelenefis of the
stote—fund decsignated the "municipal pensicns and protection
fung, " and after avorooriation by the lLegiglature, shall be
distributed in accordance with the provisions of W. Va. Code §

h! £ -

33-3-14d{(¢c) : =

a

— 7

§ 114-20-6. Separability.

£.1., Partial invalidity. -- If any provision of this
Fegatatsier rule is held invalid, the remainder of this xegulssien

rule shall not be aififected thereby.
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STATE OF WEST VIRGINIA

. Offices of the Insurance Commissioner

GASTON CAPERTON

Governor

Legal Division
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28, 19&5

HAND DELIVERED

Msg. Judy Cooper, Director

2dministrative Law Division
Oifice of Secretary of
State Capitcl

Charleston,

State

N

West Vlrglnﬂa 283

05

Dsar Ms. Cooper:

Fh

Encloszed please find for filing cne
ollowing:

{1).

(1) Notice of Agency Approval of =

(=9

Filing with the Legislative Rule-Making Review
Committee;

Fiscal Note;

Consent to Proposed Rule;

Brief Summary of the Rule;

Statement of Circumstances;

Questionnaire; and

(7)

Relating to Zxcess Line Brokers"

Pleage contact me 1f further informaticon 1s required

Very truly yours,

/A PIIS

Keith Huffman
Ceneral Counsal
BRU/sar

Enclogsuxres

2019 Washington Street, East
P.O. Box 50340

Legiglative Rule-Making Review Committes

The agency-approved rule entitled "Regulation

HANLEY C. CLARK

Insurance Commisstoner
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Proposed Rule and

(Series 20).

“We are an
Charleston, West Virginia 23305-0540

Equal Opportunity Employer” i

Telephone (304} 558-0401
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