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STATE OF WEST VIRGINIA

A Offices of the Insurance Commissioner Legal Division
GASTON CAPERTON HANLEY C. CLARK
Governer Insurance Commissioner

CONSENT T0O FITING OF RULE

To whom It May Concern:

Pursuant to West Virginia Code § 35F-2-2(a)(12), the
undersigned hereby grants consent to the filing of the following
rule proposed by the Insurance Commissioner of the State of West
Virginia: Title 114, Series 20, “Regulaticn Relating to Excess

Lines Brokers.!

Signed this Al day of Juns, 1595. o~
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REGULATION RELATING TO EXCESS LINE BROXERS

Tizle 11¢, Series 20

STATENMENT OF CIRCUMSTANCES

West Virginiz Code § 33-12-11, as amanded by Zouse Bill

22486, was pasSsed by the Lagislzture om Maxch 2, 1835 and became
effective on May 3L, 1993 2 Bill reguires the zommissicrmar to
promulgate rules specliying the reguired reperxtins forwms prior
te Auvgust 1, 1985 _
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FIsCal NOTE FOR PROPOSED RULES

Rule Title: Title 114, Series 20
Regulation Relzting to Excess Lines Brokers

[}
4

Type of Rule: _X L=gislative = TInterpretive Brocedural

Agency: INSURANCE COMMISSICNER

address: Co Zost Cffice Box 50340
201% Washingtom Strsst, Zast
Charleston, West Virginia 25305-0340

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR

; Increase

!ESTIMATED TOTAL None
CO8T

PERSONAL SERVICES Nene

CURRENT EXPENSE [

REPAIRS 2ND None
{ ALTERNATIONS

TQUIPMENT L Nome

OTHER
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“hers will be mo additicnzl Iiscal impact uzsn stafe, local
tr f=dsral govsrnmean:z

(91}

. Cohijeztives of these rules:

The chijsctiva ¢I fhis rulz is zo reduce The Ziling
regulrenents oI excsss _ine Zrckers. Such z reduizticn will
zxtend the current Zzvel 3I proteciion o pclicyhslders
while reducing the costs of zhe QOffice ¢f ths Insurancsa
Zommissicner and excass _ine cCrokers.




Rule Title:

Ragulation Relating

r

© Excess Line Brokers

4, Explanaticn of Overall Economic Impact of Proposed Rule.
A. Econcmic Impact on State Government.
Nens,
B. Eccnomic Impact on Political Subdivisions; Specific

Industries; Specific groups of Citizens.

None.

C. Economic Impact on Citizens/Public at Large.

This rulis shall have
cizizens or the publ
prcoctect the public 1
legval 2 protectiszn

Date: & //’2'1,.// g5

mic impact upon
nis rule will
extend & justifiable

Signature of Agency Head or Authorized Representativae
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TO:
FROM:

DATE:

LEGISLATIVE RULE-MAXING REVIEW CCMMITTEE
QOFFICE OF THE INSURANCE COMMISSIONER

June 23, 1995.

EMERGENCY RULE TITLE: REGULATICON RELATING TO EXCESS LINES BROKERS

{(Title 114, Series 20)

Date of filing: _July 27, 1993

Statutory auwthority for promulgating the emergency rule:

W.Va. Code § 33-12-11

Date of f£iling of préposed lagislative rule: July 27, 1995

Does the erergency rule adept new language cor does it amend
or repeal a current legislative rule?

me T i ti by

Has the same or similar emergency rule previously been
filed and expired?

No

State, with particularity, those facts and circumstances
which maXe the emergency rule necessary for the immediate
preservation of public peace, health, safsty or welfare.

Sea next guestion

If the emergency rule was promulgated in order to comply with
a time limit established by the Code or federal statute or




regulation, cite the Code provision, £federal statute or
regulation and time limit established therein.

State, with particularity, those facts and circumstances which
make the emergency rule necessary to prevent substantial harm
to the public interest.
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REGULATION RELATING TC EXCESS LINE BROXERS

Title 114, Series 20

BRIEF STMMARY OF RULE

Tnis prozosed rule ameniing z2n existing rula, reduces the
filing reguirsments of excess linss brokers. Tha current
requiremsnis <o :: afford & justifiable lavel I protection for
po_;ﬂy“o' cers compargd D thes cos:ts Te'ﬁec n tha 0fZIics 0f ths

line nrokers. This
f protec:lon o

r and licenszZ excss
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Section

1314-20-1.
114-20-2.

114-20-3.

114Cs8R20
EMERGENCY
WEST VIRGINIA LEGISLATIVE RULE
INSURANCE COMMISSIONER

SERIES 20
REGULATION RELATING TO EXCESS LINE BRCKRERS

General,
Definitions. .

Licensing of zn1 excess line broker;
revocatlon,

license and penalty in lieu thereof.

Placement of sxcess line coverage.

Excess Line premium tax annual return and

report by broxsr.

Separabliiity.

suspension or reiusal to renew




114CSR20 Fl L ~ )

EMERGENCY
WEST VIRGINIA LEGISLATIVE RULE 21 11 py g
INSURANCE COMMISSIONER

OFFICE OF WEST vinpry
SERIES 20 SECRETARY 5F sara?
REGULATION RELATING TO EXCRESS LINE BROKERS s
§ 114-20-1. Gensral.
1.i. Scope. -- This legislative rule egtablishes certain

reguirements for the licensing and regulation cof excess line
brokers pursuant to article twelve chapter thirty-three of the
Code of West Virginia of 1831, as anended.

1.2. Authorizy. -- W. Va. Cods §33-2-10

1.3. Filing Date. --

1.4. Effective Date. --

§ 114-20-2. Definitions.

2.2. "Commissioner" mezans the Insurance Commissioner of
West Virginia. -

2.2. "Zvidence ¢ Insurance' mezans writfen or printed
statements evidencing the apriicability and effac:;vaness o -
insurarce coverages, inciuding, but not limited to, policy forms,
certificates, cover po:es, kinders and othsr tradicicnally

acceptapbls evidencsas of insurance.

® o <A

2.3. "ExXcess Line Insursr" means an insursr not 1i ensed by
tne vomm ssicner to do ilnsurance susiness, and considered o be a
monadmitied insursr, in the State of Wast Tixginia.

2.4. "Excess Line Broksr" mesans an individual licenssd
urstant to the provisions of this zegulefionm rule and Wast
irginia Code, section thirteen, article twelve, chapt
hirty-three, for —he purpvoses of placing insurance cof risks
egidenc, located oxr to Te c=“f0?~nd in this Stzze, with an

cess line Insurer.
2.2. "Zxgess Line Marks:t" msans zthe sntiilrs scere of
insurance business on risxks resicdsnt, iccated cr Lo be periormed
in this State, o Ze pLaced with zn exzess lins lnsurer

£. "Insclwvant Insurer” means any insurer wnich is
determined tc be Iasolwvent in accordance with the provisions of

:nirty—thrae of the Code ci West Virginia of 1831, as
amencded, or any insurer which 1s det ermlned to e insclvent by
the commissgioner ¢Z any cther stzate. '
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2.7. "Licensed Insurer'" means an insurer licensed by the
Commissioner to do insurance business in the State of West
Virginia.

§ 114-20-3, Licensing of an excezs line broker; revocaticn,
suspension or refusal to renew license and penalty
in lieu thereof.

3.1. Licensing ?eauwrements‘ -- Any applicant for an excess
license ssuea or renswed under ;he DrOVTS_OnS of

1 = -

+=+a. Shall be a duly

-

licensed West Virginiz res
holding a current and valid licenss for the type(s! of
nd i ¥

which the applicant expects an ntands to export Lo

line markst;

B+, Snall kave held for at least thres (3] consscutive
vears ilmmediztely preceding the dates of applicaticn a valid
agent’s license ZIZor the tybe(s) of insurance the applicant
expects and intends to expcrt to the excess line market, and
shalil have neld a valid West %lrg nia resident agent’s license
f e(s) of insurance IZor at least ons () of those thres
{ "he Commissicner, in nis discreticn, may waive this

. if £ne applicant otnherwise demonszrates the necessary
nesg and competencs by =ducatblicn, axperience or other
I0rs;

+€%§_ Ehall sat‘s'aﬁgo;7;y complets an examimaticn
irnistersd by the office cof the Commissionsyr or its designated
T. The Commissioner shall nct require an sxaminaticn for any
on who holds a current and valid excess line oroker’s licenss
West Virginia on the effective date cf this =eculasien rule;

A}

-0
o O

+-g. Shall pay the vecu;rec license fes as
. ey

the provisions of ; - = =
—=iolsrsohomoase Sls et th;b: W. Va. Code § 33-32-1

file with the Cormrissioner and thereaiter
for sc long as ths licsnse cr any renewal
e

ffect, & bond in favor of the State of West
enal sum as estanlished by the provisions of

T I AP O T D T e - o bl e T P P
T -.l-._.&..\__\.r.- ..... —— - T e = e e S A — = ! ——— T

2. Code § 33-32-13, wita an authcrized corporate

Page 2
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surety approved by the Commissionsr,

conditioned that he shall

conduct business under his license in accordance with this
2 iom rnle and the West Virginia Code. Ne bond shall be
taerminated unless at least thirty (30) days’ prior written nctice
thereof iz filed with the Commissioconer; :

=f. Shall ze deemed Zrustwerthy for the purpese of
conducting insurance business as an excesgs line b“o<__, as
required by the provisicons cf Wess facgrtomd o s=ign
Elad s ; £ et : Code § 33-
12-13; and

“erg. Shall satisfy any other criteria reasonably

establlsnﬂdiby the Commissioner.

-

to

ransw license.

3.2. Revocatlion, suspension or refusal --
Wnenaver, after nctice and hearing, the Commissioner is satisfied
that any excess lirze broker nas v‘ola“ed any p*ov%sions of any
administrative =esolatia= rule o the Commissionsr o &y
provisions of charter thirtyv-thres of the Code of West Virginia
of 1531, as amendeZ, or 1s incompsient or untrustweriny, he shail
ravexs, gsuspsnd or refuse Lo renew the license ¢ such excass
lin= ovoker as recuired oy the provisions of WessTiwginis Code
SaeTion—SwWents f:v:, Seh st e e e cheantexs Shiebas shuos W. Va.
Code § 33-12-25. I lieu of raveoking, suspendl“c cr raiusing to .
renew sucn license, the Commissicner, in his discretion, way
order such lligsnses to pay oo the State of West Virginia =z
penslty in & sum oot Lo excssd ons hundred dollzrs {(3100) Zor
eacn violaticn, arnd upon fzilure Lo such licensss Lo pay such
venalty by delivery o such sum to the Commissionsr within thirty
(30) davs of notics thereof, the Commissionsr shall ravoke,
sugpend cor rafuse 1o remew sSuch lcense.

§ 114-20-2<.

Plazement of excess line covsrages.

4.1. Due diligence. -- In accordance with the provisions of
Wes—Fizginis Ceodesubsestios—{b—gecsierton—sorsice—tualsras
Shomoew whimers shaece W Va, Code § 33-12-10(b), the insuranca
coverage wrltten zv an excess lins Insurer and piaced by an
excess line hroker shall no: be procurable Zrom llcsnsed insursrs
authorized to transact that zind of insurance im this State. The
Droker snalT submi: to the Commissiconer a sworn notarizsed

2s previded in Secticn 4.4 of this
, =—hat a diligsnt sesarch h~s peen . mads to place
1 lLicensed insursxrs authorized co write znd actually
writing the jarticular zype of risk sought to be placed in the
excess line market. This s+ = gifidavit a%=ss shzil includs z
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sworn statemsnt that the reasons why the broker has been unable
to place ths risk with licensed insurers will be maintained asg
recuired by W. Va. Code § 33-312-15 3s z part of the full and
true record of each excegsg lirne contract procured.

su
=alos

the _ollOW1n§

nce policy or

n
u
=
-
I
Y
T
1
o H
U] {h ﬂl
:_5 0

4.2. Nozifization. -- Each =x
evidence of 1lnsurance shall have pri
contrasting color on the fron: vace

teQ

13 o

- FF
0
DJ
O
‘
0]
1

iz
catament:

THIS COMPANY IS NCT LICENSED TC DO BUSINESS IN WEST
VIRGINIA, AND IS NOT SUBJECT TO THE WEST VIRGINIA INSURANCE
GUARANTY ACT. )

4.3, Countersi ~gnaturs. -- In accordance with the provisicns

f I i YT= ) em o = S A - = 3 e ey m s o mmd A pen T caa o mTm e o
o’ LA =~ T T L T =) [ = g e ) RS R L Tl T e e S N Y LT e

Shtoetns Sheas W, 3. Code § 33-12-7. no contract cof insurance
covering a subject of insurance, resident, located or Zo be
performed in this State, snall ke axecuted, iFsued or delivered
by an excess lins broker unless tfhe contract is signed ox
vo;ntersigned in writing oy a2 duly licensed excess lins broker.
Tnis section deoes not apply to: Reinsurance; credi:z 'rcL*aP;e;
any centract of insurance covaring the rolling stock cf asdy
vz'lr ad or covering any vassel, alrcrafit or motcr carrier used
in interstate or foreslign commerce, or covering any llakilitv or
other risks incident to_the ovnership, ma:rte;anCA cr cperaticn
thereci; any conztract of Insurance covering any property in
interstate ox fcresign commercs, or any 1iabili Ly cr risks
incident tharstc. . o -

4£.4. Excess line brcoker’s aZlidavii and repzrt. -- Each
excess lins prokzr shall sxecute afd Zils with ths Cormissioner,
in acgordance with the provisions of Wess-Yiwgimtas Sass oot iaw
e—osep —gwsiele—Sire_ore —cmaasteae thisbar Shwan W, Va. Cods
§ 33-12-311, the information reguested on the TexFs—es—2 Annual
LfTidavic of Excass Line Brokar and the Annual Renort of Written
Excess Tine Polizies, as revised, attached Lo and made a part of
this _vg:l:tiun rule. This gffidavit and repcort shall nse filsed
ander cath, and shall be racalved vy the Commissicner wiskis
SowtsSims L2l Se= pftes She pfScebdza dare of Sesemosa s
et S S o e e e e e s me o mas ais on e
Ssoepsane—Svidesse i desnesese bl abasiaw <o o aesmess Sm or
zefore the firsgt dav of Mzr-oh in corndunc-ion with che annusl
Excess Line Tax Peturn Recongi daticon, Form TEB-42 '
and as provided n Z=¢ticn 5.2 of this rule, The Z-onual AFS
cf Excess Line EBroksxr shall inciude a sworn statezsent tThat :he
Znnual Report of HExcesgg Tine Foliciss ig incliusivae of asverwy
excess line ypolicy procured pv the Excess Line Brxoker during the
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preceding czlendar vear. The Commissioner may reguire that the
Arnual Report of Written Excess Line Policies be submitted in a
computer-readable “orm compatible with the electronic data
crocessing svstem of this agency.

4.5. Records of excess line broker. -- In accordance with
the provisions of ¥est ieginis code—seetion FIfteon—arsted
zwedwre —chaptasx thirty Etwcon W, V. Code § 23-12-15, esach sxcess

line brocker shall Zeep in his office a full and true record of
cach sxcess line contract procured by him, and such records may
be examined at any time thereafter by the Commissionexr. The
records shall include the following items as they are applicable:
4{ata. Name and address of ths excess line insurer;
433 pr . Namss and addressgs of the insureds;

“mc . Amcunt zf insurance;

(d-d. Gross premium charged;
4etes, Raturn premium paid, I any;

- ] P ————

L£2f . Rate of premium chd¥&ed on the several items of
coverages

4etg, Effsctive date of the zontract and the terms thereol;

-v—kl—:-."l

and the or opar

{IJ

i=f ¢zneral description of the risks irnsured against
Ty Insurad.

excags line broksr. -- zZach
rticipates directly or
nce contract on an excess line

4.5. Responsibilicies oI ths
licansed sxcess l-_ne broker who Ta
indirectly in effa::;rg any insurs

basis: .

Ir no instance shall «powingly place any coverage in
£t insursr, in accordance with the provisicns oI West
de—sestion—tmanba twepouetiole birota——shantox
= W, Va. Code § Z3-22-22;

L=+, Mav aczept and t_ace zuthorized excess line kbusiness
from any insurancs ageni or broker licensed in this 3cate for the
kind of ixasurance inveclved, and mzy ccmpensate such agent or
oroker thereoif. Ths excess ~ina rroker shall have ths right to
receive from the excess Line insur2r the custcomary ccmmissicon, in

Pag= 5

=
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asccordance with the provisions of
Soustaam. gasiole Sielire elawsas chisew shese W. Va. Code

§ 33-12-14; and

“tedc. In those instances in which excess lins business is
croduced to .an excess line Drocer by an agent or zroker 1i

‘n this State for ths kiznd of insurance irivolvad, 1

the excess line proker’s responSWD lity co #&ée ;

S d R D T [ - |

nacessary £z===m F—oi—Ehe—Tsra-Top—2—a5--EIVIses i &
Annuzl Report of Written Zxcess Line Policies reguired by Sscticn
4.4 of £his rule and the Annual Excess Line Tax Return
Reconciliation Form LEBR-4A, as revised, as regquirsd by Section
5.1 of thig xule.

syalid. -- In acccerdancze with the

- P o B o mm | v P | - '[-n-,_.
A T A A A B e

nce
o

oda § 33-12-72, any ihdsurance

ine coverage Irom an sxcess line

znd enforceable as tc all pariies,

= in zll matters and respscis to the
gsusd by licensed Insursrs.

4.7. Excess line insuran

I 3

rovisions oI West Ti;g;:i: ==
St = N e .u--d.\—--—- _ﬂI V C
1

Eereytacey v ey .t~ = 7

zontract procured as exXcess

insurzr shall ke fully wvalid
and shall be given recognition
same =ffect as like contradts i

§ 114-20-5. Excess line premium tax annual return and report
by broker.

S.1. Reporiing of premiums placed and taxed. -- Zacn sxXcess
line broker licensed in accordance with the p*OV“”JOHS o this
St rule and West SFieginis Code—ssetientolessoon.amsiese
el momEan ShZaazes th;_ W, Va. Cods 8 32-12-23, shall make
-nder cath_to the Commissioner, 'a zua rte*’v raetuyn gn or kbelfors
-ha twentv-fifth dayv of the meonih succeeding the tiose of ths
Tlarter arnd an a:nu=l=¥ reconciligsion refurn—umsSsse stk o0 Or
£~ n—se—swe—Commigsiones— ©I the gross
?"1

smoun= of premium charged the insured by excess line insursrs for
insurance procu*=d by such licenses, including anv so-callsd
dividends on participating insurance policies app-ied in
reducticon of premiums, lass premiums returnable fer cancel

latiom.
Such returng shall be zeported by the completicn cf ths Quarterlv
Excess Line Tax Return, Form IEB-4 and Anrual Excsss Line Iax
Zaturn Reconciliztion BmskswlsPRmmosd Ctotemems TIYm 1SD-44, &S
ravissd, suprilied by the Commissioner.

5.2. Payment of excass Lire premium taxes. -- Ths asmsss
zax reguired to ke paid under the provisions of t:i =senlasion
rule shall be a sum egual to that in accordance with th
orovisions cof Wessirgismias—Lede—soction—ginsoer; urti:l,
Soraloce  slomeosc shisbe: fhwean sod soebion sdmteen oo—axoode
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i : W. Va. Code §§ 23-12-16 and 33-12-
16 {a), ard shall be paid te the Commissionexr on a calendar vear
basis and in cuarterlv estimated installments due and pavable on
or bpeforse the twentyv-fifth dav of the month sucgesding the close:
of the guarter in which theyv accruad, excepi for the fourth
cuarter, in respect of which taxes shall be due and pavable and
£inal computbdticon of the actuzsl total ;;ab,,;tv for the prior
calendar vear shall be mads, less credit for the three guarterly

estimated pavments on or pefocre the first aay of March. A1l such
taxes paid to the Commissicner sha7l be pai d by him into =y
special account in the state treasury, Ssx—she 21t

s=ate f=d desianaced the "municival vensions and D*OterlOﬂ
fund, " and afrer aspprovriation bv the Tegisiaturxe, shzall be
digtributed in sccordance with the provisions of W. Va., Ccde §
33-3-144{¢) z==less-otheswise—weouired b "he. Cese——af Nass

T

§ 114-20-6. Separability.

e

-- If any provision cof this
4, fhe remainder of this zegulatien
x

éby.

£.1. Part‘aT invalidicy
wegulation yuls is held inval
T

—_— o

*uWe shall not bhe affected
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ANNUAL AFFIDAVIT
OF EXCESS LINE BROKER
TO THE
WEST VIRGINIA
INSURANCE COMMISSICNER

STATZ QF WEST VIRGINIA, COUNTY OF

Pursuant to the provisions of §33-12-10(b} o ths West Vi
Code, I, , an Excess Line Zvok Ly i
by the State o West Vlrg_nla, hereby make ocazna &nd state
Irsurance Commissioner of Wast Virginia, that the attached An:
Repcrt of Exuess Line Policies is inclusive c¢I evsxy excess line
policy procured by me during the preceding calandaxr yea? and that
for each policy listed on the attached Annual Report of Written
Excess Line Policiess a diligent effori has bssn made To procurse
the amount c¢f insurance necessary to protect ‘against loss of or
damage to property or person from insurers 71ce“=ed to transact and
ac;uallv writing this typs cf insurancs DJS’Pe s in West Virginia,
and that the vlacing of this insurance has not Zsen Ior the purpose
of securing advantagss as o prem;uT rate or terms oI the insurance

contract. I maks o=z th,apd state that I will maintain as a vart of.
the_fuill anc true recdrd of each N':Dr:uw*ecx excsss _ine pollicy the

s
was unabLe ts place =he risk witx» a lizenss3 insgurer.

reasons why -
Having Zfailzsd o procurxrs Ihe regulred ce
licensed to Zransact business in Wast V--,l:_a, I

the following statements werse prirnted or stzrped in contrasting
color on the IZace cif gach policy or other evidsnce of insurance:

"THIZ COMPANY IS NOT LICENSED TO DO BUSINESS IN WEST VIRGINIA, AND
IS NOT SUBJECT TOQ THE WEST VIRGINIA INSURANCE GUARANTY ACT.M

- . o - -
Witness Ty s.gnaturs thils _ Cavy of , =9

Affiant:

Subscribed and sworn Lo beficre me this dav of , ;

—— _ . -




STATE OF WEST VIRGINIA

Y Offices of the Insurance Commissioner Legal Division

GASTON CAPERTON

Govemor

June 27, 1995

HAND DELIVERED

Ms. Judy Cooper, Director
Administrative Law Divisicn
Office of Secretary of State
State Capitol .
Charleston, WV 25305

Dear Ms. Cooper:

Enclosed please” find for filing
following:

{1) Noctice of an Emerdéncy Rule;

HANLEY C. CLARK

Insurance Commissioner

fourteen copies of the

(2) Notice of a Comment Pericd on a Propesed Rule (only one

copy enclosed as reguired);

(3) Consent of Tax and Revenue Cabinet Secretary to Proposed

Rule;

(4) Brief summary of Rule;

(5) Legislative Rule-Making Review Committee Questiocnnaire;

(6y Fiscal HNote; -

(7} The propocsed emergency rule titled "Regulation Relating
to Excess Lines Brokers” {(Series 20}.

Please contact me if further information is required.

Sincerely,

A ALl

B. Keith Huffman‘

General Counsel

BKH/c3s
Enclosures

2019 Washington Street, East
P.O. Box 50540
Charleston, West Virginia 25303-0540

Telephone (304) 538-0401
"We are an Equal Qpportunity Employer” Facsimile (304) 558-0412




WILLIAM H. HARRINGTON
Chief of Staff

JUDY COOFER
Director, Administrative Law

PENNEY BARKER
Supervisor, Corporations

-

KEN HECHLER .
Secretary of State

MARY P. RATLIFF

Deputy Secretary of State
STEPHEN N. REED
pepLy Secreiary of Site STATE OF WEST VIRGINIA
SECRETARY OF STATE (Plus ali the volunteer
Building 1, Suite 157-K help we can get)

CATHERINE FREROTTE
Executive Assistant
’ 1600 Kanawha Blvd., East
Charteston, WV 25308-0770

Telephone: (304} 558-6000
Corporations: (304) 558-8000 _

FAX: (304) 558-0900
August 7, 1985

NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: Insurance Cormmission
Amendments, Series 20, Regulation Relating to Excess Line Brokers

RULE:
DATE FILED AS AN EMERGENCY RULE: June 27, 1995

DECISION NO. 13-95

Following review under WV Cede 28A-3-152a, it is the decision of the Secretary of State
that the above emergency rule be approved. A copy of the complete decision with

required findings is available from this office.
A Tkl

KEN HECHLER
Secretary of State
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KEN HECHLER
Secretary of State

WILLIAM H. HARRINGTON
Chief of Staff

MARY P, RATLIFF
Deputy Secretary of State

JUDY COOPER
Director, Administrative Law

STEPHEN N, REED PENNEY BARKER

DEPL:YEEBCTEEW Of(j:: STATE OF WEST VIRGINIA Supervisor, Corporations
CAT INE FRER
Executive Assistant SECRETARY OF STATE {Plus all the volunteer
elest (304 558-6000 Building 1, Suite 157-K help we can gst)
clephone: (304) 558- : 1900 Kanawha Blvd., East '
SRk e Charleston, WV 25305-0770
EMERGENCY RULE DECISION
(ERD 13-85)
AGENCY: Insurance Commission
RULE: Amendments, Series 20, Regulation Relating to Excess Line
Brokers
FILED AS AN EMERGENCY RULE: June 27, 1895
par. 1 The Insurance Commission (Commission) has filed the above amendments to
an existing rule as an emergency rule.
par. 2 West Virginia Code 29A-3-15a requires the Secretary of State to review all

emergency rules filed after March 8, 1886. This review requires the Secretary
of State to determine if the agency filing such emergency rule: 1) has complied
with the procedures for adopting an emergency rule; 2) exceeded the scope of
its statutory authority in promuigating the emergency rule; or 3) can show that
an emergency exists justifying the promulgation of an emergency rule.

pnar. 3 Following review, the Secretary of State shall issue a decision as to whether or
not such an emergency rule should be disapproved [(29A-3-15a(b)].

par. 4 (A) Procedural Compliance: WV Code 28A-3-15 permits an agency to adopt,
amend or repeal, without hearing, any legislative rule by filing such rule,
along with a statement of the circumstances constituting the emergency,
with the Secretary of State and forthwith with the Legislative Rule-Making
Review Commitiee (LRMRC).

par. 5 If an agency has accomplished the above two required filings with the
appropriate supporting documents by the time the emergency rule decision is
issued or the expiration of the thirty-five day review period, whichever is sooner,
the Secretary of State shall rule in favor of procedural compliance.

par. 6 The Commission filed this emergency rule with supporting documents with the
Secretary of State June 27, 1895 and with the LRMRC June 27, 1985.




par.

par.

par.

par.

par.

par.

par.

10

11

12

13

it is the determination cf the Secretary of State that the Commission has
complied with the procedural requirements of WV Code §29A-3-15 for adoption
of an emergency rule.

(B) Statutory Authority -- WV Code §33-12-11 reads in part:

On or before March 1, 1996, and on or before the first day of March, thereafter, each
excess line broker shall file, on a form prescribed the comumissioner, a report under
oath, setting forth facts from wihich it may be deterinined whether the requirements
of §33-12-10 of this article have been met with respect to each excess line policy
procured by the excess line broker during the preceding calendar year...

The commissioner shall promulgate rules pursuant to the provisions of §29A4-1-1 of
this code, specifving the reporting forms required by this section prior to August 1,
1995,

It is the determination of the Secretary of State that the Commission has not
exceeded its statutory authority in promulgating this emergency rule.

(C) Emergency -- WV Code 29A-3-15(f) defines "emergency” as follows:

(f) For the purposes of this section, an emergency exists when the promulgation of
a rule is necessary for the immediate preservation of the public peace, health, safety
or welfare or is necessary to comply with a time limitation established by this code
or by a federal statute or regulation or to prevent substantial harm to ithe public
inferest.

There are essentially three classes of emergency broadly presented with the
above provision; 1) immediate preservation; 2) time limitaticn; and 3) substantial
harm. An agency need only document to the satisfaction of the Secretary of
State that there exists a nexus between the proposal and the circumstances
creating at least one of the above three emergency categories.

The facts and circumstances as presented by the Commission are as follows:

§33-12-11 requires the commissicner to promulgate, prior to August 1, 1995, a
rule specifying the reporting forms setting forth each excess line policy procured
during the preceding calendar year.

The rule is necessary to verify thai insurance coverage scught was not
procurable from a licensed insurer authorized te transact insurance in this Siate,
and to account for each excess line policy procured during a calendar year.

It is the determination of the Secretary of State that this proposal qualifies under
the definition of an emergency as defined in §20A-3-15(f). . . "time limitation".




par., 14

This decision shall be cited as Emergency Rule Decision 13-85 or ERD 13-95
and may be cited as precedent. This decision is available from the Secretary of
State and has been filed with the Insurance Cemmissicn, the Atiorney General

and the Legislative Rule Making Review Commission.

T=""KEN HECHLER
Secretary of State

Entered
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