WEST VIRGINIA Do Not Mark In This Box

N I i

-

SECRETARY OF STATE R
JOE MANCHIN, III T - P23y

ADMINISTRATIVE LAW DIVISION T

Form#4 O L A ar o TaTE

NOTICE OF RULE MODIFICATION OF A PROPOSED RULE

AGENCY: __Insurance Commission TITLE NUMBER.__ #
CITE AUTHORITY: __West Virginia Code Section 33-2-10

AMENDMENT TO AN EXISTING RULE: YES X NO __
IF YES, SERIES NUMBER OF RULE BEING AMENDED: _____ 20
TITLE OF RULE BEING AMENDED: _._Excess Line Brokers

IF NO, SERIES NUMBER OF RULE BEING PROPOSED:
TITLE OF RULE BEING PROPOSED:

THE ABOVE PROPOSED LEGISLATIVE RULES, FOLLOWING REVIEW BY THE LEGISLATIVE RULE MAKING
REVIEW COMMITTEE, IS HEREBY MODIFIED AS A RESULT OF REVIEW AND COMMENT BY THE
LEGISLATIVE RULE MAKING REVIEW COMMITTEE. T TTACHED MODIFICATIONS ARE FILED WITH

THE SECRETARY OF STATE.
%
i)

Aflorizﬁd Signature

EL 20




Section

114-20-1.

114-20-2.

114-20-3.

114-20-4.

114-20-5.

114-20-6.

114CSR20

WEST VIRGINIA LEGISLATIVE RULE
INSURANCE COMMISSIONER

SERIES 20
EXCESS LINE BROKERS

General.
Definitions.

Licensing of an Excess Line Broker; Revocation, Suspension or Refusal to Renew
License and Penalty in Lieu Thereof.

Placement of Excess Line Coverages.

Excess Line Premium Tax Annual Return and Report by Broker.

Separability.




CUED
114CSR20

GATT- P23y
WEST VIRGINIA LEGISLATIVE RULE

INSURANCE COMMISSIONER e UEIBIHIA
Lolon Y OF STATE
SERIES 20
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§114-20-1. General.

1.1. Scope. -- This legislative rule establishes certain requirements for the licensing and
regulation of excess line brokers pursuant to W. Va. Code §33-12-1 et. seq.

1.2. Authonity. -- W. Va. Code §33-2-10.

1.3. Filing Date. -~ April 21996
1.4. Effective Date. -- Aprl2;1996-

§114-20-2. Definitions.
2.1. "Commissioner" means the Insurance Commissioner of West Virginia.

2.2. "Evidence of Insurance" means written or printed statements evidencing the applicability
and effectiveness of insurance coverages, including, but not limited to, policy forms, certificates,
cover notes, binders and other traditionally acceptable evidences of insurance.

2.3. "Excess Line Insurer" means an insurer not licensed by the commissioner to do
insurance business, and considered to be a nonadmitted insurer, in the state of West Virginia.

2.4, "Excess Line Broker" means an individual licensed pursuant to the provisions of this
rule and W. Va. Code §3312-1333-12C-4 for the purposes of placing insurance of on risks resident,
located or to be performed in this state, with an excess line insurer.

2.5. "Excess Line Market" means the entire scope of insurance business on risks resident,
located or to be performed in this state, to be placed with an excess line insurer.

2.6. "Insolvent Insurer” means any insurer which is determined to be insolvent in accordance
with the provisions of chapter thirty-three of the West Virginia Code, or any insurer which is
determined to be insolvent by the commissioner of any other state.

2.7. "Licensed Insurer" means an insurer licensed by the commissioner to do insurance
business in the state of West Virginia.
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§114-20-3. Licensing of an Excess Line Broker; Revocation, Suspension or Refusal to Renew
License and Penalty in Lieu Thereof.

3.1. Licensing requirements. -- Any applicant for an excess line broker’s license issued or
renewed under the provisions of W. Va. Code §33-12-1333-12C-4:

a. Shall be a duly licensed West Virginiaresidentagent individual insurance producer
holding a current and valid license for the type(s) of insurance which the applicant expects and
intends to export to the excess line market;

b. Shall have held for at least three (3) consecutive years immediately preceding the
date of application a valid agent's individual insurance producer’s license for the type(s) of insurance
the applicant expects and intends to export to the excess line market, and shall have held a valid
West Virginia resident or nonresident agent's individual insurance producer’s license for such type(s)
of insurance for at least one (1) of those three (3) years, or hold a valid excess or surplus line broker
license issned by another state. The commissioner, in his or her discretion, may waive this
requirement if the applicant otherwise demonstrates the necessary trustworthiness and competence
by education, experience or other relevant factors;

¢. Shall satisfactorily complete an examination administered by the office of the
commissioner or its designated agent or hold a valid excess or surplus line broker license issued by
another state.

d. Shall pay the required hcense fee as established by the provisions of W. Va. Code
§3342-13-33-12-10;

fe. Shall be considered trustworthy for the purpose of conducting insurance business
as an excess line broker, as required by the provisions of W. Va. Code §3 3342143 33-12C-4; and

g f. Shall satisfy any other criteria reasonably established by the commissioner.

3.2. Revocation, suspension or refusal to renew license. -- Whenever, after notice and
hearing, the commissioner is satisfied that any excess line broker has violated any provisions of any
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administrative rule of the commissioner or any provisions of W. Va. Code §3342-2533-12-24 oris

1ncompetent or untrustworthy, he-orshe the commissioner sha%l—reveke—suspend—er—reﬁ&se—te—renew

%heusaad—del%ars—@-l—@@@)—fer—e&eh—v}e}aﬂe& may place on probatmn suspend revoke or refuse o

issue or renew an excess line broker’s license, or may levy a civil penalty not to exceed five thousand
doltars ($5,000.00) or any combination of actions for each violation, and upon failure of the licensee
to pay the penalty by delivery of the sum to the commissioner within thirty (30} days of notice of the
penalty, the commissioner shall revoke, suspend or refuse to renew the license.

§114-20-4. Placement of Excess Line Coverages.

4.1. Due diligence. -- In accordance with the provisions of W. Va. Code §33-12-10(b) 33-
12C-1(b), the insurance coverage written by an excess line insurer and placed by an excess line
broker shall not be procurable from licensed insurers authorized to transact that kind of insurance in
this state. The broker shall submit to the commissioner a sworn notarized affidavit, as provided in
subsection 4-4- 4.5 of this rule, that a diligent search has been made to place the rnisk with licensed
insurers authorized to write and actually writing the particular type of risk sought to be placed in the
excess line market. This affidavit, which shall include a sworn statement as to the reasons why the
broker has been unable to place the risk with licensed insurers, will be maintained as required by W.
Va. Code §3312-15 33-12C-8 as a part of the full and true record of each excess line contract
procured.

4.2. The following minimum requirements and conditions apply to the conduct of a diligent
search to place a risk with licensed insurers:

a. The individual insurance producer shall execute and forward to the licensed excess
line broker a written statement, in a form prescribed by the commissioner, declaring that a diligent
effort to procure the desired coverage from admitted insurers was made.

b. A diligent effort to procure the desired coverage from licensed insurers has been
made if the individual insurance producer declares on the prescribed form that at lgast three licensed
insurers writing coverages in this state comparable to the coverage being sought have declined to
insure the particular risk.

c. An individual insurance producer shall obtain a declination in writing from the

licensed insurer or create a written record of an oral declination by the licensed insurer. A written
record of an oral declination shall be made by the person who initially received the declination or by

another employee of the individual insurance producer from information transmitted by the person
Page 3
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who received the declination. A declination shall be obtained from the licensed insurer or recorded
by or on behalf of the individual insurance producer at or near the time of receipt of the declination,
and the records maintained in the regular course of business.

d. A written record documenting an oral declination shall include:

1. The name, office location and phone number of the licensed insurer or firm
acting in the capacity of underwriting manager for the licensed insurer.

2. The name and position of the person contacted.

3. The date of contact.

4. A detailed explanation of the licensed insurer’s reasons for declining to
insure the risk.

e. If a licensed insurer fails to respond within 5 business days after first being
contacted by the individual insurance producer, the individual insurance producer may assume that
the insurer has declined to write the risk. The individual insurance producer shall create a written
record of the contact, including the manner in which contact was made and the information required
under subdivision d.

f. A declination of coverage by a licensed insurer shall be made by a full-time

employee of the licensed insurer who has underwriting responsibility or by a full-time employee of a
firm acting in the capacity of underwriting manager for the licensed insurer.,

g. For purposes of this subdivision, the term"affiliate" is used as defined in W. Va.
Code §33-27-2.

1. A declination may not be obtained from a licensed insurer which is an
affiliate of a licensed insurer from which a declination has already been obtained.

2. Excess line insurance may not be placed with an unlicensed insurer that is
an affiliate of a licensed insurer from which a declination has been obtained.

3. The restrictions in paragraphs 1 and 2 do not apply if the affiliated insurers

write coverage independently of each other using separate and independently developed underwriting

criteria and marketing plans and, for underwriting purposes, compete with each other for the same
type of coverage or class of insurance.
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42. 4.3. Notification. -- Each excess line insurance policy or evidence of insurance shall
have printed or stamped in contrasting color on the front page the following statement:

THIS COMPANY IS NOT LICENSED TO DO BUSINESS IN WEST VIRGINIA -
AND IS NOT SUBJECT TO THE WEST VIRGINIA INSURANCE GUARANTY ACT.

43- 4.4. Countersignature. -- In accordance with the provisions of W. Va. Code
§3342-733-12C-7, no contract of insurance covering a subject of insurance, resident, located or to
be performed in this state, shall be executed, issued or delivered by an excess line broker unless the
contract is signed or countersigned in writing by a duly licensed resident excess line broker. This
section does not apply to: Reinsurance; credit insurance; any contract of insurance covering the
rolling stock of any railroad or covering any vessel, aircraft or motor carrier used in interstate or
foreign commerce, or covering any liability or other risks incident to the ownership, maintenance or
operation thereof; any contract of insurance covering any property in interstate or foreign commerce,
or any liability or risks incident thereto.

44 4.5, Excess line broker’s affidavit and report. -- Each excess line broker shall execute
and file with the commissioner, in accordance with the provisions of W. Va. Code §33-12-11 33-
12C-2, the information requested on the Annual Affidavit of Excess Line Broker and the Annual
Report of Written Excess Line Policies. This affidavit and report shall be filed under oath, and shall
be received by the commissioner on or before the first day of March in conjunction with the Annual
Excess Line Tax Return Reconciliation, Form Leb-4 A, as revised, and as required under subsection
5.1 of this rule. The Annual Affidavit of Excess Line Broker shall include a swomn statement that the
Annual Report of Excess Line Policies is inclusive of every excess line policy procured by the
Excess Line Broker during the preceding calendar year. The commissioner may require that the
Annual Report of Written Excess Line Policies be submitted in a computer-readable form compatible
with the electronic data processing system of the Office of the Insurance Commissioner.

4:5-4.6. Records of excess line broker. -- In accordance with the provisions of W. Va. Code
§33-12-15; 33-12C-8 each excess line broker shall keep in his or her office a full and true record of
each excess line contract procured by him or her, and the records may be examined at any time
thereafter by the commissioner. The records shall include the following items as they are applicable:
a. The name and address of the excess line insurer;
b. The names and addresses of the insureds;

¢. The amount of mmsurance;

d. The gross premium charged;
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e. The return premium paid, if any;

f. The rate of premium charged on the several items of coverages;

g. The effective date of the contract and the terms of the contract; and

h. A brief general description of the risks insured against and the property insured,;

1. The policy number;

i. The written due diligence declaration of the individual insurance producer; and

k. Any additional information the commissioner may require to effectuate the
provisions of article twelve-c of chapter thirty-three.

4.7. Each resident excess line broker which countersigns an excess line contract shall keep in
his or her office a full and true record of each excess line contract countersigned by him or her.
These records may be examined at any time thereafter by the commissioner and shall include the
following items as they are applicable:

a. The name and license number of the nonresident excess line broker:

b. The name and address of the excess line insurer;

¢. The names and addresses of the insureds:

d. The policy number; and

€. The gross premium charged.

4-6-4.8. Responsibilities of the excess line broker. -- Each licensed excess line broker who
participates directly or indirectly in effecting any insurance contract on an excess line basis:

a. Shall, in no instance, shall knowingly place any coverage in an insolvent insurer, in
accordance with the provisions of W. Va. Code §3312-22 33-12C-11;

b. May accept and place authorized excess line business from any insurance-agentor
breker individual insurance producer licensed in this state for the kind of insurance involved, and

may compensate the agent-orbroker ofthe-insuranee individual insurance producer. The excess line
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broker has the right to receive from the excess line insurer the customary commission, in accordance*
with the provisions of W. Va. Code §33-42-14 33-12C-6; and

¢. In those instances in which excess line business is produced to an excess line
broker by an agent-er-breker individual insurance producer licensed in this state for the kind of
insurance involved, it is the excess line broker's responsibility to include the necessary information in
the Annual Report of Written Excess Line Policies required by subsection 4-4- 4.5 of this rule and
the Annual Excess Line Tax Return Reconciliation Form Leb-4A, as required by subsection 5.1 of
this rule.

4.7 4.9. Excess line insurance valid. -- In accordance with the provisions of W. Va. Code
§3312-12-33-12C-3, any insurance contract procured as excess line coverage from an excess line
insurer shall be fully valid and enforceable as to all parties, and shall be given recognition in all
matters and respects to the same effect as like contracts issued by licensed insurers.

§114-20-5. Excess Line Premium Tax Annual Return and Report by Broker.

5.1. Reporting of premiums placed and taxed. -- Each excess line broker licensed in
accordance with the provisions of this rule and W. Va. Code §33-32-13 33-12C-4, shall make under
oath to the commissioner, a quarterly return on or before the twenty-fifth day of the month
succeeding the close of the quarter and an annual reconciliation return on or before the first day of
March of the gross amount of premium charged the insured by excess line insurers and the gross
amount of the fees charged by the excess line broker for insurance procured by the Licensee excess
line broker during the previous calendar year, including any so-called dividends on participating
insurance policies applied in reduction of premiums, less premiums returnable for cancellation. The
Excess Lines Broker shall complete the Quarterly Excess Line Tax Return, Form Leb-4 and Annual
Excess Line Tax Return Reconciliation Form Leb-4A, as revised, prepared and supplied by the
COmMMISsioner. '

5.2. Payment of excess line premium taxes. -- The tax required to be paid under the
provisions of this rule shall be a sum equal to that in accordance with the provisions of W. Va. Code
§3312-16A 33-12C-9, and shall be paid to the commissioner on a calendar year basis and in
quarterly estimated installments due and payable on or before the twenty-fifth day of the month
succeeding the close of the quarter in which they accrued, except for the fourth quarter. For the
fourth quarter, the taxes shall be due and payable and final computation of the actual total liability
for the prior calendar year shall be made, less credit for the three quarterly estimated payments on or
before the first day of March. All the taxes paid to the commissioner shall be paid by him or her into
a special account in the state treasury, designated the "municipal pensions and protection fund," and
after appropriation by the Legislature, shall be distributed in accordance with the provisions of W.
Va. Code §33-3-14D(c).
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§114-20-6. Separability.

6.1. Partial invalidity. -- If any provision of this rule is held invalid, the remainder of this
rule shall not be affected thereby.
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MEMORANDUM

TO: Judy Cooper, Secretary of State’s Office DRI P 233
/ SENY) (R i —
FROM: Vincent]. King, General Counsel \Wy T IR A
Gt LF STATE

RE: SERIES2 - LICENSING AND CONDUCT OF INDIVIDUAL
INSURANCE PRODUCERS, AGENCIES AND SOLICITORS

SERIES 20 - EXCESS LINE BROKERS

DATE: October 7, 2002

cc: Jane L. Cline, Insurance Commissioner
Debra Graham, Legislative Rule-making Review Committee

Attached herewith is one (1) copy each of the above subject proposed rules with
technical changes per Connie Bowling’s recommendations. Please replace the Series 2 and
Series 20 modified rules, filed with your office on October 1, 2002, with the attached.

If you have any questions or comments regarding the above, please contact our
office.
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WEST VIRGINIA LEGISLATIVE RULE
INSURANCE COMMISSIONER

SERIES 20
EXCESS LINE BROKERS

§114-20-1. General.

1.1. Scope. -- This legislative rule establishes certain requirements for the licensing and
regulation of excess line brokers pursuant to W. Va. Code §33-12-1 et. seq.

1.2. Authority. -- W. Va. Code §33-2-10.

1.3. Filing Date. -- Aprl21996;
1.4. Effective Date. -~ Aprib2,31996-
§114-20-2. Definitions.
2.1. "Commissioner" means the Insurance Commissioner of West Virginia.

2.2. "Evidence of Insurance" means written or printed statements evidencing the applicability
and effectiveness of insurance coverages, including, but not limited to, policy forms, certificates,
cover notes, binders and other traditionally acceptable evidences of insurance.

2.3. "Excess Line Insurer” means an insurer not licensed by the commissioner to do
insurance business, and considered to be a nonadmitted insurer, in the state of West Virginia.

2.4. "Excess Line Broker" means an individual licensed pursuant to the provisions of this
tule and W. Va. Code §3342-1333-12C-4 for the purposes of placing insurance ef on risks resident,
located or to be performed in this state, with an excess line insurer.

2.5. "Excess Line Market" means the entire scope of insurance business on risks resident,
located or to be performed in this state, to be placed with an excess line insurer.

2.6. "Insolvent Insurer" means any insurer which is determined to be insolvent in accordance
with the provisions of chapter thirty-three of the West Virginia Code, or any insurer which is
determined to be insolvent by the commissioner of any other state.

2.7. "Licensed Insurer” means an insurer licensed by the commissioner to do insurance
business in the state of West Virginia.
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§114-20-3. Licensing of an Excess Line Broker; Revocation, Suspension or Refusal to Renew
License and Penalty in Lieu Thereof.

3.1. Licensing requirements. -- Any applicant for an excess line broker's license issued or
renewed under the provisions of W. Va. Code §33—42-4333-12C-4:

a. Shall be a duly licensed West-Virginiaresidentagent individual insurance producer

holding a current and valid license for the type(s) of insurance which the applicant expects and
intends to export to the excess line market;

b. Shall have held for at least three (3) consecutive years immediately preceding the
date of application a valid agent's individual insurance producer’s license for the type(s) of insurance
the applicant expects and intends to export to the excess line market, and shall have held a valid
West Virginia resident or nonresident agent's individual insurance producer’s license for such type(s)
of insurance for at least one (1) of those three (3) years, or hold a valid excess or surplus line broker
license issued by another state. The commissioner, in his or her discretion, may waive this
requirement if the applicant otherwise demonstrates the necessary trustworthiness and competence
by education, experience or other relevant factors;

¢. Shall satisfactorily complete an examination administered by the office of the
commissioner or its designated agent or hold a valid excess or surplus line broker license issued by
another state.

d. Shall pay the required license fee as established by the provisions of W. Va. Code
§3342-13-33-12-10;

fe. Shall be considered trustworthy for the purpose of conducting insurance business
as an excess line broker, as required by the provisions of W. Va. Code §3 3312143 33-12C-4; and

g f. Shall satisfy any other criteria reasonably established by the commissioner.

3.2. Revocation, suspension or refusal to renew license. -- Whenever, after notice and
hearing, the commissioner is satisfied that any excess line broker has violated any provisions of any
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administrative rule of the commissioner or any provisions of W. Va. Code §33-142-2533-12-24, or is

1ncompetent or untrustworthy, he-ershe the commissioner shal—l—reveke—suspend—er—re&me—te—reﬂew

thousand-detars{$1;000)-fereach-violation; may place on probation, suspend, revoke or refuse to

issue or renew an excess line broker’s license, or may levy a civil penalty not to exceed five thousand
dollars ($5,000.00) or any combination of actions for each violation, and upon failure of the licensee

to pay the penalty by delivery of the sum to the commissioner within thirty (30) days of notice of the
penalty, the commissioner shall revoke, suspend or refuse to renew the license.

§114-20-4. Placement of Excess Line Coverages.

4.1. Duediligence. -- In accordance with the provisions of W. Va. Code §33-42-16¢b) 33-
12C-1(b}, the insurance coverage written by an excess line insurer and placed by an excess line
broker shall not be procurable from licensed insurers authorized to transact that kind of insurance n
this state. The broker shall submit to the commissioner a sworn notarized affidavit, as provided in
subsection -4-4- 4.5 of this rule, that a diligent search has been made to place the risk with licensed
insurers authorized to write and actually writing the particular type of risk sought to be placed in the
excess line market. This affidavit, which shall include a sworn statement as to the reasons why the
broker has been unable to place the risk with licensed insurers, will be maintained as required by W.
Va. Code §3312-15 33-12C-8 as a part of the full and true record of each excess line contract
procured.

4.2. The following minimum requirements and conditions apply to the conduct of a diligent

search to place a risk with licensed insurers:

a. The individual insurance producer shall execute and forward to the licensed excess
line broker a written statement, in a form prescribed by the commissioner, declaring that a diligent

effort to procure the desired coverage from admitted insurers was made.

b. A diligent effort to procure the desired coverage from licensed insurers has been
made if the individual insurance producer declares on the prescribed form that at least three licensed
insurers writing coverages in this state comparable to the coverage being sought have declined to
insure the particular risk.

¢._An individual insurance producer shall obtain a declination in writing from the
licensed insurer or create a written record of an oral declination by the licensed insurer. A writien
record of an oral declination shall be made by the person who initially received the declination or by
another employee of the individual insurance producer from information transmitted by the person
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who received the declination. A declination shall be obtained from the licensed insurer or recorded
by or on behalf of the individual insurance producer at or near the time of receipt of the declination,

and the records shall be maintained in the regular course of business.

d. A written record documenting an oral declination shall include:

1. The name, office location and phone number of the licensed insurer or firm

acting in the capacity of underwriting manager for the licensed insurer.

2. The name and position of the person contacted.

3. The date of contact.

4. A detailed explanation of the licensed insurer’s reasons for declining to

insure the risk.

e. If a licensed insurer fails to respond within 5 business days after first being
contacted by the individual insurance producer, the individual insurance producer may assume that
the insurer has declined to write the risk. The individual insurance producer shall create a written
record of the contact, including the manner in which contact was made and the information required
under subdiviston d.

f. A dechination of coverage by a licensed insurer shall be made by a full-time
employee of the licensed insurer who has underwriting responsibility or by a full-time employee of a

firm acting in the capacity of underwriting manager for the licensed insurer.

g. For purposes of this subdivision, the term"affiliate” is used as defined in W, Va.
Code §33-27-2.

1. A declination mav not be obtained from a licensed insurer which is an

affiliate of a licensed insurer from which a declination has already been obtained.

2. Excess line insurance may not be placed with an unlicensed insurer that is
an affiliate of a licensed insurer from which a declination has been obtained.

3. Therestrictions in paragraphs 1 and 2 do not apply if the affiliated insurers

write coverage independently of each other using separate and independently developed underwriting
criteria and marketing plans and, for underwriting purposes, compete with each other for the same
type of coverage or class of insurance.
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42. 4.3. Notification. -- Each excess line insurance policy or evidence of insurance shall
have printed or stamped in contrasting color on the front page the following statement:

THIS COMPANY IS NOT LICENSED TO DO BUSINESS IN WEST VIRGINIA,
AND IS NOT SUBJECT TO THE WEST VIRGINIA INSURANCE GUARANTY ACT.

43- 44. Countersignature. -- In accordance with the provisions of W. Va. Code
§3342-733-12C-7, no contract of insurance covering a subject of insurance, resident, located or to
be performed in this state, shall be executed, issued or delivered by an excess line broker unless the
contract 15 signed or countersigned in writing by a duly licensed resident excess line broker. This
section does not apply to: Reinsurance; credit insurance; any contract of insurance covering the
rolling stock of any railroad or covering any vessel, aircraft or motor carrier used in interstate or
foreign commerce, or covering any liability or other risks incident to the ownership, maintenance or
operation thereof] any contract of insurance covering any property in interstate or foreign commerce,
or any liability or risks incident thereto.

4:4-4.5. Excess line broker's affidavit and report. -- Each excess line broker shall execute
and file with the commissioner, in accordance with the provisions of W. Va. Code §33-42-11 33-
12C-2, the information requested on the Annual Affidavit of Excess Line Broker and the Annual
Report of Written Excess Line Policies. This affidavit and report shall be filed under oath, and shall
be received by the commissioner on or before the first day of March in conjunction with the Annual
Excess Line Tax Return Reconciliation, Form Leb-4A, as revised, and as required under subsection
5.1 of this rule. The Annual Affidavit of Excess Line Broker shall include a sworn statement that the
Annual Report of Excess Line Policies is inclusive of every excess line policy procured by the
Excess Line Broker during the preceding calendar year. The commissioner may require that the
Annual Report of Written Excess Line Policies be submitted in a computer-readable form compatible
with the electronic data processing system of the Office of the Insurance Commissioner.

45-4.6. Records of excess line broker. -- In accordance with the provisions of W. Va. Code
§3314215; 33-12C-8 each excess line broker shall keep in his or her office a full and true record of
each excess line contract procured by him or her, and the records may be examined at any time
thereafter by the commissioner. The records shall include the following items as they are applicable:

a. The name and address of the excess line insurer;
b. The names and addresses of the insureds;

¢. The amount of insurance;

d. The gross premium charged;

Page 5




Insurance Commissioner
Legislative Rule
Title 114, Series 20

e. The return premium paid, if any;

f. The rate of premium charged on the several items of coverages;

2. The effective date of the contract and the terms of the contract; and

h. A brief general description of the risks insured against and the property insured;

i. The policy number;

. The written due diligence declaration of the individual insurance producer: and

k. Any additional information the commissioner mayv require to effectuate the
provisions of ariicle twelve-c of chapter thirty-three.

4.7. Each resident excess line broker which countersigns an excess line contract shall keep in

his or her office a full and true record of each excess line contract countersigned by him or her.

These records may be examined at any time thereafier by the commissioner and shall include the

following items as thev are applicable;

a. The name and license number of the nonresident excess line broker:

b. The name and address of the excess ling insurer:

¢. The names and addresses of the insureds;

d. The policy number; and

¢. The gross premium charged.

4-6-4.8. Responsibilitics of the excess line broker. -- Each licensed excess line broker who
participates directly or indirectly in effecting any insurance contract on an excess line basis:

a. Shall, in no instance, shall knowingly place any coverage in an insolvent insurer, in
accordance with the provisions of W. Va. Code §3342-22 33-12C-11;

b. May accept and place authorized excess line business from any insuraneeagentor
breker individual insurance producer licensed in this state for the kind of insurance involved, and

may compensate the agent-orbrokeroftheinsuranee individual insurance producer. The excess line
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broker has the right to receive from the excess line insurer the customary commission, in accordance
with the provisions of W. Va. Code §3332-14 33-12C-6; and

¢. In those instances in which excess line business is produced to an excess line
broker by an agent-er-breker individual insurance producer licensed in this state for the kind of
insurance involved, it is the excess line broker's responsibility to include the necessary information in
the Annual Report of Written Excess Line Policies required by subsection 4-4- 4.5 of this rule and
the Annual Excess Line Tax Return Reconciliation Form Leb-4A, as required by subsection 5.1 of
this rule.

4:7- 4.9. Excess line insurance valid. -- In accordance with the provisions of W. Va. Code
§33342-12-33-12C-3, any insurance contract procured as excess line coverage from an excess line
insurer shall be fully valid and enforceable as to all parties, and shall be given recognition in all
matters and respects to the same effect as like contracts issued by licensed insurers.

§114-20-5. Excess Line Premium Tax Annual Return and Report by Broker.

5.1. Reporting of premiums placed and taxed. -- Each excess line broker licensed in
accordance with the provisions of this rule and W. Va. Code §33—32-13 33-12C-4, shall make under
oath to the commissioner, a quarterly return on or before the twenty-fifth day of the month
succeeding the close of the quarter and an annual reconciliation return on or before the first day of
March of the gross amount of premium charged the insured by excess line insurers and the gross
amount of the fees charged by the excess line broker for insurance procured by the lieensee excess
line broker during the previous calendar vear, including any so-called dividends on participating
insurance policies applied in reduction of premiums, less premiums returnable for cancellation. The
Excess Lines Broker shall complete the Quarterly Excess Line Tax Return, Form Leb-4 and Annual
Excess Line Tax Return Reconciliation Form Leb-4A, as revised, prepared and supplied by the
commissioner.

5.2. Payment of excess line premium taxes. -- The tax required to be paid under the
provisions of this rule shall be a sum equal to that in accordance with the provisions of W. Va. Code
§3312-16A 33-12C-9, and shall be paid to the commissioner on a calendar year basis and in
quarterly estimated installments due and payable on or before the twenty-fifth day of the month
succeeding the close of the quarter in which they accrued, except for the fourth quarter. For the
fourth quarter, the taxes shall be due and payable and final computation of the actual total liability
for the prior calendar year shall be made, less credit for the three quarterly estimated payments on or
before the first day of March. All the taxes paid to the commissioner shall be paid by him or her into
a special account in the state treasury, designated the "municipal pensions and protection fund," and
after appropriation by the Legislature, shall be distributed in accordance with the provisions of W.
Va. Code §33-3-14D(c).
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§114-20-6. Separability.

6.1. Partial invalidity. -~ If any provision of this rule is held invalid, the remainder of this
rule shall not be affected thereby.
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