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QUESTIONNAIRE

(Please include a copy of this form with each filing of your rule:
Notice of Public Hearing or Comment Period, Proposed Rule, and if
needed, Emergency and Modified Rule.)

DATE:

TO:

FROM:

July 27, 2007
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

QFFICE OF THE INSURANCE COMMISSIONER
ATTN: Legal Division

1124 Smith Street

Pogt Office Box 50540

Charleston, West Virginia 25305-0540

LEGISLATIVE RULE TITLE: Suitability In Annuity Transactions -

Title 114, Series 11B

1. Authorizing statute(s) citation:

WV Code §8§33-2-10 and 33-11-6.

2. a.

Date filed in State Register with Notice of Hearing or
Public Comment Period:

May 30, 2007 - Comment Period.

What other notice, including advertising, did you give
of the hearing?

N/A

Date of Public Hearing(s) or Public Comment Period
ended:

Comment period ended July 2, 2007.

Attach list of persons who appeared at hearing, comments
received, amendments, reasons for amendments.

Attached X No comments received
Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing:

(be exact)

July 27, 2007 (following Public Comment Period).




Insurance Commissioner
Title 114, Series 11B

f. Name, title, address and phone/fax/e-mail numbers of

agency person(s) to receive all written correspondence
regarding this rule: (Please type)

Timothy R. Murphy, Assoclate Counsel
West Virginia Insurance Commission
Legal Division

P.0O. Box 50540

Charleston, WV 25305-0540

Phone: (304) 558-6279, Ext. 1210

Fax: (304) 558-1362

E-mail: timothy.murphy@wvinsurance.gov

g. IF DIFFERENT FROM ITEM ‘f’, please give Name, title,
address and phone number(s) of agency person(s) who
wrote and/or has responsibility for the contents of

this rule: (Please type)
Same.
If the statute under which you promulgated the submitted

rules requires certain findings and determinations to be
made as a condition precedent to their promulgation:

N/A

a. Give the date upon which you filed in the State
Regisgter a notice of the time and place of a hearing
for the taking of evidence and a general description
of the issues to be decided.

N/A
b. Date of hearing or comment period:
N/A

c. On what date did you file in the State Register the
findings and determinations required together with
the reasons therefor?

N/A
d. Attach findings and determinations and reasons:

N/A




114 CSR 11B
Attachment to question 2(d)

Only one comment was received. The American Council of Life Insurers (ACLI)
commended the Insurance Commissioner for drafting the rule to track the NAIC model
and noted that it is a 2007 policy objective of the ACLI to promote the adoption of this
rule in every state. ACLI also noted that the disclosures mandated by the rule is the best
means of informing consumers about annuities they might be considering purchasing.
No changes to the proposed rule were suggested.

In keeping with OIC practice, §1.1 has been changed to add a reference to the
NAIC model on which the proposed rule is based:

“This rule is based on the National Association of Insurance Commissioners’ “Suitability
in Annuity Transactions Model Regulation” (Model 275), as amended in 2006.”




JACLI

Financial Security. For Life.

Leah J. Walters
Counsel, State Relations

June 29, 2007

Mr. Timothy R. Murphy

Associate Counsel

Offices of the Insurance Commissioner
1124 Smith Street

Charleston, WV 25305

RE: Proposed Series 11B, Suitability in Annuity Transactions
Dear Mr. Murphy:

This letter is submitted on behalf of the American Council of Life Insurers (ACLI), a national trade
association of legal reserve life insurance companies whose 373 member companies account for 93
percent of total assets, 91 percent of the life insurance premiums, and 95 percent of annuity
considerations in the United States. Two hundred and ninety six ACLI member companies are licensed
to do business in West Virginia and account for 93 percent of life insurance premiums and 97 percent of
annuity considerations. ACLI appreciates the opportunity to comment on the above-captioned proposed
Rule regarding Suitability in Annuity Transactions.

ACLI commends the West Virginia Insurance Department for adopting this Rule. The adoption of the
NAIC Suitability in Annuity Transactions Model Regulation in every state is a policy objective of ACLI in
2007. ACLI member companies are dedicated to the highest quality of customer service, and take very
seriously their obligation to protect the interests of current and future policyholders. ACLI and its
member companies believe that this Rule will serve as the best means to assure that consumers are
informed about annuities in general and specifically about the annuity products they purchase. In
addition, the adoption of this Rule in a manner so that it tracks the NAIC Model will promote uniformity
and efficiency for insurers operating in multipte jurisdictions without compromising important consumer
protections,

Again, ACLI appreciates the opportunity to provide you with comments and we applaud and appreciate
the adoption of this Rule.

Wtz

Leah J. Walters
Legislative Director - Mid-Atlantic Region

Sincerely,

American Council of Life insurers

101 Constitution Avenue, NW, Washington, DC 20001-2133
(202) 624-2131t (202) 572-4871 f leahwalters@acli.com
www.acli.com




Insurance Commissioner
Legisglative Rule
Title 114, Series 11B

SUITABILITY IN ANNUITY TRANSACTIONS

TITLE 114, SERIES 11B

BRIEF SUMMARY OF RULE

The rule is an adaptation of the National Association of
Insurance Commissioners (“NAIC”) Model Regulation 275, which sets
forth standards and procedures with respect to recommendations to
consumers that result in transactions involving annuity products so
that the insurance needs and financial objectives of consumers at
the time of the transaction are appropriately addressed. It is
similar to the proposed rule, 114 CSR 11A, that deals with life
insurance sales.



Insurance Commissioner
Legislative Rule
Title 114, Series 11B

SUITABILITY IN ANNUITY TRANSACTIONS

TITLE 114, SERIES 1l1B

STATEMENT OF CIRCUMSTANCES

This rule is one of a series of rules -- series 11, 11A, 11B,
11C and 8 - all of which are based on NAIC models dealing with
various aspects of the sale of life insurance and/or annuities.
The purpose of this rule is to set forth standards and procedures
for recommendations to consumers regarding transactionsg involving
annuity products so that the insurance needs and financial
objectives of consumers are appropriately addressed. The rule is
based on the National Association of Insurance Commissioners
(“NAIC"”) 2006 revisions to Model Regulation 275.




APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Rule Title:

Suitability In Annuity Transactions (Ttile 114 - Series 11B)

Type of Rule:
Agency:

X __Legislative

Interpretive

Insurance Commissioner

Procedural

Emergency

Address:

Post Office Box 50540

1124 Smith Street, Greenbrooke Building

Charleston, West Virginia 25305-0540

Phone Number:

(304) 558-0401

E

mail:

Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure

will have on costs and revenues of state government.

The rule will have no additional fiscal impact upon state government.

Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR
Effect of Proposal Current Next Fiscal Year
Increase/Decrease Increase/Decrease (Upon Full Implementation)
(use 6‘_6‘) (use (E_(E)
1. Estimated Total Cost None None None
Personal Services None None None
Current Expenses None None None
Repairs & Alterations None None None
Assets None None None
Other None None None
2. Estimated Total None None None
Revenues
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Rule Title: Suitability In Annuity Transactions (Ttile 114 - Series 11B)

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

N/A

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not captured elsewhere on this form.

Date: July 27, 2007

Signature of Agency Head or Authorized Representative

Jane L@line, Insurance Commissioner
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Section

114-11B-1.

114-11B-2.

114-11B-3.

114-11B-4.

114-11B-5.

114-11B-6.

114-11B-7.

TITLE 114
LEGISLATIVE RULES
OFFICES OF THE INSURANCE COMMISSIONER

SERIES 11B
SUITABILITY IN ANNUITY TRANSACTIONS

General.

Scope.

Exemptions.

Definitions.

Duties of Insurers and Insurance Producers.
Mitigation of Responsibility.

Optional Recordkeeping.
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§114-11B-1. General.

1.1. The purpose of this rule is to set forth standards and procedures for
recommendations to consumers that result in a transaction involving annuity products so that the
insurance needs and financial objectives of consumers at the time of the transaction are
appropriately addressed. This rule is based on the National Association of Insurance
Commissioners’ “Suitability in Annuity Transactions Model Regulation” (Model 275), as
amended in 2006.

1.2. Nothing herein shall be construed to create or imply a private cause of action for a
violation of this rule.

1.3. Authority. -- W. Va. Code §§33-2-10 and 33-11-6.

1.4, Filing Date. --

1.5. Effective Date. --
§114-11B-2. Scope.

This rule shall apply to any recommendation to purchase or exchange an annuity made to
a consumer by an insurance producer, or an insurer where no producer is involved, that results in
the purchase or exchange recommended.

§114-11B-3. Exemptions.

Unless otherwise specifically included, this rule shall not apply to recommendations
involving:

3.1. Direct response solicitations where there is no recommendation based on
information collected from the consumer pursuant to this rule;

3.2. Contracts used to fund:

a. An employee pension or welfare benefit plan that is covered by the Employee
Retirement and Income Security Act (ERISA),



Offices of the Insurance Commissioner
Legislative Rule
Title 114, Series 11B

b. A plan described by Sections 401(a), 401(k), 403(b), 408(k) or 408(p) of the
Internal Revenue Code (IRC), as amended, if established or maintained by an employer;

c. A government or church plan defined in Section 414 of the IRC, a government
or church welfare benefit plan, or a deferred compensation plan of a state or local government or
tax exempt organization under Section 457 of the IRC,

d. A nonqualified deferred compensation arrangement established or maintained
by an employer or plan sponsor;

e. Settlements of or assumptions of liabilities associated with personal injury
litigation or any dispute or claim resolution process; or

f. Formal prepaid funeral contracts.
§114-11B-4. Definitions.

4.1. "Annuity" means a fixed annuity or variable annuity that 1s individually solicited,
whether the product is classified as an individual or group annuity.

4.2. "Insurer" means a company required to be licensed under the laws of this state to
provide insurance products, including annuities.

4.3. "Insurance producer" means a person required to be licensed under the laws of this
state to sell, solicit or negotiate insurance, including annuities.

4.4. "Recommendation” means advice provided by an insurance producer, or an insurer
where no producer is involved, to an individual consumer that results in a purchase or exchange
of an annuity in accordance with that advice.

§114-11B-5. Duties of Insurers and Insurance Producers.

5.1. In recommending to a consumer the purchase of an annuity or the exchange of an
annuity that results in another insurance transaction or series of insurance transactions, the
insurance producer, or the insurer where no producer is involved, shall have reasonable grounds
for belicving that the recommendation is suitable for the consumer on the basis of the facts
disclosed by the consumer as to his or her investments and other insurance products and as to his
or her financial situation and needs.

Page 2



Offices of the Insurance Commissioner
Legislative Rule
Title 114, Series 11B

5.2. Prior to the execution of a purchase or exchange of an annuity resulting from a
recommendation, an insurance producer, or an insurer where no producer is involved, shall make
reasonable efforts to obtain information concerning:

a. The consumer's financial status;

b. The consumer's tax status;

¢. The consumer's investment objectives; and

d. Such other information used or considered to be reasonable by the insurance
producer, or the insurer where no producer is involved, in making recommendations to the
COIISUICr.

5.3. a. Except as provided under subdivision b of this subsection, neither an insurance
producer, nor an insurer where no producer is involved, shall have any obligation to a consumer

under subsection 5.1 related to any recommendation if a consumer:

1. Refuses to provide relevant information requested by the insurer or
insurance producer;

2. Decides to enter into an insurance transaction that is not based on a
recommendation of the insurer or insurance producer; or

3. Fails to provide complete or accurate information.

b. An insurer or insurance producer's recommendation subject to subdivision a of
this subsection shall be reasonable under all the circumstances actually known to the insurer or
insurance producer at the time of the recommendation.

5.4 a. An insurer either shall assure that a system to supervise recommendations that
1s reasonably designed to achieve compliance with this rule is established and maintained by
complying with subdivisions ¢ to e of this subsection, or shall establish and maintain such a
system, including, but not limited to:

1. Maintaining written procedures; and

2. Conducting periodic reviews of its records that are reasonably designed
to assist in detecting and preventing violations of this rule.
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Offices of the Insurance Commissioner
Legislative Rule
Title 114, Series 11B

b. A general agent and independent agency either shall adopt a system
established by an insurer to supervise recommendations of its insurance producers that is
reasonably designed to achieve compliance with this rule, or shall establish and maintain such a
system, including, but not limited to:

1. Maintaining written procedures; and

2. Conducting periodic reviews of records that are reasonably designed to
assist in detecting and preventing violations of this rule.

c. An insurer may contract with a third party, including a general agent or
independent agency, to establish and maintain a system of supervision as required by subdivision
a of this subsection with respect to insurance producers under contract with or employed by the
third party.

d. An insurer shall make reasonable inquiry to assure that the third party
contracting under subdivision ¢ of this subsection is performing the functions required under
subdivision a of this subsection and shall take such action as is reasonable under the
circumstances to enforce the contractual obligation to perform the functions. An insurer may
comply with its obligation to make reasonable inquiry by doing all of the following:

1. The insurer annually obtains a certification from a third party senior
manager who has responsibility for the delegated functions that the manager has a reasonable
basis to represent, and does represent, that the third party is performing the required functions;
and

2. The insurer, based on reasonable selection criteria, periodically selects
third parties contracting under subdivision ¢ of this subsection for a review to determine whether
the third parties are performing the required functions. The insurer shall perform those
procedures to conduct the review that are reasonable under the circumstances.

e. An insurer that contracts with a third party pursuant to subdivision ¢ of this
subsection and that complies with the requirements to supervise in subdivision d of this

subsection shall have fulfilled its responsibilities under subdivision a of this subsection.

f. An insurer, general agent or independent agency is not required by subdivision
a or b of this subsection to:

1. Review, or provide for review of, all insurance producer solicited

transactions; or
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Offices of the Insurance Commissioner
Legislative Rule
Title 114, Series 11B

2. Include in its system of supervision an insurance producer's
recommendations to consumers of products other than the annuities offered by the insurer,
general agent or independent agency.

g A general agent or independent agency contracting with an insurer pursuant to
subdivision ¢ of this subsection shall promptly, when requested by the insurer pursuant to
subdivision d of this subsection, give a certification as described in subdivision d of this
subsection or give a clear statement that it is unable to meet the certification criteria.

h. No person may provide a certification under paragraph 1, subdivision d of this
subsection unless:

1. The person is a senior manager with responsibility for the delegated
functions; and

2. The person has a reasonable basis for making the certification.

5.5. Compliance with the National Association of Securities Dealers Conduct Rules
pertaining to suitability shall satisfy the requirements under this section for the recommendation
of variable annuities. However, nothing in this subsection shall limit the insurance
commissioner's ability to enforce the provisions of this rule.

§114-11B-6. Mitigation of Responsibility.
6.1. The commissioner may order:

a. An insurer to take reasonably appropriate corrective action for any consumer
harmed by the insurer's, or by its insurance producer’s, violation of this rule;

b. An insurance producer to take reasonably appropriate corrective action for any
consumer harmed by the insurance producer's violation of this rule; and

c. An insurance agency producer that employs or contracts with an insurance

producer to sell, or solicit the sale, of annuities to consumers, to take reasonably appropriate
corrective action for any consumer harmed by the insurance producer's violation of this rule.

6.2. Any applicable penalty under W. Va. Code §33-12-24 for a violation of subsection
5.1, 5.2, or subdivision b of subsection 5.3 of this rule may be reduced or eliminated if corrective

action for the consumer was taken promptly after a violation was discovered.

§114-11B-7. Optional Recordkeeping.

Page 5



Offices of the Insurance Commissioner
Legislative Rule
Title 114, Series 11B

7.1. Insurers, insurance agencies and insurance producers shall maintain or be able to
make available to the insurance commissioner records of the information collected from the
consumer and other information used in making the recommendations that were the basis for
isurance transactions for ten (10) years after the insurance transaction is completed by the
insurer. An insurer is permitted, but shall not be required, to maintain documentation on behalf
of an insurance producer.

7.2. Records required to be maintained by this rule may be maintained in paper,

photographic, microprocess, magnetic, mechanical or electronic media or by any process that
accurately reproduces the actual document.
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