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AND
TRADE JOBS DEVELCPMENT CORPORATION
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NOTICE OF RULE MODIFICATION

West Virginia Industrial and Trade Jobs Development

LEGISLATIVE RULE:
Corporation, Chapter SE-1, Series 1

TITLE: General Administration of the West Virginia Capital Company Act:
Establishment of the Application Procedures to Implement the Act,

The above titled rule has been modified as a result of comments by the
Iegislative Rule-Making Review Committee and the attached modifications have
been incorporated into the above titled rule and £iled in the Secretary of

Director

State's office on January 12, 1987.
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TET

Title:. General Administ
Company Act: gEs

ration of the West Virginia Capifal
ol on :
Procedures to Imp

a
ablishment of tThe Appli ca .
lement the Act. =

Section L. General , , o

1.1 Tvpe

These are
Code %% 2°9n-1-2{(4&).

/
1.2 Scope

These legislative rules are promulgated to. provide for
the general administration of the West Virginia Capital pOmoany
Act, The West Virginia pao1taﬁ Company_Act was created to _
encourage the immediate -investment in WecL Virginia businesses by
making tax c:eai_s availabla to the investors in Qualified West
Vi?ginia Companies, The Act gives the Board of the West Virginia
Tndustrial and Trade Jobs Development Ceorporaticon the autheri
to designate el*giole Certified Caoitai Compani=ss as quaiifiod
for such tax credits and sets_forth the manner by which such
cempanlies must invest their CuDltal base in West Virginia
businesses, These rules ecuablisb the aDDLlcatlon proceduia for
such designation by the Board, the general reguiremenis for

Qualified Companies, and the process for the authorization and
use of the tax credits.

2

1.3 Ruthority

These leglslative rules are issusd under the authority
of West Virginia Code §§ 2%2-1-2(d), and 5B-1-3,

These leglslative rules became effective on

These Legislat

e Rules may %e cited as W. Va. Lagls.
Rules 58-1, Ser. 1, §

r page (128_ 3.




West Virginia Industrizl and Trade Jobs Davelopment Corporation
Leg., Rule, 3T-1 - ' o
Series 1, Sec

efinitions

1.7.1 As uced in these Ruleas:

1.7.1.1 act shzll mean the West Virginia Capital
Company Act, Article 1, Chapter 5E of the Code.

1.7.1.2 npplicant shall mean (1) a profit <or non-profi:
entity, organized and existing under the laws of West Virginia,

wh*ch is created for the purpose of maklng vanture capital
avaliable for gualified investments or (2) a West Virginia
pusiness devalorment corporation created pursuant to Article 14,
Chapter 31 of the Code; that seeks to be designaited by the Boara
as a Qualified Company. Tor purpcses cf this definiticn, entity
includes, but i1g not limited to, a corporaticon (inciuding an §
Corporation), a parinership, and a trust.

L1.3 Authorized Tax Cr
vided for 1n Code § 5BE-1-

edlits shall mean the tax
T ot

1.7.1.4 Board shall mean the Board of Directors of the
West virg*nia Industrial and Trade Jcbs Developmant Corporation

provided for in Article Z, Chapter 5C of the Code,

1.7.1.5 Caplital Base shall mean the equ1;y capital or
net worth upon which tax credits are authorized for a Qualified
Company and from which source, investments are to be made in
accerdance with thess Rules. S '

ash Equivalent shall mean an interest bearing
i aturity of less than one veaxr. ' o
erfified West Virginia Capital Ccmpany or
o < hall mean (1) a West Virginia business
c = tion created pursuant to Article 14, Chapter
31 e (27 & profit or non-preoiivientity orgaqized
and existi - the laws of the State of West Virglnia,
created For ifhe purgpse of meking vénture or risk cepiliital
avalilable to gualified investments, and cartified by the Board.

1.7.1.8 Ccde shall mean the Code of West Virginia cof
1931, as amended, . ’
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West Virginia Industrial and Trade Jcobs Development Corperation
L.eg. Rule, S5E-1L -

1du
Series 1, Sec. 1

1.7.1.9 Complete Application shall mean an application
that contains all of the informaticn and evidence reguired by
fthese Rules, as determined by the Director.

1.7.1.10 Decertification shall mean the action of the
Board of revoking the Qualified Status from a Capital Company, in
accordance with Secticn 6.9 of these Rules.

1.7.1.11 Designate as a pualified Company shall mean
he action of the Board in designating Certified Companies as
nalified Companies.

1.7.1.12 Designate as Qualified shall mean the action
of the Board to authorize a separate capltal base for a2 Qualified
Company and to allocate tax credits for such separats caDLLaT
bases., [— ) .

1.7.1.13 Pevelcoment Corporation shall mean a west
Virginia Business Development Corporation created pursuant to
Article 14, Chapier 31 of the Code.

1.7.1.14 Director shall mean the Executive Director of
the West Virginia Industirial and Trade Jobs Development
Corporation, or his designated represantative.

1.7.1.15 Fiscal Year shall mean July 1 through June 30,
which 1g the fiscal year of the State.

1.7.1.16 Partnership shall include & syndicate, group,
rool, Jjoint venture, or other unincorporated organization,
throuzgh or bv means of which any business, finandial oreration,
or venture is carried on; and the term partner includes a member
of such syndicate, group, pool, joint venture or organization.

1.7.1.17 Quailified Investment shall mean a debt or
equity financing of anv West Virginia business, other than those
businesses prohibited by Subsectien 5.5 of thess Rules, which
financing shall be for the purpose of increasing West Virginia
employment and business opportunities while protecting the
people's constitutional right to a cleanfanq healthful
environment. - -

1.7.1.18 Qualified West Virginia Capita? Company or
gualified Companv shall mean a Certifiled West Virglnia Capital
Ccompany that has been designated by the Board as a Qualified

Page 3




Wast Virginia Industrizl and Trade Jobs Development Corporation
L.eg, Ruleg, 5B-1 1
Series 1, Sec.

Capital Company under the provisicns of Code § 3E~-1-6 and which
has raised 2 minimum capital base of One Million Dollars to a
maximum of Four Mil

capital base, tax ¢

licn Dollars per fiscal year, upon which
redits are allocated.

.7.1.1% Rules shall mean the Serles One Leagislative
Rules promulgated pursuant to the Act. g '
1.7.1.20 8 Cerporation or Subchapter 8 CorDorat*on
cshall mean a small business corporatiocon as defined in 5 136 1{p)
of the Internal Revenue Code of 1954, as amended, ror wnich an
election under § 1362(a) of said Code i1s in eifect. '

1.7.1.21 8tate shall mean the State o West Virginia,

1.7.1.22 West Virginia Buginess shall mean any

business which 1s located in or is principally based in West
Virginia, with more than £ifty percent (30%) cf lts assets,
operations and employses located 1n West Virginia.

=

Section 2. Procedure to Become a Qualified West
Virginia Capital Company

2.1 General Procedure. For purposes of ilmplementin
the tax credit program established by the Act and Lo facilitate
the process of gualification by the Beocard, the Board will combine
the process of certifyving and deSLgnatlng as Qualified West
Virginia Caol_Pl Comoanles under the Act into a one step
procedurey :

2.2 Regulrenents fox Qualified Company. The following

regulrements shall apply to all Quall led Companies and
Appilicants: . —— -

2.2.1 & Qualified Company shall elther be (A) a West
Virginiz business dsvelcopment corporation or (B) a proiit or
ncnprofit entiify organized and exlistiang under the lavs cZ West
Virginia, Created for the purpose of malkiag venturs or risk
capital available for gualified Ilnvestmentss

2.2.2 & Qualified C mpany shall hava a reasconably
accessible business offize located within the State of West
Virginia, which office shall “ave a listed tealephone number and
shall be open to the public during normal business hours.

Page 4




ﬁest Virginia Industrial ana ’rade Jobs Develo
Leg. Ruie, S5E-L 5
Series 1, Eec.
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2.2.3 A Qualified Company shall maintain all of its
capltal base, as defined in these Rules, in bank accounts angd
financial institutions, which are located in the State of West
Virginia, or in such other cash eguivalents which are obtained
from and managed by a West Virginia corporatlou.

2.2.4 A Qualified Company shall have a capital base of
at least One Million Dollars but not greater than Fo;r Million
Dollars during any fiscal year, which caOLtal base must be raised

after July 1, 1986. IZf the amcunt of the investment in a
Qualified Company in any fiscal vear exceeds Four Million
Dollars, such amount in excess of Four Million Dollars, shall not
be eligible Zor tax credits under the Act for that fiscal vear.

2.2.5 No more than twenty-five percent (25%) of each
separate capital base of a Qualified Company shall be in the form
of full récourse, interest bearing demand notes, backed by an
irrevecanle letter of credit or bond from a rFeputable socurce, as
determined by the Beard.

2.2.¢ R QuallL ed Commany s stated purpose must -be to |
encourage and assist in the creaticn, development or expansion of
West Virginia businesses. )

2.2.7 An Applicant shall establish an escrow _account
located in West Virginia, in which account, funds invested in the
Applicant shall be deposited and held for the pericd of time
between thelr receipt by the applicant and the designation of the
Applicant as a Qualified Company. A Qualified Company, sesking
Lo establish a separate caplital base or increase its capital
base, shall establish an escrow account located in West Virgin
into which account funds invested in the Qualified Company sha
be deposited and held for the period of time between their
receipt by the Qualified Ceompany anq the designation as gqualifie
of a separate Capltal base or an increase to capital base. Such
funds shall nct be invested by the Applicant or the Qualifed
Ceonpany until such 6eSLgnat;on py the Boar‘ In the event the

Board does net designate the a2pplican QLall_i d Company, or
dezigrnatse ag UQllfl d, a separaf 1 base cr an incrsase to
capital base, such funds snall be returned te the investors,
ragquesied by the investors. B '

i_]

ot
¢
'-I
)

2.2.8 An Appiicant or Qualifad Cempany, when sollciting
funds for its capital base, must disclose that no tax credit for
the investor's investment will be available until the Board

Page 5




West Virginia Industrial ané Trade Jobs Da velopment Corporation
I.eg. Rule, 5E-I :

Saries 1, Sec. 2

elther designates the Applicant a Qualifised Company or designates
as gualified a separate capital base or an increase to capital
base, and issues to the Qualified Company notice of such
cqualification eand a Certificate of tax credit. -

2.3 Designaticn Recuirements. 2An Applicant shall make
ritten application Zor designation as a Qualified West Virginia
apltal Company to the Board on GDP-_Catlon forms provided by the

Director. The application form shall be SLgﬁﬂd and verified by
the Applicant or by a duly authorized ocfficer, partner.or trustee.
of the 2pplicant and contain the following information and

S

evidence: _

2.

[
|

b

he full legal name o©f the Applicant;

[

2.3.2 The mailing and office addresses and tslephone
numbers of the Applicanit's principal orche in this State; and if
different, the ma;llng and ©office addresses and telephone numbars
0of the Applicant's principal place of business:

2.3.3 Information and evidence that the Applicant's
purpcse is to encourage and assist in the creaticn, development
and expansion of West Virginia businesses and to provide maximum
opportunities for the employment of West Virginians by making
venture capital available to West Virginia businesses:

2.3.4 A certified copy of the Certificate of
Incorporation, Articles ¢f Incorporation, Corporate Charter; =
certified copy of the certificate of formation of limited or
general partnership:; such documents that evidence the creation of
;i ©r such other evidence that the Applicant is organized
sting under the laws Of the State ¢f West Virginia;

2.3.8 The titles, names, zddresses and telephonse
numbers of the Applicant and the Applicant's directors and
cfficers; or ceneral, limited and managlnc nartnersg; oOr trLstﬂes
which addresses shall include str and numbsr, clty or town,
state and zip code;

2.3.6 The names, addresses and telephone numbers of all
cf the Rpplicant's investors,; including strest and number, clity
or town, state and zip code, and income tax return £iling status
of each investor, including whether each investor 1s a fiscal or
calendar year taxpayer; and each investor's employver
identification. or sccial security number; and for investors that

Paga 6




West Virginia Industrial and Trade Jcobs Development Corporation
Leg. Rule, 5EBE-1 5 , s
Series 1, Sec. . ’ B -

o~

are partnerships, § Corporations, or individual jo‘nt investors,
the foregeing informatich for 41l partners, shareholders and,
individuals; ' - -

2.3.7 Information and evidence that the Applicant has.
disclosed to all investors that & tax credit is not available for
such investor's investment in an Applicant until the Board has
designatad the Applicant a Qualified West Virginia Capital
Company and the investor has received a certificate authorizing
the tax credit approved by the Board for each fiscal vear:

2.3.8 Information and evidence that the Applicant has
disclosed to a3ll investors that the State of West Vlrg1n1a is not
liable in any manner for any damages which may result from of
arise out of the provislioas of the Act, these Rules, or the-
application thereoi;

2.3.9 & statement that the Applicant will use its
camital base, as defined in these Rules, tc make gualified
investments in accordance with the schedule set forth in Code §
5E-1-12 and Subsection 5.3 of these Rules; i

2.3.10 A statement that the Applicant will comply with
2all reguirements of the Act- and these Rules;

l“h

2.3.11 If the ADp iicant is a coerporation, information
on the aggregate number of shares which it has authority to
issue, itemized by classes, par value of shares, shares without
par valus, and series, if any, within a class;

2.3.12 Infeormatioh stating the total capital base cof
the Applicant, how the value has been determined and how the .
eguity peorticon has been determined;

ratcs.
lcant is in the fZorm of full zecour
demand notes, backed by an irrevocabls le
£

from a reputable source, as determined by the

idence that no more than 25% of eatch sep
aAppl

rd U) J]
(D

A

2.3.14 Information and evidsnce regavdl g whether the
Applicant has been decertified under Section & of these Rules and
whether any of the Applicant's officers, general partners,
managing partners, trustees or investors have ever gerved as

Paga 7




West Virginia Industrial and Trade Jobs Development Corporation
Leg. Rule, 53BE-1 2
Series 1, S=ac.

officers, general partners, managing partners or trustess of any
decertified Qualified Company;

2.3.15 Infcormation and evidence that the zpplicant has
established an egquity escrow account in West Virginia into which
account funds invested by investors have been deposited and will
be held f£3¥ the periocd of time between their investment and the
designation of the Applicant by the Roard as a Qualified Company ,
the locaticon of such account, that the Applicant nas disclosed to
the investors that no funds will be invested by the Applicant
antil 1t has been designated as a Qualified Company and that in
the event the Applicant does not so gualifiy, that the funds shall
be returned to the investors, if reguested bv the investors:

2.3.15 If any of the investors iIn the Applicant is a
partnership, an 8 Corporation, or an individual joint investor,
the appcrtionment plan, the employer identification or social
security number oF those to whom the tax credits is apportioned,
and statements sligned by each partner, sharehclder, or
individual, or a perscn duly authorized to act on the behalf of
such partner, sharshoelder, cr individual, that such partner,
snarenoTauh, or individual consents to the apportionment plan:
all of which reguirements are more fully set cut in Subsection
4.7.6.2 of these Rules: -

2.3.17 The information reguired in Subsecticn 4.1 of
these Rules; : , -

2.3.18 Such additional infcormation as may be reguested
by the Bocard.

2.4 Applicaticn Form. The Lorm for applyving to beconme
a Qualified West Virginia Capital Company may be cobtained from
the Director. o ' i '

ng. Each Applicant shall file five (3)
ns with the Director. i

2.6 Prockdure for Review by Director. The Directoyr
shall record the tims and date o Ziling of the application at
the time the application 1s received in the Ofifice of the West
Virginia Tnauepr&al and Trade Jobs Development Ccrpcration. The
Director shall review all applicatidns in £the order they are .
received. Upon *ecelpL of an aooi1cagvo", the Director shall
review the application to determine if the application is




West Vl*glnla Industrial and Trade Jobs Development Corporation
Leg. Rule, 5E-1 - : -
Series 1, Sec. 2

completa. Such determination shall be made within 45 davs of the
amollcaulon s receluh. In the event that the Director determines
an application 2o be incomplete, the Director shall not1f3 the
applicant, in writing, of the reasons for such deétermination and
shall return the incomplete application to the Applicant, The
Applicant may resubmit the applicaticn at any time after
correcting the deficiencises stated in the Notice. If the initial
filing was substantially complete, the time of filing for the
resupmitted application, for purposes of review by the Director,
shall be the time of the initial filing. If the initial £ili ng
was not substanbiallj complete, the time of £ lTLPg shall be the
date and time when the resubmlt;ed application is received by the
Director. -

2.7 False Information. The saom:*“al of any false or
misieading information by an Appllch; will be grouqu for
rejection of the application and denial of further consideration
of such Appiicant for gqualification. ’

2.8 Complete Application. Upon & determination by the
Directcr that an application is complete, the Director shall
place the complete application on the agenda o_ the next
regularly scheduled Board meeting.

2.9 Action of Board. The Board shall consider all
applications in the order they are placed on the agenda of any
regularly scheduled meeting of the Board. The Bcard shall
designate as a Qualified Company those Applicants which meet the
reguirements of the Act and these Rules,

2.10 2llccaticn of Tax Credits. Upon designating a
Qualified West Virginia Capital Company, the Board shall
allocate, in the crder in whicn companies are gualified bv the
Board, available tax credits for the investors in the Quall ied
Company . :

2.1% Notification of Qualifigation. The Director snall
nctify the Applicant in writing of the Beard's actilon designating
the Applicant 2 Qualified West Virginia Capizal Company and shall

issue to the Qualified Company the Certificate of tax oradit
providad in Subsection 4.5 of these Rules. Such notice shall set

Eorth the level of equlty caoltallzaulon that gualifies for tax
credits under Code § 5E-1-8.

Page 9




West Virginia Tndustrlal and Trade Jobs Development Corporation
Leg. Rule, 381 _ ’ B _ .
Series L, Sec. _Z2 7 -

2.12 Suspepnsion of Qualification Process,., The Board
shall suspend the gualification process guring any fiscal year in
which all available tax credits for such fiscal year have been
allocated. '

2.13 additional 2Applications. A Qualified Company
which does not sesk additicnal tax credits under Section 3 of
these Rules is not regquired to £ile any additional application
with the Board to retain its status as a Qualified Company,
provided that the Qualified Company remains in compliance with
the reguirements of the Act and these Rules,

2.14 amendments. A Qualified Company must notify the
Director of any changes in any of the information filed with the
Board as part of its dpplication £iled under Sections 2 and 3 of
these Rules or any other informaticon submitted to the Board
pursuant to these Rules. Such notification must be in writing
and filed by the Quall;1ed Company with the Company's next
semi-annual report which it is reguired to f;la pursuant to
Subsection 4.1 of these Rules.

Section 3. Additional Tax Credits.

3.1 Separate Capital Base. During each fiscal year, a
Qualified Comfany may s=sek 2 new cQolbal base and increases to
its capitzal base as follows:.

3.1.1 Bach fiscal year, a Qualified Company may apply
to the Board for designatiocon as gualified of a separate capital
base. - Such application for a separats capital base must be in
the amocunt of at least Cne Million Dollars but may not exceed
Four Milliion Dollars. The Qualified Company shall file an
application on the form provided in Section 2 of these Rules and
shall provide the information required for applicants in
Subsections 2.3.6, 2.3.7, 2.3.8, 2.3.9, 2.3.11, 2.3.12, 2.3.13;
2.3.14, 2.3.15, ana 2. ._6 of these Rules, as they apply tc the
Quallrled Company's separate capital base and shall alsc amend
its original appiication to reflect any changes in the
information that it initially filed with the Bocard. The
proced*res set fortn 1n Secticon 2 of these Rules shall apply to
the review of the application by the Director and the Board.

3.1.2 Increasss to Capital Base. Duflng any fiscal
vear in which if has not received approval for the maximum tax
credit of Two Million Dollars for that vear, a Qualified Company
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West Virginia Industrial and Trade Jobs Development Corporation
Leg. Rule, B5E-1 . ’ B o

: 3
Series 1, Sec.

may apply for an increase in its capital base and additional
credits in accordance with Subsection 4.3 of these Rules, The
gualified Company shall file an application on the form provided
in Section 2 of these Rules and shall provide the information
reguired for a@gplicants in Subsections 2.3.6, 2.3.7, 2.3.8,
2.3.9, 2.3.11, 2.3.12, 2.3.13, 2.3.14, 2.3.15, and 2.3.16 of
these Rules, as thev apply tc the increase of the Qualifiad
Company's capital base, and shall amend its original applicaticen
to reflect anv changes in the information that it initiasiily £iled
with the Board. The procedurss set forth in Section 2 of these
Rules shall apply to the review of the application by the
Director and the Board.

3.2 Separate Capital Bases. Each approval of an
application undar Subsection 3.1.1 of these Rules will create. a
separate capital base for the Qualified Company. . Each separate ST _
capital base shall be subject te all investment and reporting
raguirements of Section 5 and 6 of these Rules. EFEach approval
under 3.1.2 c¢f these Rules will bes treated as an increase to
capital base for the fiscal vear in which application for such
ingcrease was made. All such increases approved within a single -
fiscal year shall be added to the capital base initially approved
by the Board in such year. 2All such increases and the initial
capltal base shall constitute a single, gseparatse capital base, -
All such increases to caplital base shall be deemed to have bheen
designated as gualified for purposes of Subsection 5.3 ¢f thesse
Pules, as of the date on which the capital base initially
approved by the Board in such year was designated as gualified.

Saction 4. Tax Credits

4.1 Semi-Annual Reports. Each gualified Company shall
report o the Tax Commissionsr and the Board on a semi-annual
basis, and shall file separate repcrts for each separate capital
base that is designated as gualified by the Board. Such rerorts
shall be made at the end of the second and fourth guarters of the
Qualified Companv's fiscal vear, covering the preceding two
guarters provided that the firsi report reguired under this
Subsection shall be made no earlisr than six months aftsr the
Company's designation as 2 Qualified Company, or the designation
asg gqualified cfi a separate capital base, znd ghall continue Zfor
five years from such designation. Such reports shall be
submitted to the Beoard no later than thirty days from the end of.
the second and fourth guarters of the Qualified Company's fiscal
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West Virginia Industrial and Trade Jcbs Development Corporation

IL=g. Rule, 5E114 L
Series 1, Sec.-” v L

vear. The initial report shall contain the following
information: ’ '

4.1.1 The name of each lnvestor in the Qualified
Company wWho has applied for a tax credit;

4.1.2 The amcunt of gach investor's investment;

4.1.3 The amcunt of the tax credit allowed to the
investor and the date on which the investment was made:;

4.1.4 A1l Qualified Investments the Qualiflied Company
has made;

4.1.5 Such additional information as may be reguested
by the Board; and

4.1.6 Each subseguent repeort shall contain cnly changes
or additions in information from the initial report.

4.2 - autheorized Credits. The tctal amount of tax
credits authorized for a single Qualified Company may not exceed
Two Million Dollars during any sSingle State fiscal year,

4.3 Additicnal Credits. A Qualified Company which has
not received approval for the maximum tax credit of Tweo Million
Dollars within a f£iscal year may apply, undsr Section 3 of these
Rules, three additional times during such fiscal year for :
additional credits ¢f at least 550,000 each, subject to the
limitations set fcrth in Subsection 4.2 ¢f these Rules,

4.4 Total Credits; Allccaticn. The total credits
anthorized by the Board for all gualified Companies may not
exceed a total of Ten Million Dollars each fiscal yezr. The .
Board shall allocate these credits to Qualified Companies 1n the
order that companies ars designated as Qualified West Virginia
Capital Companles, - Do

4.5 Cerfificate of Tax Credii. The Board shall issue
Lo the Qualified Company a Certificate approving the amcunt of
tax credits allocated to the Qualiified Company in the order in
which the companies were designated gualified by the Board or in
which separate capital bases or increases in capital were
designated as gualified by the Board, which certificate shall
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list the Investors entitled to a tax credit and the amcunt of
credit allotted to each such investor. The Qualified Company
shall issue to each investor entitled to a tax credit, a
Certificate on a form prepared by the Board, signed and verifisd
by the Qualified Company cor by a duly authorized officer, partner
or trustee of the Qualified Company, which Certificate shall set
Torth the amount of the investor's credit. The investor shall
submit a true ceopy ©of the Certificate with the investor's tax
return reguesting a tax credit. If the investor entitled to a
tax credit is a2 partnership, an 8 corporation or an individual
joint investor, the tax credit shall be apporticoned among the
partners, the shareholders of the corporaticn, or the individual
investors pursuant to . the provisions of Subsection 4.7.6 of these
Rules, :

4.6 Investors Entitled to Tax Credit. Any investor,
including an individual, partnership or corporation, whe makes a
capital investment in a Certified Company that becomes a
Qualified Company pursuant to these Rules, is entitled to tax
credit as allccated under Subsection 2.10 of these Rulss. The
partners of a partnership, the shareholders of an 8 corporation,
and individual Jjeoint investors shall be entitled to the credits
allocated and authorized by the Board for investments by the
partnership, the S corporation or the joint investors in
accordance with the apportionment plan providaed for in Subsection
4,.7.5 of these Rules.

4.7 Application of Tax Credits

4,7.1 General rule. - The amount of tax credit allowed
for the taxable year is the portion of the tax credit azuthorigzed
under Code § 5E-1-8{(c) and Subsection 4.6 ¢of these Rules that
does not exceed the tax liabllity limitation as hereinafter
providead. . -

4,7.2 Tax credit avallable. The credit available for
the taxzsble vear 1s the sum of:

4.7.2.1 Unused tax credit carried forward from priocr
tazxable yvears (carryforwards); 3 )

£.7.2.2 Amount of tax credit determined under Ccde
§ 3E-1-8(c) f£or the taxable year and described in Subsection 4.5
cf these Rules herein (tax credit earned): and

Page 13




West Virginia Industrial and Trade Jobs Development Corporation
Leg. Rule, 5E-1 i
Series 1, Sec. 4

4.7.2.3 Unused tax credlit carried back from succeeding
taxable years (carrybacks).

4,7.3 Tax liability limitation

4.7.3.1 Tax credit available for a taxable vear
beginning before July 1, 1986 must be applied first against tax
ligbility imposed pursuant to Article 13, Chapter 11 of the Ccde
for periods pricr to July 1, 198%; and then against tax liabllity
imposed pursuant to Articles 21 or 24 of said Chapter 11, after
such tax liability is amended to reflect the reduction of
business and cccupatiocon tax credit resulting from the application
cfi the tax credict.

4.7.3.2 Tax credit available for a taxable vear
beginning after June 30, 1986, must be applied against any tax
iiabiiity imposed pursuant to Articles 21 or 24, Chapter 11 of
the Code. -

4.7.4 Excess tax credit. The excess of the tax credit
available over the applicable tax liability limitation for the
vear is an unused credit which mav _be carried back or carried
forward as hereinafter provided under Subseciion 4.8 of these
Rules. - : : - -

4,7.5 Order of application. If the tax credit .
available for a taxapie vear 1s not alleowed in full because of
the tax liability limitation, carryforwards are applied against
the tax liability limitation first. To the extent the tax
liability limitation exceeds carryforwards, tax credit earned for
the taxable year and carrvbacks frdim subseguent taxable vears are
then applied. . - .

BXAMPLE.

B. Because of gualified investments made by
Corporaticon M in Qualifled Companies in 1936, 1387 and 1988, the
Corporation's tax credit available for its taxaple year shding
Decamber 31, 1987, is as follows:

Tax credit carryiorwards from 1986 Ilnvestment $§ 5,000

Tax credit esarned from 1987 investment 10,000
Tax credit carryback from 1988 investment 15,000
Total tax credits available $30,000.
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B, M's "tax liability limitation® as defined in
Subsection 4.7.3.2 0f these Rules for 1987 is £25,000.

C. The tax credit carryforward and tax credit
earned are allowed in full. However, onlvy $10,000 of the tax
credit carryback is allowed fZor 1887. The remaining $5,000 must
be carried to the next year o which it may be carried under
Subsection 4.8 of these Rules, .

4.7.¢ Apportionment

4,7.8.1 The tax credits authorized by the Board for
investments by a partnership, an S corporation, or individual
joint investors shall be divided pursuant to election of
partners, shareholders, or individuals as hereinafter provided.

4.7.6.2 The tax credit earned shall be apportioned
among partners, 8 corpcoration sharseholders, or individuwal Jjoint
investors in any mannear they may select, provided that each such
partner, shareholder or individual consents to an apporticnment
plan. The consent of a partner, shareholder or individual to an
apperticonment plan with respect to tax crediis earned shall be
made by means of a written statement signed by the partner,
shareholder, or individual, or a person duly authocrized to act on
behalf of the consenting partner, shareholder, or individual,
stating that such partner, shareholder, or individual consents to
the apportionment plan. The statement shall set forth the name,
address, amployer identification number or soclal security number
and taxable year for which the credit will be claimed for =ach
partner, shareholder or individual and the amount apportioned to
each partner, sharsholder or individual under the plan. The
consent of more than one partner, shareholder or individual mav
be incorporated in a single statement. The statement shall be
filed with the application reguired pursuant to Subsection 2.3 of
these Rules and shall be irrevocable and not subject to change
after such filing unless the tax credit authorized by the Board
is less than the tax credit appiied for, in which case the Beoard
may reguest the apportionment plan to be amended. Tach partner,
shareholder and individual consenting to an apportionment plan
shall Keep as part of .his records a copy ¢f the statement
containing all of the reguired consents.

4.7.6.3 An apportionment plan adopted and consented to

by all partners, S corporation shareholders or jeint individual
investors shall be valid only for the tax credits authcrized by
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the Beoard pursuant tc the applicaticn with resgect to which the
plan is £iled. 2 sseparate consent to an appeortionment plan must
be filed with respect to each application filed pursuant to
Subsection 2.3 ¢f these Rules.

4.8 Carrv Back and Carrv Forward of Unused Tax Credit

4£.,8.1 In generdl. Unused tax credit may be carried
back and carried forward. Carrybacks and carryiorwards of unused
tax credit are taken into account in determining the amount of
tax credit available and the tax credit alliowed Efor the taxable
vears to which they may be carried.

4.8.2 Unused credit. If carryiorwards and tax credit
earned exceed the applicable tax liability limitaticn, the excess
attributable to tax credit earned is an unused tax credit. The
taxable yvear in which an unused tax credit arises is referred to
as the "unused credit year"®. C o R

4,83.2 Tagablile vears to which unused tax credit mayv be
carried. 2an unused tax credit is & carryback to each of the 3
taxable years preceding the unused credit year and a carryforward
to =sach of the 15 taxable years followling the unused tax credit
year. An unused tax credit must be carried first to the earliest
of the 18 taxable vears to which such credit may be carried. An
unused tax credit then must be carried teo each of the other 17
taxable years (in crder cf time} to the extent that the unusad
tax credit was not absorbed during the prior taxable year kecause

of the applicable tax liability limitatiocn.

4.8.4 Limitations on carrybacks. Tax credit.
carryforwards and tax credit sarned are applied agalinst the tax
liability limitation before tax credit carrybacks. Thus, tax
credit carrybacks to a taxable year may not exceed the amocunt by
which the applicable tax liability limitation for that vear
exceeds the sum of taw credit carryforwards to and tax credit
earned fcor that year. Tax credit carrybacks from an unused tax
credit year are applied against the tax liability limitation
before carrybacks from a later unused tax credit year. To the
extent an unused tax credit cannct ke carried back te a
varticular preceding taxable year, the unused tax credit must be
carried to the next succeeding taxable ysar to which it may be
carried.
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4.8.5 Certain tax credit carrvbacks. In the case of an
overpayment of tax, additions to tax, penalties or interest
attributable to the application to the taxpayer of a tax credit

carryback (lnclualng that attrlbu able to a mathematical cr
clerical error in application of the tax credit carrykack), a
clain for refund of sich overpayment of tax, additions to tax,
penalties or interest may be f£iled at any time befcre ihe
exolratlon of the period within which a deLLCLency for the
taxable yvear of the unused credit which results in such tax
credit carryback may be assessed pursuant to Code § 1L-10-15.

4.8.6 Limitatiocns on Carrvicrwards. Tax credit
carryforwards to a taxable year may not excead the applicable tax
liability limitation for that year. Tax credit carryferwards
from an unused tax credit year are applied befcre tax credit
carryforwards from a later unused tax credit year.

4.8.7 Joint Return by Husband and Wife. This
Subsection prescribes additional rules for computing the tax
credit carrvoacks and carryforwards of a husband and wife maalng
a joint return for one or more of the taxaple years invelved in
the computation of the tax credit earned,.

4.8.7.1 From Separate to Joint Return. If a husband
and wifes, making a jOlnt return for any taxabie year, did not
make a joint return for any of the taxable years involved in the
computation o_,Lhe tax credit earnsd, the separate tax credits
aosoruloned in accordance with Subsectlon 4,7.6 of these Rules
shall *ogetbe_ he deemed a 301nL tax credit carryfcrward or Jjoint
tax cradit carrvback toc such taxable year.

4.8.7.2 Continuous Use of Joint Return. If a husband

and wife Tmaking a joint return for & taxadie year made a jOlnt
return for each of the taxable years involved in the computation
of the tax credit earned or the tax credit carryforward or taz
credit carryback to such taxable years, the Joint tax credit, tax
radit carrvforward or tax credit carryback to such taxable year
is computed in the same manner as the tax credit carryforward or
tax credit carryback of an individual as provided in Subsections
4,8.1 through 4.8,.6 ¢f these Rules,

4.8.7.3 From Joint to Separate Return. If a husbhand
and wife making separate returns for a taxacle year made a joint
return fof any, or all, of the taxable years inveclved in the
computation of the tax credit earned, tax credit carryforward or
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tax credit carryback to such taxable vear, the separate tax
credit carryforward or separate tax credit carrvback of each
spouse to the taxable year is computed in accordance with
Subsecticns 4.8,1 through 4.8.6 of these Rules but with the
following modification: The tax credlit of each spcuse for a
taxable vear for wnich a joint return was made shall be deemed &
be that portion of the joint tax credit apportioned to the spouse
in accordance with Subsecticn 4.7.6 of these Rules,

4.8.7.4 Recurrent Use ©f Joint Return. If a husbkand
and wife making a joint return for any taxable year made a joint
return for one or more, but not all, of the taxable years
involved in the computation of a. tax credit carrviocrward or tax
credit carryback to such taxable years, such tax credit
carryforward or tax credit carryback to the taxable vear is
computed in the manner set IZorth in Subsection 4.8.7.3 of these
Rules., Such tax credit carryforward or tax credit carrvyback is
considered a Jjoint tax credit carryforward or joint tax credit
carryback to such taxable year,.

4.8.7.5 Joint Tax Credit Carrviorwards and Carryvbacks.
The joint tax credit carryforwards and joint tax credit
carrybacks to any taxable year £for which a joint return is made
re all the tax credit carryforwards and tax credit carrybacks of
both spouses to such taxable year.

4.8.7.6 Divorce and Remarriage. It is the intent of
this rule to allow the carryvforward and carrvback of joint tax
credits to Joint returns and of separate tax credits to joint
returns so long as the two individuals remain married in both the
taxable year in which the tax credit is earned and the taxable
vear to which the tax credit is to be carried. Divorce and
remarriage in joint return cases present sSpecial problems. 2
jolnt tax credit of one coubple cannct be carried to znothar
taxable year and applied to the tax liability of a different
couple. A Iformer spouse shall not bhe permitted to obtain a tax
refund by carrying back the other's sepvarate tax credit earned
after the divorce toc a taxable year in which a joint return was
filed. 1In applying the rules for joint returns of hushand and
wife and separite returns of husband and wife and in cases
involving diveorce and remarriage, the principles established
under the Internal Revenue Code and Treasury Regulations, and
interpretations thereof, for net operating loss carrybacks and
carryovers and investment tax credlt carryvbacks and carryforwards
may be used as a guide.
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4,8.8 Tax credits not assignable. No portion of the
tax credit earned by any investor shall ke subject in any manner
to alisnation, sale, transfer or assignment, except that tax
credits authorized by the Beoard for invesitments by a partnership,
an S corpeoration or individual joint investors may be apportiocned
pursuant to Subsection 4.7.6 of these Rules.

4.2 Investment to Date. The tax credit provided for in
Code § 5E-1-8 is availaple only to theose investors whose
investment in a Qualified West Virginlia Capital Company occurs on
or after the first-day of July 1986.

4.10 Recapture. If the amount invested by the investor
iz not used by the Qualified Company for gqualified investments as
reguiraed by the Act and Section 4 of thess Rules, the investor
shall not be subject to a recapture provision for any credit
claimed by him to date. However, the Qualified Company shall be
subject te¢ the penalty imposed under Ccde § S5E-1-12 and
Subsection 6.6 of these Rules,

Section 5. Investment Reporting and Record Keeping

5.1 Investments. A Qualified Company shall invest at
least sixty percent (60%) of each separate capital base in
Qualified Investments in accordance with the schedule set forth
in Subsection 3.3 of these Rules. & gualified company may invest
the remaining forty percent (40%) of each separate capital base
in any West Virginia business except those businesses prchibited
by Subsection 5.5 of these Rules. The investment of a Qualified
Company's capital base in cash eguivalents or with financial
institutions shall not be deemed an investment for purposes of
this Section. After an investment is made, the Qualified Company
must obtain and submit tc the Board with the next Semi-annual
report of said Company, reguired to be filed pursuant to
Subsection 4.1 of these Rules, affidavits prepared bv any ¢fficer
or partner of the business invested in, which affidavits set
forth the following:

5.1.1 That it is a business located in or principally
based in West Virginlia:

5.1.2 That more than fifty percent (50%) of its
assets, operations and emplcoyees are located in West Virginia;
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5.1.3 & brief description of the activities the
business is engaged in.

5.2 Affidavit from Qualified Company. The Qualified
Company shall submit to the Board, contemporaneocus with the
filings reguired under Subsection 5.1 of these Rules herein,
affidavits prepared by an oificer, partner or trustee cf the
Qualified Company which demonstrate:

5.2.1 That the business invested in is not a business
engaged in an activity prohibited by Subsection 5.5 of these
Rules;

5.2.2 That the business invested in is a West Virginia
Business; and

5.2.3 If a gualified Investment, that the West Virginia
Business investad in is engaged in activities that meet the
reguirements of a Qualified Investment.

5.3 Schedule of Qualified Investments. A Qualified
West Virginia Capital Company must invest each separate capital
base in Qualified Investments according to the following
scnedule:

5.3.1 At least twenty percent (20%) of its capital base-
within one year of the date ¢n which the Quallfied Company was
designated as a Qualified West Virginia Capital Company by the
Board or on which each separate capital base was designated as
qualified by the RBoard:;

5.2.2 &t least fority percent (40%) of its .capital base
within two vears of the date on which the Qualified Company was
designated as a Qualified West Virginia Capital Company by the
Board or on which ezch separate capital base was designated as
gqualified by the Board;

5.3.3 2% least sixty pergcent (60%) of its capital base
within three vears ¢f the date ¢n which the Qualified Company was
degsignated as a Qualified West Virginia Capital Company by the
Beoard or on which ezch separate capital base was designated as
qualified by the Board.

5.4 Limitaticn cf Qualified Investment. No more than
thirty percent (30%) of .the total eguity ralised by a Qualified
Company may be invested in any cne West Virginia business, For
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purposes of this Subsection, eguity shall mean the total of all
the capital bases designated as gqualified by the Ecard.

5.5 Investment Restrictions. A Qualified Ccmpany shall
not lavest anv of its capital base in any of the following
businesses:

5.5.1 Banke, Savings & Loan Associations, Credit
Companies, Financial or Investment Advisors, and Brckerage or
Financial Firms;

5.5.2 Other Capital Ccmpanies;
5.5.3 Charitable and religicus institutiocns;
5.5.4 Conventiocnal oil and gas exploration: and

5.5.5 Rny cther bugsiness which the Board determines to
be against the public interest, the purposes of the Act or in
violation of any law.

2.6 Relationships. A Qualified Company shall not
invest its capital base in a business that is related to that
Qualified Company or in a business that is cwned or operated by
or emplovs, any perseon, of family ©f such persen, who is an
officer, investor, employee or a member of the board of directors
of that Qualified Ccmpany, unless the Board approves the making
of the investment in writing.  All relationships will be
determined in accordance with the. owner attribution rules set
forth in Sectiocn 267 of the Internal Revenue Code of 1954, as
amended.

5.7 Bguity Capitalizatlon Over Four Million Dellars.
If 2 Qualified Company ralses capital in excess of Four Miliion
Dollars in a fiscal year, the capital in excess of Four Million
Dollars does nov constilitute a part of the capital bass of said
company and is not subject tc the restrictions and regulrements
of Section 5 of these Rules.

£.8. 8ale or Liguidation of Qualified Investments

.8.1 If a Qualified Company sells cor liguidates any
gualified lnvesume 't within five years of maklng the gualified
investment, the comoany s initial cost basis in the investment
shall be relnveSLed in a gualified investment within twenty-four
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monthns from the date of the sale or liguidation, unless & walver
is obtzined from the Bozrd prior te the end of sald twenty-four
menth period. The Board may walve the reinvestment regulrement
in these circumstances in which the Board deems the waiver of the
reinvestment reguirement advisable, necessary or appropriate to
promote the purposes of the Act. The Qualified Company may
disburse, reinvest, or otherwise use any procesds in excess of
the company's initial cost basis without any restrictions on such
use by the Beard.

5.8.2 A2 Qualified Company may sell or liguidate a
gualifisd investment five years after making such investment,
without any restriction on the use of such funds.

Section 6. Audits, Reporits, Examinaticn, Failure to Comply,
Penalties, Decertification

6.1 Annual 2udit and Report. An audit shall be
conducted annually for each Qualified Company by a certified
public accountant, beginning at the end of the fiscal year of the
Company, and continulng for a periocd of five years from the date
of the Company's designation as a Qualified Company. 1In
addition, an audit shall be conducted for sach capital base cf
the Qualified Company designated as gualified.  Such audits shall
be conducted for five years from the date of each designation and
may be consolidated and submitted with all other audits reguired
under this Subsection, so long as. the reguirements under the Act
and these Rules with resoect to each capital base are separate
and distinct. o -

6.2 General Regulirements for Audits. The following
regquirements shall apply to Zudits of the Qualifisd Company:

6.2.1 The certified public accountant must be
independent of the Qualified Company being examined to ensure
that the audit report will be impartial, in fact and in
appearance.

£.2.2 In pErforming the audit, the accountant must
prepare werkxing papers in accordance with the generally accepted -
acccounting standards of field work. Working papers for an audit
must be retained by the accountant for a minimum pericd of three
(3) yvears from the date of the audit report, or longer if so
notified in writing by the Board bhefgre the end of the three (3)
vear period. The working papers shall be made available upon
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written reguest of the Board or the Director. The audit shall be
conducted in accordance with generally accepted auditing and
accounting principles and such other guidelines as the Board may
prescribe, ' -

6.2.3 The audit report must address the metheds of
cperation and conduct of the business of the Qualified Company
and report on the Qualified Company's canpllance with the
reculrements of the Act and these Rules and in particular whether
the company has made proper and timely investments. Any
instances of noncompliance must be specifically cited, and if the
acccouncant f£inds that the Company has been in compliance, the
accountant must make a positive statement Lo that effect.

6.2.4 Five certified copies of the audit report shall
be submitted to the Board no later than ninety davs from the end
of each fiscal year, together with five copies of a descriptive
narrative of the Qualified Company's activities, its financial
statement, its methods of operation and the general conduct of
the Company.

6.2.5 Each copy of the aundit report and narrative
statement must be bound in a durable ccver. The name of the
Qualified Company and the time period covered by the report must
be visibly printed on the front cover of the report.

6.2.6 Such other regulrements as the Board may reguire.
6.3 Confidentiality. All records, documents and all

cther information and materials submitted to the Roard by a
Qualified Company shall be privileged and exempt from disclosure.

6.4 dnnual Bocard Review. The Board shall conduct an
annual review of the Accountant's Report and Audit and any other
informaticon f£iled by a Cualified Company to determine 1f the
company is abiding by the reguirements of the Act and these
Rules, to advise the company z2s to the gualification status of
the investments, and to ensure that no investment has been made
in violation of West Virginia Code § 5E-1-12. The results of
said annual review shall be used te notify the Tax Commissioner
of any Qualified Companies that are not in compliance with the
Act or these Rules.

6.5 TInvestigation by Board. The Board may examine,
under ocath, any of the officers, directors, partners, trustees,
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agents, employees or ilanvestors of a Qualified Company regarding
the methods of cperation and business of the company, and any
other matters which the Bcard may deem necessary to ensure
compliance with the Act and these Rules.

6.6 Non-Compliance Penalty. BAny Qualified Company that
fzils to digke gualified investments pursuant to thegse Rules and
the Act shall pay to the Tax Commissioner a penalty egual te all
of the tax credits authorized on the capital base which the
Qualified Company falled to properly invest with interest at the
rate of 1-1/2% per month, compounded menthly, from the date the
sald tax credits were certified as allocated to the Qualified
West Virginia Capital Company. The Tax Commissioner shall give
notice to the Qualified Company. of any prenalities assezsed
hereunder. The Tax Commissioner may abate the penalties upon
written reguest 1f the Qualified Company establishes reazsonable
cause for the failure to make gualified investments. The Tax
Commissioner shall deposit any amounts received as penalties
hereunder in the State general fund. To carry cut the provisions
of this Subsection, the Tax Commissioner shall have all powers
and authority granted to him under the West Virginia Tax
Procedures and Administration Act and the regulations promulgated
thereunder and the penalty may be assessed and collectad in the
same manner as other penalties are assessed and collected under
that acty

6.7 Decertification. Failure of a Qualified Company to
comply with the provisions of the Act or these Rules snalL be
grounds for decerzification of the Company by the Board pursuant
to the Act,.

6.8 Notice. If at anytime the Roard determines that =
Qualified Company is not in comollance with the reguirements of
the Act or these Rules, the Board shall give such Qualified
Ceoempany written notice of such non-compliance and that the
Qualified Comoan; shall be decertified in ninety (80) days from
the date of mailing of such notice unless the compan
satisfactorily corrects such actions of non-compliance or files 2
petiticon with the Board for reconsideration and demands an
administrative hearing. Such hearing shall be conducted as
provided in Article 5, Chapter 282 of the Code.

6.9 Netice of Decertification. If a Qualified Company
is not in compliance with the Act or these Rules following said
ninety (90) day period provided by Section 6.8 of these Rules,
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the Board shall send a notice of decertification to said Company
and to the State Tax Cocmmissicner. Decertification of a
Qualified Company may cause the forfeiture cf any right or
interest to further tax credits under the Act or these Rules fer
the decertified caompany or for any Applicant, or fLor any
Qualified Company seeking an increase in its capital base, in
which any officer, general partner, managing pariner,; trustee, or
investor served as an cofficer, general partner, managing partner,
or trustee of any decertified Qualified company.
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West Virginlia Industrial and Trade Jobs Development Corporation

Leg. Rule, 5E-1 .
Series 1

Procedure for Revlew by Director

Recapture . _
Relablonshios

Reguiremente for Qualified Company
Sale or LIQleatlon of Qualified Investments
Schedule of Qaal;flea Investments

Scope

Semi-Annual Reports
Separaie Capital Base
Separaite Capltal Bases

Suspension of QLall;lcathn DProcess

Tax Credits

Total Credits; Allocation

Type of Regulations
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WEST VIRGINIA LEGISLATURE
Legislative Rule-Making Review Commiitee

NOTICE OF

Decernber 11, 1986
TO:

ACTIONS TAKEN BY LEGISLATIVE RULE~-MAKING REVIEW COMMITTEE

Katherine W. Forbes, Director
TO : - Wv Industrial and Trade Jcbs

Development Corporation

State Capitol, Room M-146
Charleston, Wv 25305

FROM:

PROPOSED RULE:

Acts

Ken Illechler, Secretary of State, State Register

Legislative Rule=Making Review Committee

Generai Administration of the WV Capital Company
Establishment of the application procedures
to implement the act

Virginia Léegislature:

The Legislative Rule~Making Review Committee recommends that the West
1.

3.

4 L

Recommends
of reasons

Authorize the agency to promulgate the Legislative
Rule as originally filed or as modified by the agency
Authorize the agency to promulgate part of the
Législative rule; a statement of reasons for such
recommendation is attached.

Authorize the agency to promulgate the Legislative
rule with certain amendments; amendments and a
statement of reascons for such recommendation 1s
attached.

that the rule be withdrawn; a statement
for such recommendztion is attached.

Pursuant to Code 29A-3-11(c), this notice has been filed in the
state register and with the agency proposing the rule.




