WEST VIRGINIA INDUSTRIAL
AND
TRADE JOBS DEVELOPMENT CORPORATION

STATE CAPITOL
ROOM M. 145
CHARLESTON, WV 25305
PHONE 304-348.0400
TELEX 510-997-0201

ARCH A. MOGRE. JR,
NOTICE OF AGENCY APPROVAL

GOVERNQR

General Administration of the West Virginia Capital Company
application procedures to

Legislative Rule:
Act: Establishment of the
implement the act.

The attached legislative rule constitutes the official rule approved by
the West Virginia Industrial and Trade Jobs Develcpment Corporation on October

15, 1986 and filed pursdant to law with the West Virginia Secretary of State
and the Legislative Rule-Making Review Committee.

Ftouretd Foteer

Katherine W. Forbes, Director
West Virginia Industrial and Trade Jobs

Develcpment Corporaticn
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FISCAL NOTE FOR PROPCSED RULES

General Administration of the Wesi Virginia Capital Company Act
Estabiishment of the application mrocedures to implement the act

Rule Title: .
e t 11 l‘;- f
X Legislative Interpretive Procedural

Type of Ruls
Room M-146, State Capitol

Address

West Yirginia Industrial &
o 25305

Agency
Irade Jobs DevelopmenT CCrp
Charieston, WY

ANNUAL . FISCAL YEAR
1. Effect of Propcsed Rul [ncrease Deacrease| Current Next Thereafter
Estimated Toial Cost g $ $ 36,9001 % $
Personal Servicess 4,000
Current Expense ' 28,900
Repairs and Alterations
Equipment ‘ : 4,000
Other
. . fay T &5
2. Explanation of above estimates. fi; o
I . c—-j -
—
Please see attachments for a breakdown of costs incurred by the Taxh‘ ;E
Department and the West Virginia Incus trial and Trade Jobs DeveToomentf__!
Corporation. ) R~ T
o =
: -
s
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Objectives of these rules:

3.
The objective of these proposed Tegislative rules s to clarify and
Senate Bill 403.

implement Chapter 3E, Article 1, of




D

4. Explanation of Overall Economic Impact ¢f Proposed Rule.
AL condmic Impact on Staie Govarnment.

Private investment of venture capital in the West Virginia economy will
be encouraged and promoted by making $1C million in state tax credits
per fiscal year available %o taxnajers 1nvest1ng in West Virginia
Capital Companies.

B. Economu:lmoacton PohbcalSubdnnsmns, Spacific Industries;
Specific groups aof citizens.

The venture capital generated by this chapter will be used to encourage
and assist the strengthening of the economy through Toans, eauity
investments and other business transactions for purposes of developing
new business and industry, rehabilitating existing business and industry,
and stimulating and assisting in the expansion of business activities

in West Virginia.

C. Econecmic Impact on Citzens/Pubac at Lqrge

-~

The proposed rules will promote and maintain the economic stabz?iuy of
this state by providing maximum opportunitias for employment of West
Yirginians and improving the siandard of living of the people of this
state. The residents of West Virginia will be oprovided with greater
opportunities tc invest and pariicipate in the econcmic development
and potential of this stata.

Date Sef.aj'emm as_qge

.Signatufe of Agency Head or Authcrized Reprssentative

SNattorine W, Fooon ;




ADMINISTRATIVE COSTS DUE TO

IMPLEMENTATION
OF THE CAPITAL COMPANY ACT

WEST VIRGINIA INDUSTRIAL & TRADE
J0BS DEVELOPMENT CORPORATION

PERSONAL SERVICES

CURRENT EXPENSES:

LEGAL FEES
PRINTING COSTS
POSTAGE o
TELEPHONE FEES

TOTAL

$4,000

£15,000
1,750
480

700

$21,900




ADMINISTRATIVE COSTS DUE TO IMPLEMENTATION
OF THE CAPITAL COMPANY ACT

TAX DEPARTHMENT

PERSONAL SERVICES - : 3 0

CURRENT EXPENSES:

PRINTING OF FORMS § 4,000
PROMOTIONAL ; 2,000
DATA PROCESSIKNG : - 5,000

EQUIPMENT 4,000
TOTAL $15,000
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TO:

DATT : October 15, 1936
LEGISLATIVE RULE=-MAKING REVIEW COMMITTEE
West Virginia Industrial and Trade Jobs Development Corporatiun

FROM:
SLATIVE RULE TITLZ: General Administration of the West Virginia Capital
Fstablishment of the application procedures to implement the act.

LZGI
Company Act:
1. Authcrizing stztute(s) citation

Chapter SE, Article 1, Senate Bill 403
ate filed in State Register with Nctices of Hearing:

D

.

[\

July 24, 19864
What other notice, including advertising, 4id vyeou

b.
cive of the hearing?
Capitol News Service, Governor's Gffice, Tax Department,

Charleston Daily Mail & Gazette City Desk, State Journal, ail

inquiries that received an application and copy of the ruies and

Aygusy 27, 1986

regulations.

C. PDate of hearing (s):

&. Attach list of perscns who appeared a2t hearing, comments
recesived, amendments, reasons for amendments., .
Attached % No comments received

e. Date vou filed in Stat=z Register the agency approved
proposed Lecgislative Rule Zcllowing public hearing:
(be exact)

October 15, 1985
£. Name and phone number cf agency person to contact
foxr a2dditional informaticn:
Katherine W. Forbes, Director
Room 146, State Capitol
348-0400C - -
. PP
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If the statutes under which you promulgzzed the submitted
rules reguires certain findings and determinations to ke
made as a condition pracedent to their promelgation:

a. Give the dazte upen which yvou filed in the Stztsz
Register a notice of the time and slace of a
hearing for +the taking cf evidence and a gsneral
description ¢of the issues to be decided.

b. Datz of hearing:

c. On what date did you Zile in the State Register the
findings and determinaticns rsguirzd together with
the reasons therefor?

d. Attach £f£indings and cdeterminations and rzasons:

Attachead




List of Amendments to Proposed Rules
Following Comments Received at Public Hearing

The definition of a Qualified Investment has been

1.
revised to simplify it and eliminate any confusion regarding the
types of businesses which a Qualified Company can invest in under

the Act,
2.
for approving and gualifying separate capital bases of a
Qualified Company each fiscal year and increases to a company's
{Secticen 3 and Section 4.3)

(1.7.1.16)
The Rules were revised to clarify the procedures
capital base within each vear, as well as the reguirements and

restrictions relating thereto.
Section 5 was revised to expressly reguire that 60%

of a Qualified Company's capital base must be invested in

3.
Qualified Investments according to the regulred timetable,
and that the remaining 40% to be invested in any West Virginia

business. (5.1)

4.
are clarified.
5.

Restrictions on Qualified TInvestments by a company

(5.5)
The timetable for making regquired investments under

the Act is clarified. (5.3)
Relationships as pertain to qualified investments
(5.86)

6.
made by Qualified Companys is clarified.
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LEGISLATIVE WEST VIRGINIA ADMINISTRATIVE RULES

WEST VIRGINIA INDUSTRIAL AND TRADE JQRS DEVELOPMENT CORPORATION

Title:

Section

Section

CHAPTER 5E-1
SERIES 1

General Administration of the West Virginia Capital

Company Act: Establishment of the Application

Procedures to Implement the Act.

1. General

Type of Regulations

Scope .

Authority

Filing Date

Effective Date

Citation

befinitions

Procedure to Become a Qualified West
Virginia Capital Company

2.1 General Procedure
2.2 Reguirements for Qualified Company
2.3 Designation Regulrements

2.4 Application Form
2.5. Filing -
2.6
2.7
2,

- [] L] - - -
~J OV g Lo DO
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Procedure for Review by Director
False Information
8 Complete Application
2.9 action of Board.
2.10 Allocation of Tax Credits
2,11 Notification of Qualification
2.12 Suspension of Qualification Process
2.13 aAdditicnal applicaticns
2.14 Amendments

Secticon 3. Additional Tax Credits

3.1 Separate Capital Base
3.2 Separate Capltal Bases

Section 4. Tax Credits

Semi-Annual Reports

Authorized Credits

Additional Tax Credits

Total Credits; Allocation

Certificate of Tax Credit

Investors BEntitled to Tax Credit

Application of Tax Credits

Carry Back and Carry Forward of
Unused Tax Credit

4.9 Investment to Date

4,10 Recapture

* 8 0
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Section 5. Investment Reporting and Record Keeping

5.1 Investments
5.2 Affidavit from Qualified Company
5.3 Schedule of Qualified Investments
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Section
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Limitation of Qualified Investment
Investment Restrictions

Relationships

Equity Capitalizaticon Over Four

Million Dollars
. Sale or Liguidation of Qualified Investments
audits, Reports, Examination, Failure
to Comply, Penalties, Decertification

Annual Audit and Report

General Reqguirements for Audits
Confidentiality

annual Board Review

Investigation by Becard

Non-Compliance Penalty

Decertification

Notice

Notice of Decertificaticn
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20
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22
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23
23
23
24
24
24




Rules 5E-1,

LEGISLATIVE WEST VIRGINIA ADMINISTRATIVE RULES
WEST VIRGINIA INDUSTRIAL AND TRADE JOBS DEVELOPMENT CORPORATION
CHAPTER BE-1

SERIES 1
Title:

'
Farcwd

General Administration of the West Virginia C@pﬁta
Company Act: Establishment of the A

:I'}
pplication_ =~ < -
Procedures tc Implemenit the Act. T =
L N
] , S

Section 1. General _ “iTa

1.1 Type of Regulations _ Fff: (3

Ceode §§ 2%a-1-2(4).

&3}
These are legislative rules as defined in West Virginia

1.2 Scope

These legislative rules are promulgated to provide for
the general administration of the West Virginia Capital Company
aAct.,

The West Virginia Capital Company Act was created to
encourage the immediate investment in West Virginia businesses by
making tax credits available to the investors in Qualified West
Virginia Companies.

The Act gives the Board cof the West Virginia
Industrial and Trade Jobs Development Corporation the authority
to designate eligible Certified Capital Companies as qualified

for such tax credits and sets forth the manner by which such
companies must invest their capital base in West Virginia
businesses,

These rules establish the application precedure for
such designation by the Board, the general requirements for

Qualified Companies, and the process for the authorization and
use of the tax credits. :
1.3 Authority

These legislative rules are issued under the authority
of West Virginia Cocde §§ 29A-1-2(&8), and 55-1-5.

1.4 Filing Date

These legislative rules were promulgated and filed in
the Cffice of the Secretary of State on

1.5 Effective Date

These legislative rules became effective on

1.6 Citation

These Legislative Rules may be cited as W. Va. Legis.
Ser. 1, § , page

(198 ).
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West Virginia Industrial and Trade Jobs Development Corporation
Leg. Rule, 3E-1
Series 1, Sec. 1

1.7 Definitions

1.7.1 As used in these Rules:

1.7.1.1 Act shall mean the West Virginia Capital
Company Act, Article 1, Chapter 5E of the Code.

1.7.1.2 Applicant shall mean (1) a profit or non-profit
entity, organized and existing under the laws of West Virginia,
which is created for the purpese of making venture capital
available for qualified investments or (2) a West Virginia
business development corporation created pursuant to Article 14,
Chapter 31 of the Code; that seeks to be designated by the Beard
as a Qualified Company. For purpdses of this definition, entity
includes, but is not limited to, a corporation (including an S
Corperation), a partnership, and a trust.

1.7.1.3 Authorized Tax Credits shall mean the tax
credits provided for in Code § BE-1-8.

1.7.1.4 Beard shall mean the Board of Directers of the
West Virginia Industrial and Trade Jobs Development Corporation
provided for in Article 2, Chapter 5C of the Code.

1.7.1.5 Capital Base shall mean the equity capital or
net worth upon which tax credits are authorized for a Quallfled
Company and from which scurce, investments are to be made in
accordance with these Rules. : -

1.7.1.6 Cash Eguivalent shall mean an interest bearing
instrument with a maturity of less than one year.

1.7.1.7 Certified West Virginia Capital Company or
Certified Company shall mean (1) a West Virginia business
development corporation created pursuant to Article 14, Chapter
31 of the Cede; or (2) a profit or non-profit entity organized
and existing under the laws of the State of West Virginisa,
created for the purpose of making venture or risk capital
available tc qualified investments, and certified by the Board.

1.7.1.8 Code shall mean the Code of West Viréinia of
1931, as amended.

Page 2




West Virginia Industrial and Trade Jobs Development Corporation
Leg. Rule, 5E-1 -
Series 1, Sec.

1.7.1.9 Complete Application shall mean an applicaticn
that contains all of the information and evidence reguired by
these Rules, as determined by the Director.

1.7.1.10 Designate as a Qualified Company shall mean
the action of the Board in designating Certified Companies as
Qualified Companies.

1.7.1.11 Designate as Qualified shall mean the action
of the Board to authorize a separate capital base for a Qualified
Company and to allocate tax credits for such separate capital
bases.

1.7.1.12 Development Corporation shall mean a West
Virginia Business Development Corperation created pursuant to
Article 14, Chapter 31 of the Code.

1.7.1.13 Director shall mean the Executive Director of
the West Virginia Industrial and Trade Jobs Development
Corporation, or his designated representative.

1.7.1.14 Fiscal Year shall mean July 1 through June 30,
which is the fiscal year of the State.

1.7.1.15 Partnership shall include a syndicate, group,
pool, jeint venture, or other unincorporated organization,
through or by means of which any business, financlal operation,
or venture is carried on; and the term partner includes a member
cof such syndicate, group, poecl, joint venture or crganization.

1.7.1.16 Qualified Investment shell mean a debt or
equity financing of any West Virginia business, other than those
businesses preohibited by Subsection 5.5, which financing shall be
for the purpose of increasing West Virginia employment and
business opportunities while protecting the people's
constitutional right teo a clean and healthful environment.

1.7.1.17 Qualified West Virginia Capital Company or
Qualified Company shall mean a Certified West Virginia Capital
Company that has been designated by the Board as a Qualified
Capital Company under the preovisions of Code § BE-1-6 and which
has raised a minimum capital base of One Million Dollars to a
maximum of Four Million Dollars per fiscal year, upocon which
capital base, tax credits are allocated.

Page 3




West Virginia Industrial and Trade Jobs Development Corporation
Leg. Rule, 5E-1 ' :
Series 1, Sec. 1

1.7.1.18 Rules shall mean the Series One Legislative
Rules promulgated pursuant to the Act.

1.7.1.19 8 Corporation or Subchapter 3 Corpeoration
shall mean a small business corporation as defined in § 1361(b)
of the Internal Revenue Code of 1954, as amended, for which an
election under § 1362(a} of said Code is in effect.

1.7.1.20 State shall mean the State of West Virginia.

1.7.1.21 West Virginia Business shall mean any .
business which is located in or is principally based in West
Virginia, with more than fifty percent {(50%) of its assets,
operaticns and employees located in West Virginia.

Section 2. Procedure. to Become & Qualified West
Virginia Capital Company

2.1 General Procedure. For purpeses of implementing
the tax credit preogram established by the Act and te facilitate
the process of qualificatien by the Board, the Board will combine
the process of certifying and designating as Qualified West
Virginia Capital Companies under the Act into a one step
procedure,

2.2 Reqguirements for Qualified Company. The following
requirements shall apply to all Qualified Companies and
Applicants:

2.2.1 A Qualifjed Ceompany shall either be (A) a West
Virginia business development corporation or (B) a profit or
nonprofit entity organized and existing under the laws of West
Virginia, créated for the purpose of making venture or risk
capital available for qualified investments;

2.2.2 A Qualified Company shall have a reasonably
accessible business office located within the State of West
Virginia, which office shall have a listed telephone number and
shall be open to the public during normal business hours.

2.2.3 A Qualified Company shall maintain all of its
capital base, as defined in these Rules, in bank accounts and
financial institutions, which are located in the State of West
Virginia, or in such other cash eguivalents which are obtained
from and managed by a West Virginia corporation.

Page 4




West Virginia Industrial and Trade Jobs Development Corporation
Leg. Rule, BE-1
Series 1, Sec.

2.2.4 A Qualified Company shall have a capital base cf .
at least One Millicon Dellars but not greater than Four Million
Decllars during any fiscal year, which capital base must be raised
after July 1, 1986. If the amount of the investment in a
Qualified Company in any fiscal year exceeds Four Million
Dollars, such amount in excess of Four Millien Dollars, shall not
be eligible for tax credits under the Act for that fiscal year.

2.2.5 No more than twenty-five percent (25%) of each
separate capital base of a Qualified Company shall be in the form
of full recourse, interest bearing demand nctes, backed by an
irrevocable letter of credit or bond from a reputable source, as
determined by the Board.

2.2.6 A Qualified Company's stated purpose must be to
encouyrage and assist in the creaticon, development or expansion of
West Virginia businesses. -

2.2.7 An Applicant shall establish an escrow account
located in West Virginia, in which account, funds invested in the
Applicant shall be deposited and held for the pericd of time
between their receipt by the Applicant and the designation of the
Applicant as a Qualified Company. A Quallfled Company, seeking
to establish a separate capital base or increase its capital
base, shall establish an escrow account lcocated in West Virginia,
into which account funds invested in the Qualified Company shall
be deposited and held for the period of time between their
receipt by the Qualified Company and the designation as qualified
of a separate capital base or an increase to capital base. Such
funds shall nc¢t be invested by the Applicant or the Qualifed
Cempany until such designation by the Board. In the event the
Board does not designate the Applicant, a Qualified Company, or
designate as qualified, a separate capital base or an increase to
capital base, such funds shall be returned tec the investors, if
reguested by the investors.

2.2.8 An Applicant or Qualifed Company, when soliciting
funds for its capital base, must disclose that noc tax credit for’
the investor's investment will be available until the Board :
either designates the Applicant a Qualified Company or designates
as quallfled a separate capital base or an increase to capital
base, and issues to the Qualified Company notice of such
qualification and a Certificate of tax credit.

Page 5




West Virginia Industrial and Trade Jobs Development Corporatlon
Leg. Rule, 5E-1
Series 1, Sec. 2

2.3 bPesignation Requirements. An Applicant shall make
written application for designation as a Qualified West Virginia
Capital Company tc the Beoard on application forms provided by the
Director. The application form shall be signed and verified by
the Applicant or by a duly authcrized cfficer, partner or trustee
of the Applicant and contain the following information and
evidence:

2.3.1 The full legal name of the Applicant;

2.3.2 The mailing and office addresses and telephone
numbers ©of the Applicant's principal office in this State; and if
different, the mailing and office addresses and telephone numbers
of the Applicant's principal place of business:

2.3.3 Information and evidence that the Applicant's
purpcse is to encourage and assist in the creation, development
and expansion of West Virginia businesses and to provide maxXimum
opportunities for the employment of West Virginians by making
venture capital avallable to West Virginia businesses;

2.3.4 A certified copy of the Certificate of
Incorporation, Articles of Incorporation, Corporate Charter; a
certified copy of the certificate of formation of limited or
general partnership; such documents that evidence the creation of
a trust; or such other evidence that the Applicant is corganized
and existing under the laws of the State of West Virginia;

2.3.% The titles, names, addresses and telephone
numbers cof the Applicant and the Applicant's directors and
officers; or general, limited and managing partners; or trustees;
which addresses shall include street and number, city or town,
state and zip cocde;

2.3.6 The names, addresses and telephone numbers of all
of the Applicant's investers, including street and number, city
or town, state and zip code, and income tax return £iling status
of each investor, including whether each investor is a fiscal or
calendar year taxpayer; and each investor's employer
identification or social security number; and for investors that
are partnerships, $§ Corporations, or individual joint investors,
the foregoing information for all partners, shareholders and
individuals;

Page 6




West Virginia Industrial and Trade Jobs Development Corporation
Leg. Rule, BE-1 ‘ B
Series 1, Sec.

2.3.7 Information and evidence that the Applicant has
disclosed to all investors that a tax credit is not available for
such investor's investment in an Applicant until the Board has
designated the Applicant a Qualified West Virginia Capital
Company and the investor has received a certificate authorizing
the tax c¢redit approved by the Bcard for each fiscal year;

2,3.8 Information and evidence that the Applicant has
disclosed to all investors that the State of West Virginia is not
liakle in any manner for any damages which may result from or
arise out of_the provisions of the Act, these Rules, or the
application thereof;

2.3.9 A statement that the Applicant will use its
capital base, as defined in these Rules, to make qualified
investments in accordance with the schedule set forth in Ceode §
5E-1-12 and Subsection 5.3;

2.3.10 A statement that the Applicant will comply with
all requirements of the Act and these Rules;

2.3.11 If the applicant is a corporation, information
on the aggregate number of shares which it has authority to
issue, itemized by classes, par value of shares, shares without
par value, and series, if any, within a class;

2.3.12 Information stating the total capital base of
the Applicant, how the value has been determined and how the
equity portion has been determined;

2.3.13 Evidence that no more than 25% of each separate
capital base of the Applicant is in the form of full recourse,
interest bearing, demand notes, backed by an irrevocable letter
of credit or bend from a reputable source, as determined by the
Board;

2.3.14 Information and evidence regarding whether the
Applicant has been decertified under Section 6 and whether any of
the Applicant's officers, general partners, managing partners,
trustees or investors have ever served as officers, general
partners, managing partners or trustees of any decertified
Qualified Company; ' )

2.3.15 Information and evidence that the Applicant has
established an eguity escrow account in West Virginia into which

Page 7




West Virginia Industrial and Trade Jobs Development Corporation
Leg. Rule, B5E-1 ' B
Series 1, Sec. 2

account funds invested by investors have been deposited and will
be held for the period of time between their investment and the
designation of the Applicant by the Board as a Qualified Company,
the location of such account, that the Applicant has disclosed to
the investors that no funds will be invested by the Applicant
until it has been designated as a Qualified Company and that in
the event the Applicant does not so qualify, that the funds shall
be returned toc the investors, 1f requested by the investors;

2.3.16 If any of the investors in the Applicant is a
partnership, an 8 Corporation, or an individual joint investor,
the apportionment plan, the empleyer identification or social
security number of those to whom the tax credits is apportioned,
and statements signed by each partner, shareholder, or
individual, or a person duly authcorized to act on the behalf of
such partner, shareholder, or individueal, that such partner,
shareholder, or individual consents to the apportionment plan;
all of which regquirements are more fully set out in Subsection
4.7.6.2; o

2.3.17 The informaticn required in Subsection 4.1 of
these Rules;

2.2.18 Such additional information as may be regquested
by the Board.

2.4 ppplication Form. The form for applying tc beccme
a Qualified West Virginia Capital Cocmpany may be obtained from
the Directoer.

2.5. Filing. ©Each Applicant shall file five (5)
complete applications with the Director.

2.6 Preocedure for Review by Director. The Director
shall record the time and date of filing of the applicaticn at
the time the application is received in the Office of the West
Virginia Industrial and Trade Jobs Development Corperation. The
Director shall review all applications in the order they are
received. Upcn receipt of an application, the Director shall
review the application to determine if the application is
complete. Such determinaticn shall be made within 45 days of the
application's receipt. In the event that the Director determines
an application to be incomplete, the Director shall notify the
applicant, in writing, of the reasons for such determination and
shall return the incomplete application to the Applicant. The
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West Virginia Industrial and Trade Jcbs Development Corporation
Leg. Rule, 5E-1
Series 1, Sec. 2

Applicant may resubmit the applicaticn at any time after

correcting the deficiencies stated in the Netice. If the initial

filing was substantially complete, the time of filing for the

resubmitted applicaticn, for purposes of review by the Director,

shall be the time of the initial filing. If the initial filing

was not substantially complete, the time of filing shall be the

date and time when the resubmitted application is received by the \
Director.

2.7 False Information. The submittal of any false or
misleading information by an Applicant will be grounds for
rejecticn of the application and denial of further consideration
of such applicant for qualificaticen. . -~

2.8 Complete Application. Upon a determination by the
Director that an application is complete, the Director shall
place the complete application on the agenda of the next
regularly scheduled Board meeting.

2.9 Action of Board. The Board shall consider all
applications in the order they are placed on the agenda of any
regularly scheduled meeting of the Board. The Board shall
designate as a Qualified Company those Applicants which meet the
reguirements of the Act and these Rules.

2.10 Allocation of Tax Credits. Upon designating a
Qualified West Virginia Capital Company, the Board shall
allocate, in the order in which companies are quallfled by the
Board, avallable tax credits for the investors in the Qualified
Company.

2.11 Notificaticn of Qualification. The Director shall
notify the Applicant in writing of the Board's action designating
the Applicant a Qualified West Virginia Capital Company and shall
issue to the Qualified Company the Certificate of tax credit
provided in Subsection 4.5 of these Rules. Such notice shall set
forth the level of equity capitalization that quallfles for tax
credits under Code § SE-1-8.

2.12 Suspension of Qualification Process. The Board
shall suspend the gualification process during any fiscal year in
which all available tax credits for such fiscal year have been
allocated. e
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West Virginia Industrial and Trade Jobs Development Corporation
Leg. Rule, L5E-1
Series 1, Sec. .2

2.13 Additicnal Applications. A Qualified Company
which does not seek additicnal tax credits under Section 3 is not
reguired to file any additional application with the Board to
retain its status as a Qualified Company, provided that the
Qualified Company remains in compliance with the requirements cof
the Act and these Rules.

2.14 Amendments. A Qualified Company must notify the
Director ¢f any changes in any of the information filed with the
Board as part of its application filed under Sections Z and 3 of
these Rules c¢r any other informatien submitted to the Beard
pursuant to these Rules. Such notification must be in writing
and filed by the Qualified Company with the Company's next
semi-annual report which it is reguired to file pursuant to
Subsecticn 4.1.

Section 3. Additional Tax Credits.

3.1 Separate Capitel Base. During each fiscal year, a
Qualified Company may seek a new capital base and increases to
its capital base as follows:

3.1.1 Each fiscal year, a Qualified Company may apply
to the Board for designation as qualified of a separate capital
base. Such application for a separate capital base must be in
the amount of at least One Million Dcllars but may not exceed
Four Million Dollars. The Qualified Company shall file an
application on the form provided in Section 2 and shall provide
the information required for applicants in Subsections 2.3.86,
2.3.7, 2.3.8, 2.3.9, 2.3.11, 2.3.12, 2.3.13, 2.3.14, 2.3.15, and
2.3.16, as they apply to the Qualified Company's separate capital
base and shall alsc amend its original applicaticn to reflect any
changes in the information that it initially filed with the Board.
The procedures set forth in Section 2 shall apply to the review
cf the application by the Director and the Board.

3.1.2 Increases to Capital Base. During any fiscal
year in which it has not received approval for the maximum tax
credit of Tw& Million Dollars for that year, a Qualified Company
may apply fOor an incréase in its capital base and additional
credits in accordance with Subsection 4.3. The Qualified Company
shall file an applicaticon on the form provided in Section 2 and
shall provide the information regquired for applicants in
Subsections 2.3.6, 2.3.7, 2.3.8, 2.3.%, 2.3.11, 2.3.12, 2.3.13,
2.3.14, 2.3.15, and 2.3.16, as they apply toc the increase c¢f the
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Qualified Company's capital base, and shall amend its original
application to reflect any changes in the information that it
initially filed with the Board. The procedures set forth in
Section 2 shall apply to the review of the application by the
Director and the Board.

3.2 Separate Capital Bases. Each approval of an
application under Subsecticn 3.1.1 will create a separate capital
base for the Qualified Company. Each separate capital base shall
be subject to all investment and reporting reguirements of
Section 5 and 6. Each approval under 3.1.2 will be treated as an
increase to capital base for the fiscal year in which application
for such incre&ésé was made. All such increases approved within a
single fliscal year shall be added to the capital base initially
approved by the Beard in such year. All such increases and the
initial capital base shall constitute a single, separate capital
base. All such increases to capital base shall be deemed to have
been designated as gualified for purposes of Subsection 5.3, as
of the date on which the capital base initially approved by the
Board in such year was designated as gqualified.

Section 4. Tax Credits

4.1 Semi-Annual Reports. Each Qualified Company shall
report to the Tax Commissicner and the Board on a semi-annual
basis, and shall file separate reports for each separate capital
base that is designated as gualified by the Board. Such reports
shall be made at the end of the second and fourth guarters of the
Qualified Company's fiscal year, covering the preceding two
guarters provided that the first repert required under this
Subsection shall be made no earlier than six months after the
Company's designation as a Qualified Company, or the designation
as gualified of a separate capital base, and shall continue fer
five years from such designation. Such reports shall be
submitted to the Board no later than thirty days from the end of
the second and fourth gquarters of the Qualified Company's fiscal
year. The initial report shall contain the following
information:

4.1.1 The name of each investor in the Qualified
Company who has applied for a tax credit;

2.1,2 The amount of each investor's investment;
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4.1.3 The amount of the tax credit allowed to the
investor and the date on which the investment was made;

4.1.4 All Qualified Investments the Qualified Company
has made;

4.1.5 Such additicnal information as may be requested
by the Board; and

4.1.6 Each subsequent report shall centain only changes
or additions in information from the initial report.

4.2 Authorized Credits. The total amount of tax
credits authorized for a single Qualified Company may not exceed
Two Million Dollars during any single State fiscal year.

4.3 Additicnal Credits. A Qualified Company which has
nct received approval for the maximum tax credit of Two Million
Dellars within a fiscal year may apply, under Section 3 of these
Rules, three additional times during such fiscal year for
additional credits of at least $50,000 each, subject to the
limitations set forth in Subsection 4.Z.

4.4 Total Credits; Allocaticn. The total credits
authorized by the Board for all Qualified Companies may not
exceed a total of Ten Million Dollars each fiscal year. The
Board shall alleccate these crediis to Qualified Companies in the
order that companies are designated as Qualified West Virginia
Capital Companies. : : . _

4.5 Certificate of Tax Credit. The Board shall issue
to the Qualified Company a Certificate approving the amount of
tax credits allocated to the Qualified Company in the order in
which the companies were designated qualified by the Board or in
which separate capital bases cr increases In capital were
designated as qualified by the Board, which certificate shall
list the investors entitled to a tax credit and the amcunt of
credit allotted to each such investor., The Qualified Company
shall issue to each investor entitled to a tax credit, a
Certificate cn a form prepared by the Board, signed and verified
by the Qualified Company or by a duly authorized cfficer, partner
or trustee of the Qualified Company, which Certificate shall set
forth the amount of the invester's credit. The investor shall
submit a true copy of the Certificate with the investor's tax
return requesting a tax credit. If the investor entitled to a
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tax credit is a partnership, an S corporaticn or an individual
joint investor, the tax credit shall be apportioned among the
partners, the sharehociders cof the corporation, or the individual
investors pursuant tc the provisions of Subsecticon 4.7.6.

4.6 Investors Entitled to Tax Credit. Any investor,
including an individual, partnership or corpeoration, who makes a
capital investment in a Certified Company that becomes a
Qualified Company pursuant to these Rules, is entitled to tax
credit as allcocated under Subsection 2.10. The partners of a
partnership, the shareholders of an S corporation, and individual
joint investors shall be entitled to the credits allocated and
authorized by the Board for investments by the partnership, the 8
corperation or the joint investors in accordance with the
apportionment plan provided for in Subsection 4.7.6 of these
Rules. o

4.7 Application cf Tax Credits

4.7.1 General rule. The amount of tax credit allowed
for the taxable year is the portion of the tax credit authorized
under Code § 5E-1-8(c) and Subsection 4.6 that does not exceed
the tax liability limitation as hereinafter provided.

4.7.2 Tax credit available. The credit avallable for
the taxable year is the sum of:

4.7.2.1 Unused tax credit carried forward from prior
taxable years (carryforwards):

4.7.2.2 Amount of tax credit determined under Code
§ 5E~-1-8(c) for the taxable year and described in Subsection 4.6
herein (tax credit earned); and

4.7.2.3 Unused tax credit carried back from succeeding
taxable years (carrybacks).

4,7.3 Taxg liability limitaticn o

4.7.3.1 Tax credit avallable for a taxable vear
beginning before July 1, 1986 must be applied first against tax
liability imposed pursuant to Article 13, Chapter 11 of the Code
for periocds prior to July 1, 1986; and then against tax liability
imposed pursuarit to Articles 21 or 24 of said Chapter 11, after
such tax liability is amended to reflect the reduction of
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business and occupaticn tax credit resulting from the applicaticn
of the tax credit.

4,7.3.2 Tax credit available for a taxable year
beginning after June 30, 1986, must be applied against any tax
liability imposed pursuant to Articles 21 or 24 Chapter 11 of
the Code.

4.7.4 Excess tax credit. The excess of the.tax credit
available over the applicable tax liability limitation for the
year is an unused credit which may be carried back or carried
forward as hereinafter provided under Subsection 4.8.

4.7.5 Order of application. If the tax credit
avallable for a taxable year is not allowed in full because of
the tax liability limitation, carryforwards are applied against
the tax liability limitaticn first. To the extent the tax
liability limitation exceeds carryforwards, tax credit earned for
the taxable year and carrybacks from subsequent taxable years are
then applied.

EXAMPLE.

A. Because of gualified investments made by
Corporation M in Qualified Companies in 1986, 1987 and 1988, the
Corporation's tax credit available for its taxable year ending
December 31, 1987, is as follows:

Tax credit carryforwards from 1986 investment § 5,000

Tax credit earned from 1987 investment 10,000
Tax credit carryback from 1988 investment 15,000
Total tax credits avallable $30,00¢0C.

. B. M's "tax liability limitation" as defined in
Subsection 4.7.3.2 for 1987 is §25,00C.

C. The tax credit carryforward and tax credit
earned are allowed in full. However, only $10,000 of the tax
credit carryback is allowed for 1987. The remaining 85,000 must
be carried to the next year te which it may be carried under
Subsection 4.8.

4.7.6 Apporticonment ) B
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4.7.6.1 The tax credits authorized by the Board for
investments by a partnership, an S corporation, or individual
joint investors shall be divided pursuant to election of
partners, shareholders, or individuals as hereinafter provided.

4,7.6.2 The tax credit earned shall be apportioned
among partners, S corporation shareholders, or individual joint
investors in any manner they may select, provided that each such
partner, shareholder or individual consents to an apportionment
plan. The consent of a partner, shareholder or individual.to an
apportionment plan with respect to tax credits earned shall be
made by means of a written statement signed by the partner,
shareholder, or individual, or a persocon duly authorized to act on
behalf of the consenting partnher, shareholder, or individual,
stating that such partner, shareholder, or individual consents to
the apportionment plan. The statement shall set forth the name,
address, employer identification number or social security number
and taxable year for which the credit will be claimed for each
partner, sharehelder or individual and the amount apportioned to
each partner, shareholder or individual under the plan. The
consent of more than one partner, shareholder or individual may
be incorporated in a single statement. The statement shall be
filed with the applicaticon redquired pursuant to Subsection 2.3
and shall be irrevocable and not subject to change after such
filing unless the tax credit authorized by the Board is less than
the tax credit applied for, in which case the Board may reguest
the apporticnment plan to be amended. Each partner, shareholder
and individual censenting to an apportionment plan shall keep as
part of his records a copy ¢f the statement containing all of the
reguired ccnsents.

4.7.6.3 An apportionment plan adopted and consented to
by all partners, S corporation sharehclders or joint individual
investors shall be valid only for the tax credits authorized by
the Board purSdant to the application with respect to which the
plan is filed. A separate consent to an apportionment plan must
be filed with respect to each application filed pursuant teo
Subsection 2.3.

4.8 Carry Back and Carryv Forward of Unused Tax Credit

4.8.1 In general. Unused tax credit may be carried

back and carried forward. Carrybacks and carryforwards of unused

tax credit are taken into account in determining the amount of
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tax credit available and the tax credit allowed for the taxable
years to which they may be carried.

4.8.2 Unused credit. If carryforwards and tax credit
earned exceed the applicable tax liability 1limitation, the excess
attributable tc tax credit earned is an unused tax credit. The
taxable year in which an unused tax credit arises 1s referred to
as the "unused credit year".

4.8.3 Taxable years to which unused tax credit may be
carried. An unused tax credit is a carryback tec each of the 3
taxable years preceding the unused credit year and a carryforward
tec each of the 15 .taxable years following the unused tax credit
year. An unused tax credlt must be carried first to the earliest
of the 18 taxable years to which such credit may be carried. An
unused tax credit then must be carried to each of the other 17
taxable years (in order of time) tco the extent that tThe unused
tax credit was not absorbed during the prior taxable year because
of the applicable tax liability limitaticn.

4.8.4 Limitations on carrybacks. Tax credit
carryforwards and tax credit earned are applied against the tax
liability limitation before tax credit carrybacks. Thus, tax
credit carrybacks to a taxable year may not exceed the amount by
which the applicable tax liability limitaticn for that year
exceeds the sum of tax credit carryforwards toc and tax credit
earned for that year. Tax credit carrybacks from an unused tax
credit year are applied against the tax liability limitation
before carrybacks from a later unused tax credit year. To the
extent an unused tax credit cannot_be carried back to a
particular preceding taxable year, the unused tax credit must be
carried to the next succeeding taxable vear to which it may bke
carried.

4.8.5 Certain tax credit carrybacks. 1In the case of an
overpayment cof tax, additions to tax, penalties or interest
attributable to the application to the taxpayver of a tax credit
carryback (including that attributable to a mathematical or
clerical error in application of the tax credit carryback), a
claim for refund of such overpayment of tax, additions to tax,
penalties or interest may be filed at any time before the
expiration of the period within which a deficiency for the
taxable year of the unused credit which results in such tax
credit carryback may be assessed pursuant to Code § 11-10-15.
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4-8.6 Limitations on Carryforwards. Tax credit ;
carryforwards to a taxable year may not exceed the applicable tax
liability limitation for that year. Tax credit carryforwards
from an unused tax credit year are applied before tax credlt
carryforwards from a later unused tax credit year.

4,8.7 Joint Return by Husband and Wife. This
Subsection prescribes additicnal rules for computing the tax
credit carrybacks and carrvyforwards of a husband and wife making
a joint return for one or more of the taxable years involved in
the computation of the tax credit earned.

4,8.7.1 From Separate to Joint Return. If a husband
and wife, making a joint return for any taxable year, did not
make a joint return for any of the taxable years. involved in the
computation of the tax credit earned, the separate tax credits
apporticned in accordance with Subsection 4.7.€6 shall together be
deemed a Jolnt tax credit carryvforward or joint tax credit
carryback to such taxable year.

4.8.7.2 Continuous Use of Jeint Return. If a hushand
and wife making a joint return for a taxable year made a joint
return for each of the taxable years involved in the computatiocn
of the tax credit earned or the tax credit carryforward cr tax
credit carryback to such taxable years, the joint tax credit, tax
credit carryforward or tax credit carryback to such taxable year
is computed in the same manner as the tax credit carryferward or
tax credit carryback of an individual as provided in Subsections
4.8.1 through 4.8.6.

4.8.7.3 From Joint tec Separate Return. If a husband
and wife making separate returns fcr a taxable year made a joint
return for any, or all, of the taxable years invelved in the
computation of the tax credit earned, tax credit carryforward or
tax credit carryback to such taxable year, the separate tax
credit carryforward or separate tax credit carryback of each
spouse to the taxable year is computed in accerdance with
Subsections 4.8.1 through 4.8.6 but with the following
modification: The tax credit of each spcuse for a taxable year
for which a joint return was made shall be deemed to be that
pertion of the joint tax credit apportioned to the spouse in
accordance with Subsection 4.7.6.

4.8.7.4 Recurrent Use of Joint Return. If a hushand
and wife making a joint return for any taxable year made a jocint
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return for one or more, but not all, of the taxable years
involved in the computation of a tax credit carryforward or tax
credit carryback to such taxable years, such tax credit
carryforward or tax.credit carryback to the taxable year is
computed in the manner set forth in Subsection 4.8.7.3. Such tax
credit carryforward or tax credit carryback is considered a joint
tax credit carryforward or joint tax credit carryback toc such
taxable year.

4.8.7.5 Joint Tax Credit Carrvforwards and Carrvbacks.
The joint tax credit carryforwards and joint tax credit
carrybacks to any taxable year for which a joint return is made
are all the tax credit carryforwards and tax credit carrybacks of
bcth spouses to such taxable year.

4.8.7.6 Divorce and Remarriage. It is the intent of
this rule to allew the carryforward and carryback of joint tax
credits to joint returns and of separate tax credits to joint
returns so long as the two individuals remain married in both the
taxable year in which the tax credit is earned and the taxable .
year to which the tax credit is to be carried. Divorce and
remarriage in joint return cases present special problems. A
Joint tax credit of cne couple cannot be carried to another
taxable year and applied to the tax liability of a different
couple. A former spouse shall not be permitted to obtain a tax
refund by c<arrying back the other's Separate tax credit earned
after the divorce to a taxable year in which a joint return was
filed. 1In applyving the rules for joint returns of husband and
wife and separate returns of husband and wife and in cases
involving divorce and remarriage, the principles established
under the Internal Revenue Code and Treasury Regulations, and
interpretations thereof, for net operating loss carrybacks and
carryovers and investment taex credit carrybacks and carryforwards
may be used as a guide. -

4.8.8 Tax credits not assignable. No porticn of the
tax credit earned by any investor shall be subject in any manner
tc alienation, sale, transfer or assignment, except that tax
credits authorlzed by the Board for investments by a partnership,
an 8 corporation or individual joint investors may be apportioned
pursuant to Subsecticn 4.7.6.

4.9 Investment to Date. The tax credit provided for in
Code § 5E-1-8 is available only to those investors whose
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investment in a Qualified West Virginia Capital Company occurs on
or after the first day of July 1986.

4.10 Recapture. If the amcunt invested by the investor
is not used by the Qualified Company for gqualified investments as
required by the Act and Section 4 of these Rules, the investor
shall not be subject to a recapture provision for any credit
claimed by him tc date. However, the Qualified Company shall be
subject to the penalty imposed under Code § 5E-1-12 and
Subsecticn 6.6 of these Rules,

Section 5. InvesStment Reporting and Record Keeping

5.1 Investments. A Qualified Company shall invest at
least sixty percent (60%) of each separate capital base in
Qualified Investments in accordance with the schedule zet forth
in Subsection 5.3. A qualified company may invest the remaining
forty percent (40%) of each separate capital base in any West
Virginia business except those businesses prohibited by
Subsection 5.5. The investment of a Qualified Company's capital
base in cash equivalents or with financial institutions shall not
be deemed an investment for purposes of this Secticn. After an
investment is made, the Qualified Company must obtain and submit
to the Board with the next semi-annual report of said Company,
required to pe filed pursuant to Subsection 4.1, affidavits
prepared by any officer or partner of the business invested in,
which affidavits set forth the following:

5.1.1 That it is a business located in or principally
based in West Virginia;

5.1.2 That more than fifty percent {(50%) of its
assets, operations and employees are located in West Virginia;

5.1.3 A brief description of the activities the
business is engaged in.

5.2 Affidavit from Qualified Company. The Qualified
Company shall submit to the Board, contemporanecus with the
filings required under Subsection 5.1 herein, affidavits prepared
by an officer, partner or trustee of the Qualified Company which
demonstrate:

5.2.1 That the business invested. in is not a business
engaged in an activity prohibited by Subsection 5.5;
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5.2.2 That the business invested in is a West Virginia
Business; and

5.2.3 If & Qualified Investment, that the West Virginia
Business invested in is engaged in activities that meet the
requirements of a Qualified Investment.

5.3 8chedule of Qualified Investments. A Qualified
West Vlrglnla Capital Company must invest each separate capital
base in Qualified Investments according to the following
schedule:

5.3.1 At least twenty percent (20%) of its capital base
within one year of the date on which the Qualified Company was
designated as a Qualified West Virginia Capital Company by the
Beoard or on which each separate capital base was designated as
qualified by the Board;

5.3.2 At least forty percent (40%) of its capital base
within two years of the date on which the Qualified Company was
designated as a Qualified West Virginia Capital Company by the
Board or on which each separate capital base was designated as
qualified by the Board;

5.3.3 At least sixty percent (60%) of its capital base
within three years of the date on which the Qualified Company was
designated as a Qualified West Virginia Capital Company by the
Board or on which each separate capital base was designated as
qualified by the Board.

5.4 Limitation of Qualified Investment. No more than
thirty percent (30%) of .the total equity raised by a Qualified
Company may be invested in any one West Virginia business. For
purposes of this Subsection, egquity shall mean the total of all
the capital bases designated as qualified by the Bcard.

5.5 Investment Restrictions. A Qualified Company shall
not invest any of 1ts capital base in any of the following
businesses:

5.5.1 Banks, Savings & Loan Associations, Credit
Companies, Financial or Investment Advisors, and Brokerage or
Financial Firms;

5.5.2 Other Capital Companies;
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5.5.3 Charitable and religicus institutions:
5.5.4 Conventicnal oil and gas exploration; and

5.5.5 Any other business which the Becard determines to
be against the public interest, the purposes of the Act or in
vieclation of any law. '

5.6 Relationships. A Qualified Company shall not
invest its capital base in a business that is related to that
Qualified Company or in a business that is owned or operated by
or employs, any person, or family of such person, who is an
officer, investor, employee or a member of the board of directors
of that Qualified Company, unless the Board approves the making
of the investment in writing. All relationships will be
determined in accordance with the owner attribution rules set
forth in Section 267 of the Internal Revenue Code of 1954, as
amended.

5.7 Equity Capitalization Over Four Million Dollars.
If a Qualified Company raises capital in excess of Four Million
Dollars in a fiscael year, the capital in excess of Four Million
Dollars does not constitute a part of the capital base of said
company and is not subject to the restrictions and requirements
of Section 5.

£.8. Sale or Liquidation of Qualified Investments

5.8.1 If a Qualified Company sells or liguidates any
gqualified investment within five years of making the qualified
investment, the company's initial cost basis in the investment
shall be reinvested in a qualified investment within twentyv-four
months from the date of the sale or liguidation, unless a waiver
is obtained from the Board prior to the end of said twenty-four
month period. The Board may waive the reinvestment requirement
in those circumstances in which the Board deems the waiver of the
reinvestiment requirement advisable, necessary or appropriate. to
promote the purposes of the Act. The Qualified Company may
disburse, reinvest, or otherwise use any proceeds in excess of
the company's initial cost basis without any restrictions on such
use by the Board. ' '
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5.8.2 A Qualified Company may sell or liquidate a
gqualified investment five vears after making such investment,
without any restriction on the use of such funds.

Section 6. Audits, Reports, Examination, Failure te Comply,
Penalties, Decertification

6.1 Annual Audit and Report. An audit shall be
conducted annually for each Qualified Company by a certified
pubklic accountant, beginning at the end of the fiscal year of the
Company, and centinuing for a peried of five years from the date
of the Company's designation as a Qualified Company. 1In
addition, an audit shall be conducted for each capital base of
the Qualified Company designated as gualified. Such audits shall
be conducted for five years from the date of each designation and
may be consclidated and submitted with all cther audits required
under this Subsection, so long as the reguirements under the Act
and these Rules with respect to each capital base are separate
and distinct.

6.2 General Reqguirements for Audits. - The fellowing
requirements shall apply to Audits cof the Quallfled Cempany:

€.2.1 The certified public accountant must be
independent of the Qualified Company being examined t¢ ensure
that the audit report Wlll be impartial, in fact and in
appearance. :

6.2.2 In performing the audit, the accountant must
prepare working papers in accordance with the generally accepted
accounting standards of field work. . Worklng parers for an audit
must be retained by the accountant for a minimum period of three
(3) vears from the date of the audit report, or longer if so
notified in writing by the Bcard before the end of the three (3).
year pericd. The working papers shall be made available upon
written request of the Becard cor the Director. The audit shall be
conducted in accordance with generally accepted auditing and
accounting principles and such cther guidelines as the Bcard may
prescribe. -

6.2.3 The audit report must address the methods of
operation and conduct of the business c¢f the Qualified Company
and repert on the Qualified Company's compllance with the
requirements of the Act and these Rules and in particular whether
the company has made proper and timely investments. Any
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instances of nconcompliance must be specifically cited, and if the
acccuntant £inds that the Company has been in compliance, the
accountant must make a positive statement to that effect.

6.2.4 Five certified copies of the audit report shall
be submitted to the Bcard no later than ninety days from the end
of each fiscal year, together with five copies of a descriptive
narrative of the Qualified Company's activities, its financial
statement, its methods of cperation and the general conduct of
the Company. '

6.2.5 Each copy of the audit report and narrative
statement must be bound in a durable cover. The name cf the
Qualified Ceompany and the time pericd covered by the report must
be visibly printed on the front cover of the report. .

6.2.6 Such other requirements as the Board may require.
6.3 Confidentiality. All records, documents and all

cther informaticn and materials submitted to the Board by a
Qualified Company shall be privileged and exempt from disclosure.

6.4 Annual Beoard Review. The Board shall conduct an
annual review of the Accountant's Report and Audit and any other
information filed by a Qualified Company tc determine if the
company is abiding by the requirements of the Act and these
Rules, to advise the company as to the gualificaticn status of
the investments, and to ensure that no investment has been made
in violation of West Virginia Code § 5E-1-12. The results of
sald annual review shall be used to notify the Tax Commissioner
of any Qualified Companies that are not in compliance with the
Act or these Rules.

6.5 Investigation by Board. The Board may examine,
under oath, any of the cofficers, directors, partners, trustees,
agents, employees or investecrs of & Qualified Company regarding
the methocds cof operaticon and business ¢f the company, and any
other matters which the Board may deem necessary Lo ensure
coempliance with the Act and these Rules.

6.6 Non-Compliance Penalty. Any Qualified Company that
fails to make qualified investments pursuant to these Rules and
the Act shall pay to the Tax Commissicner a penalty egual to all
0of the tax credits authorized con the capital base which the
Qualified Company failed to properly invest with interest at the
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rate of 1-1/2% per month, compounded monthly, from the date the
salid tax credits were certified as allocated to the Qualified
West Virginia Capital Company. The Tax Commissioner shall give
notice to the Qualified Company of any penaltlies assessed
hereunder. The Tax Commissioner may abate the penalties upon
written reguest if the Qualified Company establishes reasoconable
cause for the failure to make gqualified investments. The Tax
Commissioner shall deposit any amountis received as penalties
hereunder in the State general fund. To carry out the provisions
of this Subsection, the Tax Commissioner shall have all powers
and autheority granted to him under the West Virginia Tax
Procedures and Administration Act and the regulations promulgated
thereunder and the penalty may be assessed and collected in the
same manner as other penalties are assessed and ccllected under
that Act.

6.7 Decertification. Failure of a Qualified Company to
comply with the provisicns of the Act or these Rules shall be '
grounds for decertification of the Company by the Board pursuant
to the Act.

6.8 Notice. 1If at anytime the Board determines that a
Qualified Company is not in ccmpliance with the reguirements of
the Act. or these Rules, the Beoard shall give such Qualified
Company written notice of such non-cempliance and that the
Qualified Company shall be decertified in ninety (90) days from
the date of mailing of such notice unless the company
satisfactorily corrects such actions c¢f non-compliance or files a
petition with the Beoard for reccnsideration and demands an
administrative hearing. Such hearing shall be conducted as
provided in Article 5, Chapter 2S8A of the Cocde.

6.9 Notice of Decertificaticn. If a Qualified Company
is not in compliance with the Act or these Rules fellowing said
ninety (390) day pericd provided by Section 6.8, the Board shall
send a notice of decertification to said Company and to the State
Tax Commissioner. Decertification of a Qualified Company may
cause the forfeiture of any right or interest to further tax
credits under the Act or these Rules for the decertified company
cr for any Applicant, or for any Qualified Company seeking an
increase in its capital base, in which any officer, general
partner, managing partner, trustee, or investor served as an
cfficer, general partner, managing partner, or trustee of any
decertified Qualified company.
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Effective Date

Eguity Capitalization Over Four Million Dollars

False Information

Filing Date

Filing

General

General Procedure o

Genearal Regquirements for Audits

Investors Entitled to Tax Credit

Investment to Date o

Investment Reporting and Record Reeping

Investments

Investment Restrictions

Investigation by Board

Limitation of Qualified Investment

Non-Compliance Penalty

Notice .

Notice of Decertification

Notification of Qualification

Procedure to Become a Qualified West Virginia
Capital Company

Section
2.9
2.13
4.3
3
5.2
2.10
2.14
6.1
6.4
2.4
a.7
&
1.3
4,2
4.8
4.5
1.6
2.8
6.3
6.7
1.7
2.3
1.5
5.7

2.7
1.4
2.5
1
2.1
6.2

4.6
4.9
5
5.1
5.5
6.5
5.4
6.6
6.8
6.9
2.11
2
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S8chedule of Qualified Investments
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Separate Capital Base

Separate Capital Bases
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NAME

K. Dale Wissman

Frank Yest

Gordon Lane

WEST VIRGINEA CAPITAL COMPANY
PUBLIC HEARING ATTENDANCE

Minority Caucus Room
Room 260
State Capitol
Charleston, West Virginia 25305
August 27, 1986

2:00 p.m.

ADDRESS

Suite 4250
One Oxford Center
Pittsburgh, PA 15219

1300 Charleston National Plaza
Charleston, WY 25300

Bowles, Mchavid, Graff & Love
1600 Commerce Sgquare
Charleston, WY 25301

TELEPHONE #

(412) 642-4250

(304} 345-7700

(304) 347-1100

R

533 027 15

Fil Fp

CAPITAL COMPANY REPRESENIING

MountainVest

First State Fund
Limited Partnership




WEST VIRGINIA INDUSTRIAL
AND
TRADE JOBS DEVELOPMENT CORPORATION
STATE CAPITOL

ROOM M-1486
CHARLESTON, WV 25305

PHONE 304.248-0400

ARCH A, MOGORE. JR . g
TELEX 810-997.0201

GOVERNGR

PUBLIC HEARING COMMENTS
ON THE
WEST VIRGINIA CAPITAL COMPANY ACT

The Tfollowing comments were made at the public hearing on Wednesday,
August 27, 1986, regarding the implementaticn of the West Virginia Capital
Company Act:

(1) Section 3.1.1: Amount of capital necessary to apply to the Board for
an increase in a Qualified Company's capital base.

Recommendation: Lower the amount of additional capital from $1 million
to $100,000-%200,000.

Reason: Capital company may break escrow, close and submit an application
and then receive an additiconal amount from investcors less than

$1,000,000. This amount would have to be returned to the investors.
Lowering the requirement would better suit the purpose cof the act by
providing the opportunity to generates additional funds into the West
Yirginia economy.

(2) Section 3.1.1: Amount of times a capital company may apply per fiscal
year to the Board for an additional increase in its capital base.

Recommendation: No limit to the number of times a company may reapply for
an increase in capital base instead cf cnce per fiscal year.

Reasen: Places constraints on both capital companies and investors
with respect to the timing of raising and investing funds. The
Timitation holds back the capital company's ability to invest additional
funds into the West Virginia economy.

(3) Section 2.2.5: Requirements for Letter of Cradit (LOC) collateralizing
investor's demand nctes fo the capitai company.



Recommendation: Letter of credit should only be required for non-
accredited investors as defined by the SEC instead cf all investors.

Reason: Accredited investors with substantial nat worth will be
able to meet financial obligations to the capital company and should
not be subject to the administrative and ccst burden of obtaining LOC.

(4) Section 2.2.5: Interest on investor's demand notes to the capital
company.

Recomnendation: Allow non-interest bearing notes instead of reauiring
interest.

Reason: The capital company may not want to incur interest expense or
the additional accounting and administrative burden.

(5) Section 2.2.5: Capital structure of cash/debt.
Recommendation: 50% cash/50% debt instead of 75% cash/25% debt.

Reason: Act was passed to create an incentive te invest in the West
Virginia economy. Reducing the cash requirement would increase the
investor's return on investment. Under the investment guidelines, a
capital company must spend 60% of its capital base over a 3 year period.
By requiring 75% cash up front the investor realizes a relatively lower
yield on his total investment.

(6) Section 5.3: Location of qualified investments.
Recommendation: Relax the invesiment restrictions on the remaining
40% not addressed in the statute and the rules and regulations. This

would enable 40% of the company's capital base to be invested in or out
of West Virginia. T '

Reason: The capital company would have the option to invest its funds
outside of West Virginia, thereby diversifying its investment portfolio.

Septamber &, 1988




WRITTEN COMMENT TO WEST VIRGINIA INDUSTRIAL
AND TRADE JOBS DEVELGPMENT CORPORATICN IN
REGARD TO PROFOSED LEGISLATIVE RULE ADDRESSING
GENERAL ADMINISTRATION OF THE WEST VIRGINIA
CAPITAL COMPANY ACT: ESTABLISHMENT OF
THE APPLICATION PROCEDURES TC IMPLEMENT THE ACT

Submitted by:

Gordon C. Lane
Bowles, McDavid, Graff & Love
16th Floor Commerce Squarse
Charlestaon, West Virginia 25301
(3043 347-1100




We appreciate the copportunity fo provide these comments
on the proposed legislative rule .regarding the ''General
Administration of the West Virginia Capital Company Act:
Establishment of the Application Procedures to Implement the
Act." All section references in this written comment are to
W. Va. Emerg. Legis. Rule 5E-1, Ser. 1 (1986) {the "Rule') and
definad terms herein have the same meaning as in the Rule. We
represent several groups whe are presently raising capital to
qualify and cperate as West Virginia Capital Companies and thus
have had the opportunity to apply the Rule to several

transactions.

We would like to point out at the cutset that we believe
that the Rule is theorcugh, well drafted and provides for an
equitable and efficient administration of the West Virginia
Capital Company Act. These brief written comments focus on
certain issues for which we believe clarification or certain

changes would be helpful.

(1) Section 2.2.7 provides that the zpplicant shall
establish and deposit funds in an escrow account pending the
determination of its application. Many offerings to raise capital
are based upon a minimum and maximum amount of the offering. For
example, assume that an offering to raise capital provides that
the cffering may not be clesed in any respect (and the escrow agent -
of the offercr cannot release funds) until Two Million Dollars’
{$§2,000,000.00) has been received pursuant to the offering and
that the maximum amount of funds to be received under the ocffering
cannot exceed Four Million Dollars (84,000,000.00).

Under the above example, when a group raising funds (the
"Offeror") has received Two Million Deollars ($2,000,000.00), the

minimum offering amount, the Offeror would have to decide whether




to break escrow and have an initial closing and submit an
application to receive certification for Two Millieon Docllars
($2,000,000.00) of capital raised or to continue the cffering and
not file an application with the Board until the cffering period
was terminated. If this initial clesing {(of $2,000,000.00) were
consummated and an additiomal 8Six Hundred Thousand Dollars
($600,0C0.00) was then raised, this additional capital would have
tc be returned te the investors, assuming that the offering
materials represented that capital investaed in the West Virginia
Capital Company would be eligible for the credit {the "Credit')
provided fcr by the Act. The return ¢f the funds would be
necessitated because only an increased capitalization of One
Million Dollars {$1,000,000.00) is allowed. Section 3.1.1.

A solution would be to reduce the amount of additional
capital that must be razised £from One Million Dollars
($1,000,000.00) to One Hundred Thousand Docllars ($100,000.00).
By allowing only one increase in additional capital per year,

continual increases by such an offercor is aveoided.

Also, a West Virginia Capital Company that has received
certification (a "Qualified Company") may need or desire to raise
additional capitzl and yet not be able to raise the full One
Million Dollars ($1,000,000.00). In a state of this size, One
Milliont Dellawxs ($1,000,000.00) is a significant amount of
capital to raise and a2 limit of One Hundred Thousand Dollars
(S100,000.00} mav better suit the purpose of the Act.

{(2) Clarification is needed in regard to the Qualified
Investments to be made by a Qualified Company and reinvestment of
such amounts after sale and liquidation of such investments.
Section 4.1 provides that each Qualified Company shall submit a

report to the State Tax Commissioner of West Virginia on a semi-




annual basis for five (5) vears after designation as a Qualified

Company. Section 6.1 provides that an audit shall be conducted
for each Qualified Company by a certified public accocuntant at the
end of each fiscal vear for a2 period of five years from the date of
the  company’'s designation. In addition, an =zudit shall be
conducted for each Capital Base of a Qualified Company to be
conducted feor five yvears from the date cf each designation. Thus,
reporting is regquired for each Qualiflied Company for five years
and for each Capital Base of each Qualified Company for a peried of
five vears. Sections 5.3.1, 5.3.2 and 5.3.3 provide for the
investment of sixty percent (60%) of the Capital Base cf each
Qualified Company within the £first three (3) vyears after
designztion as a Qualified Company. There is no specific mention
as to the investment of the other forty percent (40%) of the

Capitzl Base in regard ta the time or manner of 1ts investiment.

Section 5.8.1 provides that if a Qualified Company
sells ¢r liquidates & Qualified Investment within five years of
making that investment, fhe company's initial cost basis in that
investment shall be reinvested in 2 Qualified Investment within
twenty-four (24) months from the date of such sale or liquidation
unless a waiver is chtained. Further, Section 5.8.2 provides that
a Qualified Company may sell or liquidate a Qualified Investment
within five {5) vears after making such investment without any

restriction on the use of such funds.

Clarificaticn is needed as t£to the investment of the
forty percent (407) of the Capital Base which is not specifically
addressed in the Rule. Examples and guidance should be provided to
answer certain questions such as hoew this forty percent (40%) of
the Capital Base must be invested, when it must be invested, and
how the cost basis of such investment must be reinvested if that

investment is sold cr-liquidated {before zand zfter five {5) years




from designation as a Qualified Company). Additionally, if twenty
percent (20%) cof a Capital Base were invested under Section 5.3.3
and if this investment were so0ld four (4) vears after such
investment, assumedly the cost basis of the investment would have
fo be reinvested within twentv-four (24) months under Secticn
5.8.1. Thus, in certain instances it is clear that a reporting
period of five (5) vears will not cover all of the requirements for

investments under the Rule.

It would be helpful to receive several examples of
Qualified Investments for this forty percent (40%) of the Capital
Base before and after £five (5) years from designation as a
Qualified Company and examples relating to the sale and
ligquidation of such invéestment and reinvestment. Additionally,
cuidance should be provided as to the relationship, if any, which
the five-year reporting requirements have to the requirements for
investments and reinvestments. For example, there has been some
discussion that the intent of the Rule is such that when the five-
vear reporting period terminates for a given Capital Base, that
that Capital Base may then be invested in any manner which the
Qualified Company chooses. However, such an interpretation would

appear to conflict with Sections 5.8.1 and 5.8.2.

(3) Section 1.7.1.17 provides for the types of

businesses that can be financed by a Qualified Company and in

large measure tracks the language in the Act. BSecticn 5.5 . oo

addresses investment réstrictions, is phrased in the negative,
and enumerates certain businesses and entities in which a
Qualified Company may not invest. The uncertainty created between
these two sections arises in that the former section enumerates
the investments that can be made and the latter section enumerates
the investments that cannot be made. There are certzin types of

businesses, such as a service business, that are not included as




an allowed investment and yet are not excluded as improper
investments. Due to the significant penalties set forth in the
Act and further set forth in Section 6.6, this uncertainty

regarding a Qualiified Investment should be clarified.

{4) The definition of a Qualified Investment includes
any debt or equity financing of z West Virginia business engaged
in certain activities. Section 1.7.1.17. The term 'debt or
equity financing” is extremely broad and that is certainly helpful
in that the particular needs of a business or creative finmancing
techniques will not be frustrated by constrictive language in the
Rule or the Act. However, éﬁ short-term loan or certain
refinancings to obtain a lower interesf rzte may or may not be a
"debt or equity financing” which were coﬁtemplated by the Act and
may noit further the purposes of the Act. Due to the broad and
creative nature of the Act and the purposes te be served thereby,
and the significant penalties imposed by the Act in Section 6.6, a
Qualified Company should be able o seek some guidance as to
whether a Qualifiesd Investment would be finally adjudged by the
Board to be a Qualified Investment. Guidance from.admlnlstratlve
agen01es is certainly not without precedent as evidenced by
declaratory rulings under the West Virginia Admlnlstratlve
Procedures Act in Chapter 29A, Article 4, and certification under
West Virginia Investment and Jobs Expansion Credit, W. Va. Ccde
§8 11-13C-1, et seg. A provision could be inserted to give the
Board the authority, in its discretion, to "certify" or ap?rove-an
investment or reinvesiment by a Qualified Company if so requested

by the Qualified Company.

We conclude by again emphasizing that we believe the
Rule is comprehensive and well written, and furnish these brief
comments to address issues where certain changes or clarification
would be helpful.




WISSMAN, PATTESON & COMPANY

PRIVATE INVESTMENTS : - ONE OXFORD CENTRE
CORPORATE FINANCE o . 7 : SUITE 4250 _
FINANCIAL CONSULTING : PITTSBURGH. PA 15219

(412) 642-4250

July 14, 1888

Ann Schabb

Governor's Cffice

Community and Industrial Develcpment
State Capital

Charleston, West Virginia 25308

Dear Ann:

Pursuant to cur discussion cf last week regarding the
regulations that have been promulgated regarding the
implementation of the West Virginia Capital Company Act (the
tpct), I submit the following comments.

It is our understanding that the current regulaticn reguire
that in order for a company to qualify under the Act it must
have 75% of its committed capital placed in an escrow account in
a financial institution within the State ¢f West Virginia at the
time of application for qualification. The remaining 25% of the
commitment must be evidenced by a full recoursse interest bearing
note backed by a letter of credit or financial guaranty bond
issued by an institution suitable to the State.

Altheugh we understand the intent of the regulation it may
serve as to large of an administrative burden for larger
accredited investors to obtain a letter of credit or kend in
these amounts. Therefore, we suggest the follewing additions
and/or modlfications to those requirements.

1. Recuire the letter of cradit or financilal guaranty bond
only be recuired by nonaccredited investors as defined
by the Securities Zxchange Commission. Accredited
investors such as corporations or individuals with
substantial net worths, by definition, should ke
responsible te meet their financial cobkligaticens to the
individual funds. Nonaccredited investors will then be
recquired to provide a letter of credit or financial
guaranty bond to support their obligation to the fund.
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WISSMAN, PATTESON & COMPANY

ann Schablk -2 -

July 14, 19886

Any investor in a gualified Capital Company who does
meet their financial obligations to the fund when due,
will ke subkject to revocation of thelr tax credit,
interest at the statutory rate, and at the discreticn
of the State Tax Commissicner, a penalty. This should
deter those individuals or companies who have made

commitments te a particular fund from not meeting theilr
chligations.

It is our belief that these changes in the regulatiocns will
be helpful to propose investors. Should you have any guestions
or comments, please do not hesitate to contact me.
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Very truly yours,

WIS ATTESON & COMPANY

X, Dale Wissman




