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List of Amendments to Proposed Rules
Following Comments Received at Public Hearing

The definition ¢f a2 Qualified Investment has been

-—

.
revised to simplify it and eliminate any confusion regarding the
types of businesses which a Qualified Company can invest in under

the Act. (1.7.1.16)
2. The Rules were revised to clarify the procedures
for approving and gualifiving separate capltal basss of a
Qualified Company each fiscal year and increases to a company's
capital base within each yezr, as well as the reguirements and
restrictions relating, thereto. (Section 3 and Section 4.3)
Section 5 was revised to expressly reguires that 60%
in

3.
of a Qualified Company's capital base must be invested
Qualified Investments according to the reguired timetakle,
sted in any West Virginia

and that the remzining 40% to be inve
(5.1}
Restrictions on Qualified Investments by a company

business,

4,
rified,

cla {5.3}
e timetabls for making reguired investments under

ares
5. Th
the Act 1s clarified. (5.3}
Relationships as pertain to gqualified investments
(5.6

~
D
made by Qualified Companvs is clarified.
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Equity Capitalization Over Four
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LEGISLATIVE WEST VIRGINIA ADMINISTRATIVE RULES

WEST VIRGINIA INDUSTRIAL AND TRADE JOBS DEVELOPMENT CORPCRATICHN
CHAPTER 5E-1
SERIES 1

Title:

.---.

General Administration of the West Virginis CapltaI
Cempany &ct:

Establishment of the Alelcatlon_ B
Procedures to Implement the aAct. o

) ] Lo [
Section 1. General

1.1 Type of Regulations

b
- [

: L2
These are legislative rules as defined in West Virginia
Code §§ 29Aa-1-2(4).

1.2 Scope

These legislative rules are promulgated to provide for
the general administration of the West Vi
aAct.

irginia Capital Company
The West Virginisa Capltal Company Act was created to
encourage the immediate investment in West Virginia businesses by
making fax credits available to the investors in Qualified West
Virginia. Companies. The Act gives the Beocard of the West Virginia
Industrial and Trade Jobs Development Corporation the authorlty
to designate eligible Certified Capital Companies as gualified
for such tax credits and sets forth the manner by which such

companies nust invest their capital base
businesses.

L in West Virginia
—These rules establish the application procedure for
such designation by the Board, the general reguirements for
Qualified Companies

and the process for the authorization and
use of the tax credits., : . _

1.3 Authority

These legislative rules are issued under the authority
of West Virginia Ccde §§ 29a-1-2(4), and SE-1-5.
1.4 Filing Date

These legislative rules were promulgated and filed in
the Cffice of the Secretarv of State on

1.57Effective Date

.

These legislative rules became effective on

1.6 Citation

These Legislative Rules may be cited as W. Va. Legis.
Rules 5E-1, Ser. 1, § , page (188_ 1.
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West Virginia Industrial.and Trade Jobs Development Corporation
Leg. Rule, BE-1 ' -
Series 1, 8Bec. .1

1.7 Definitions

1.7.1 As used in these Rules:

1.7.1.1 Act shall mean the West Virginia Capital
Company "Act, Article 1, Chapter 5E of the Code. .

1.7.1.2 Applicant shall mean (1) a profit or nen-profit
entity, organized and existing under the laws of West Virginia, -
which is created for the purpese of making venture capital
available for gualified investments or (2) a West Virginia
business development corporaticon created pursuant 'to Article 14,
Chapter 31 of the Code; that seeks to be designated by the Board
as a Qualified Company. For purposes of this definition, entity
includes, but is not limited to, a corpeoration (including an S
Corporation), a partnership, and a trust.

1.7.1.3 Authorized Tax Credits shall mean the tax
credits provided for in Code § 5E-1-8.

1.7.1.4 Bogard shall mean the Board of Directors of the
West Virginia Industrlal and Trade Jobs Develcpment Corporation
provided for in Article 2, Chapter 5C of the Code.

1.7.1.5 Capital Base shall mean the equity capital or
net worth upon which tax credits are authorized for a Qualified
Company and from which source, investments are to be made in
accordance with these Rules. -

1.7.1.6 Cash Eguivalent shall mean an interest bearing
instrument with a maturity of less than cne year.

1.7.1.7 Certified West Virginia Capital Company or
Certified Company shall mean (1) a West Virginia business
develcpment corporation created pursuant to Article 14, Chapter
31 of the Ceode; or (2) a profit or non-profit entity crganized
and existing under the laws of the State of West Virginia,
created for the purpose of making venture cor risk capital
available to gualified investments, and certified by the Board.

1.7.1.8 Code shall mean the Code of West Virginia of
13931, as amended. ' )
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West Virginia Industrial and Trade Jobs Development Corpcration
Leg. Rule, 5E-1
Series 1, Sec. _1 —

1.7.1.9 Complete 2Application shall mean an application
that contains all of the information and evidence required by
these Rules, as determined by the Director

1.7.1.10 Designate ag a Qualified Company shall mezan
the action of the Board in designating Certiflied Companies as
Qualified Compenies.

1.7.1.11 Designate as Qualified shall mean the action
of the Board tec authorize a separate capital base for a Qualified
Cempany and to al?ocate tax credits for such separate capital
bases.

1.7.1.12 Development Corporation shall mean a West _
Virginia Business Development Corporation created pursuant toe .
Article 14, Chapter 31 cf the Cocde.

1.7.1.13 Director shall mean the Executive Director of
the West Virginia Industrial and Trade Jobs Development .
Corperaticn, or his designated representative.

1.7.1.14 Fiscal Year shall mean. Ju1y 1 threough June 30, ’ -
which is the fiscal year of the State.

1.7.1.15 Partnership shall include a syndicate, group,
pool, joint venture, or cther unincorporated organization,
through or by means of which any business, financial operation,
or-venture .is carried cn; and the term partner includes a member
of such syndicate, group, pool, joint venture or crganization.

1.7.1.16 Qualified Investment shall mean a debt or
equity financing of any West Virginia business, other than those
businesseés pronibited by Subsection 5.5, which financing shall be : -
for the purpose of increasing West Virginia smployment and
business opportunities while protecting the people’s
constituticnal right to a clean and healthful environment.

1.7.1.17 Qualified West Virginia Capital Companv or
Qualified Company shall mean a Certified West Virginia Capiteal
Company that has been designated by the Beard as a Qualified
Capital Company under the provisions of Code § 5E-1-6 and which
has raised a mininium capital base of COne Million Dollars to a
maximum of Four Million Deollars per fiscal year, upon which
capital base, tax credits are allocated.
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West Virginia Industrial and Trade Jobs Development Corporation
Leg. Rule, B5E-1
Series 1, Sec. L

1.7.1.18 Rules shall mean the Series One Legislative
Rules promulgated pursuant to the Act.

1.7.1.19 S Corporation or Subchapter S Corpcraticn
shall nmedn a small business corporation as defined in § 1361(b)
of the Internal Revenue Code of 1954, as amended, for which an
election under § 1362(a) of said Code is in effect.

1.7.1.20 State shall mean the State of West Virginia,

1.7.1.21 West Virginia Business shall mean any
business which is located iIn or is principally based in West
Virginia, with more than fifty percent (50%) of its assets,
operations and émplovees located in West Virginia.

Sectien 2. Procedure to Become a Qualified West
Virginia Capital Companvy

2.1 General Procedure. For purpcses of implementing
the tax credit program established by the Act and to facilitate
the process of gqualification by the Board, the Board will combine
the process of cert1fy1ng and designating as Qualified West
Virginia Capital Companles under the Act into a2 one step
procedure. -

2.2 Reguirements for Qualified Company. The following
reguirements shall apply to all Qualified Companies and
Applicants:

2.2.1 2 Qualified Company shall either be {A) a West
Virginia business development corporation or (B} a profit or
nonprofit entity organized and existing under the laws of West
Virginia, cregdted for the purpose of making venture or risk
capital available for gualified investments;

2.2.2 2 Qualified Company shall have a reasocnably
accessible business cffice located within the State of West
Virginia, which cffice shall have a listed telephone number and
shall be open to the public during normal business hours.

2.2.3 &2 Qualified Company shall maintain all of its
capital base, as defined in these Rules, in bank accounts and
financial institutions, which are located in the State of West
Virginia, or in such other cash equivalents which are ¢btained
from and managed by a West Virginia corporation.
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West Virginia Industirial and Trade Jobs DeveWODment Corporation
Leg. Rule, 5E-1
Series 1, Sec. 2

2.2.4 A Qualified Company shall have a capital base of
at least One Million Dollars but not greater than Four Millien
Dellars during any fiscal year, which capital base must be raised
after July 1, 1286. If the amount of the investment in a
Qualified Company in any fiscal year exceeds Four Million
Dollars, such amount in excess of Four Million Dellars, shall not
be eligible for tax credits under the Act for that fiscal year.

2.2.5 No more than twenty-five percent (25%) of each
separate capital base of a Qualified Company shall be in the form
of full recourse, interest bearing demand notes, backed by an
irrevocable letter of credit cor bond frem a reputable source, as
determined by the Board.

2.2.6 A Qualified Company's stated purpose must be to
encourage arnd assist in the creatlop, develeopment or expansicon of
West Virginia businesses.

2.2.7 An Applicant shall estaeblish an escrow account
located in West Virginia, in which account, funds invested in the
Applicant shall be deposited and held for the period of time
between their receipt by the Applicant and the designation of the .
Applicant as a Qualified Company. A Qualified Company, seeking
tc establish a separate capital base or increase its capital
base, shall establish an escrow account located in West Virginia,
inte which account funds invested in the Qualified Company shall
be deposited and held for the period of time between their
receipt by the Qualified Company and the designaticn as gualified
cf a separate capital base cr an increase to capital base. Such
funids shall not be invésted by the Applicant or the Qualifed
Company until such designation by the Board. In the event the
Board dees not designate the Applicant, a Qualified Company, or
designate. . as gqualified, a separate capital base or an increase to
capital base, such funds shall ke returned teo the investors, 1if
reguested by the investors.

2.2.8 An Applicant or Qualifed Company, when soliciting
funds for its capital base, must disclose that no tax credit for
the investor's investment will be available until the Board
either designates the Applicant a Qualified Company or designates
as qualified a separate capital base or an increase to capital
base, and issues to the Qualified Company notice cof such
qualification and a Certificate of tax credit.
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West Virginia Industrial and Trade Jobs Development Corporation
Leg. Rule, 5E-1
Series 1, Sedl 2

2.3 Designation Reguirements. A&n Applicant shall make
written application for designation as s Qualified West Virginia
Capital Company to the Board on application forms provided by the
Cirecteor. The application form shall be signed and verified by
the Applicant or by a duly authorized officer, partner or trustee
of the Applicant and contain the following information and
evidence:

2.3.1 The full legal nams of the Applicant;

2.3.2 The mailing and office addresses and telephone
numbers of the Applicant's principal office in this State; and if
differént, the mailing and office addresses and telephone numbers
of the Applicant's principal place of business; :

2.3.3 Information and evidence that the Applicant's
purpose is to encourage and assist in the creation, development
and expansion of West Virginia businesses and t¢ provide maximum
opportunities for the employment of West Virginians by making .
venture capital available to West Virginia businesses;

2.3.4 A certified copy of the Certificate of
Incorporaticn, Articles ¢f Incorporation, Corporate Charter, a
certified copy of the certificate of formaticn of limited or
general partnership; such documents that evidence the creation of
a trust; or such other evidence that the Applicant is organized
and existing urider the laws of the State of West Virginia;

2.3.5 The titles, names, addresses and telephcne -
numbers of the Applicant and the Applicant's directors and
cfficers; or general, limited and managing partners; or trustees;
which addresses shall include street and number, city or town,
state and zip code;

2.3.6 The names, addresses and telephone numbers cf all
of the Applicant's investors, including street and number, city.
or town, state and zip code, and income tax return £filing status
of each investor, including whether each invester is a fiscal or
calendar year taxpayer; and each investor's employer
identification or sccial security number; and for investors that
are partnerships, S Corporations, or individual joint investors,
the foregoing information for all partners, shareholders and
individuals: i
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West Virginia Industrial and Trade Jobs Development Corporation
Leg. Rule, LSE-1 o
Series 1, Sec.

2.3.7 Information and evidence that the Applicant has
disclosed to all investors that a tax credit is not available for
such investor’'s invesiment in an Applicant until the Board has
designated the Applicant a Qualified West Virginia Capital
Company and the investor has received a certificate authorizing
the tax credit approved by the Roard for each fiscal year;

2.3.8 Information and evidence that the Applicant has
disclosed to all investors that the State of West Virginia is not
liazble in any manner for any damages which may result from or
arise out of the provisions of the Act, these Rules, or the
application thereof; - o '

2.3.9 A statement that the Applicant will use its
capital base, as defined in these Rules, to make gualified
investments in accordance with the schedule set forth in Code §
BE-1-12 and 3ubsection 5.3;

2.3.10 A statement that.the Applicant will comply with
all reguirements of the Act and these Rules;

2.3.11 If the Applicant is a corporation, information
on the aggregate number of_shares which it has authority to
issue, itemized by classes, par value of shares, shares without
par value, and series, i1f any, within a class;

2.3.12 Infeormation stating the total capital base of
the Applicant, how the value has been determined and how the
equity portion has been determined; =~

2.3.13 Evidence that no mere than 25% of @ach separate
capital base of the Applicant is in the form of full recourse,
interest. bearing, demand notes, backed by an irrevocable letter
of credit or bond from a reputable source, as determined by the
Board; ' '

2.3.14 Informétion and evidence regarding whether the
applicant has been decertified under Section 6 and whether any of
the Applicant's officers, general partners, managing partners,
trustees or investors have ever served as officers, genersal
partners, managing partners or trustees of any decertified -
Qualified Company; o '

2.3.15 Information and evidence that the Applicant has
established an eqguity escrow account in West Virginia into which
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West Virginia Industrial and Trade Jobs Developmen_ Corporation
Leg. Rule 5E-1
Series 1, Sec. =2

account funds invested by investers have been deposited and will
be held for the period of time between their investment and the
designation of the Applicant by the Board as a Qualified Company,
the location of such account, that the Applicant has disclosed to
the investors that no funds wlll be invested by the Applicant
until it has been designated as a Qualified Company and that in
the event the aApplicant dees not so qualify, that the funds shall
be returned to the investors, i1f requested by the investors;

2.3.16 If any of the investors in the Applicant is a
partnership, an § Ccrporation, or an individual joint investor,
the apporticonment plan, the employer identification or social
security number of these to whom the tax credits is apportioned,
and statements signed by each partner, sharsholder, or
individual, or a person duly authorized to act on the behalf of
such pariner, shareholder, or individual, that such partner
shareholder, cor individual consents to the apport1onnent plan;
all of whlch requlrements are more fully set out in Subsection
4.7.6.2;

2.3.17 The information regquired in Subsection 4.1 of
these Rules;

2.3.18 Such additicnal informaticn as mav be requested
bv the Board.

2.4 Application Form. The form for applying to become
a Qualified West Virginia Capital Company may be obtained from
the Director. :

2.5. Filing. Each Applicant shall file five (5)
complete applications with the Director.

2.6 Procedure for Review by Director. The Director
shall record the time and date of filing of the applicaticn at
the time the application is received in the Office of the West
Virginia Industrial and Trade Jobs Development Corporatlon The
Director shall review all applications in the order they are
received. Upon receipt of an application, the Directer shall
review the application to determine if the application is
complete. Such determination shall be made within 45 days of the
application's receipt. In the event thet the Director determines
an application to be incomplete, the Director shall notify the
applicant, in writing, of the reasons for such determination and
shall return the incomplete application to the Applicant. The
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West Virginia Industrial and Trade Jobs Development Corpcration
Leg. Rule, BE-1 . -
Series 1, Sec. 2 o ) -

Applicant may resubmit the applicaticn at any time after
correcting the deficiencies stated in the Notice. If the initial
filing was substantially compleie, the time of filing feor the
resubmitted application, for purposes of review by the Director,
shall be the time of the initial filing. If the 1initial filing
was not substantially complete, the time of filing shall be the
date and time when the resubmitted application is received by the
Director.

2.7 False Information. The submittal of any false or
misleading information by an Applicant will be grounds for
rejection of the application and denial of further consideration
of such Applicant for qualification.

2.8 Complete Apnlication. Upcon a determination by the
Director that an application is complete, the Director shall
place the complete application ¢n the agenda of the next
regularly scheduled Board meeting.

2.9 Action of Becard. The Beoard shall consider all
applicaticns in the order thev are placed on the agenda ¢f any
regularly scheduled meeting of the Board. The Board shall
designate _as a Qualified Company those Applicants which meet the
regquirements of the Act and these Rules.

2.10 Allocation of Tax Credits. Upon designating a
Qualified west Virginia Capital Company, the Board shall
allocate, in the order in which companies are gualified by the
Beard, available tax credits for the investors in the Qualified
Company .

2.11 Neotification of Qualification. The Directeor shall
notify the Applicant in writing of the Board's action designating
the Applicant a Qualified West Virginia Capital Company and shall
issue to the Qualified Company the Certificate of tax credit
provided in Subsecticon 4.5 of these Rules. Such notice shall set
forth the level of eguity capitalization that gualifies for tax
credits under Code § 3E-1-8.

2.12 Suspensicon of Qualification Process. The Board
shall suspend the qualification process during any fiscal year in
which all availlable tax credits for such fiscal year have been
allocated. : :

Page 9




West Virginia Industrial and Trade Jobs Development Corporation
Leg. Rule, EBE-1
Series 1, Seac. 2

2.13 Additicnal Applications. A& Qualified Company
which does not seek additional tax credits under Section 3 is not
reguired to file any additiocnal application with the Board to
retain 1ts status as a QualiFied Company, provided that the
Qualified Company remains in compllance with the reguirements of
the Act and these Rules. .

2.14 Amendments. A Qualified Companv must notify the
Director ¢f any changes in any of the information filed with the
Board as part of its application filed under Sections 2 and 3 of
these Rules cr any other information submitted to the Board
pursuant to these Rules. Such notification must be in writing
and filed by the Qualified Company with the Company's next
semi-annual report which it is required to file pursuant to
Subsection 4.1

Section 3. Additional Tax Credits.

3.1 Separate Capital Base. During each fiscal year, =
Qualified Company may seek a new capltal base and increases to
its capital base as follows:

3.1.1 Each fiscal year, a Qual ified Company may apply
to the Board for designd@ticn as qualified of & separate capital
base. Such applicaticn for a separate capital base must be in.
the amount cof at least One Millicn Dollars but may not exceed
Four Millicn Dollars. The Qualified Company shall file an
applicaticn &n the feorm preovided in Section 2 and shall provide
the information required for applicants in Subsections 2.3.6,
2.3.7, 2.2.8, 2.3.9, 2.3.11, 2.3.12, 2.3.,13, 2.3.14, 2.3.15, and
2.3.16, as they apply to the Qualified Company's separate capital
base and shall alsc amend its original apolication to ' reflect any
changes in the information that it_initially filed with the Board.
The procedures set forth in Section 2 shall apply to the review
of the applicaticn by the Director and the Board.

3.1.2 Increases to Capital Base. During any fiscal
yvear in which it has net received appreoval for the maximum tax
credit of Two Million Dollars for that year, a Qualified Company
may apply for an incresse In its capital base and additicnal
credits in acceordance with Subsection 4.3. The Qualified Company
shall file an application on the form provided in Section 2 and
shall provide the information required for applicants in
Subsectiens 2.3.6, 2.3.7, 2.3.8, 2.3.9, 2.3.11, 2.3.12, 2.3.13,
2.3.14, 2.3.15, and 2.3.16, as they apply to the increase of the
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West Virginia Industrial and Trade Jobs Development Corporation
Leg. Rule, BE-1
Series 1, Sec. 3

Qualified Company's caplital base, and shall amend its original
application to reflect any changes in the information that it
initially filed with the Board. The procedures set forth in
Section 2 shall apply to the review of the application by the
Director and the Board.

3.2 Separate Capital Bases. Each approval of an
application under Subsection 3.1.1 will create a separate capital
base for the Qualified.Company. FEach separate capital base shall
be subject to all investment and repcorting requirements of
Secticon 5 and 6. EFach approval under 3.1.2 will be treated as an
increase to.capital base for the fiscal year in which appllca*lon
for such increase was made. 2Z11 such increases approved within a
single fiscal year shall be zdded to the capital base initially
approved by the Board in such vear. All such increases and the
initial capital base shall constitute a single, separate capital
base. All such increases to capital base shall be deemed to have
been designated as qualified for purposes of Subsection 5.3, as
of the date on which the capital base initially approved by the
Board in such year was deSLgnated as gualified.

Secticon 4. Tax Credits

4.1 Semi-annual Reports. Each Qualified Company shall
report te the Tax Commissioner and the Beoard on a semi-annual
basis, and shall file separate reports for each separate capital
base that is designated as gualified by the Board. Such reports
shall be made at the end of the second and fourth quarters of the
Qualified Company's fiscal year, covering the preceding two
guarters provided that the first report required under this
Subsection shall be made no earlier than six months after the
Company's designation as a Qualified Company, or the designation
as gualified of a separate capital base, and shall continue for
five years from such designation. Such reports shall be
submitted to the Board no later than thifty days from the end of
the second and fourth quarters of the Qualified Companv's fiscal
vear. The lnwtlal report shall contain the following
infoermation:

4.1.1 The name cof each investecr in the Qualified
Company who has applied for a tax credit;

4.1.2 The amount of each investor's investment;
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West Virginia Industrial and Trade Jobs Development Corpeoration
Leg. Rule, BE-1 .
Series 1, Sec. % - -

4.1.3 The amount of the tax credit allowed to the
investor and the date on which the investment was made;

4.1.4 All Qualified Investments the Qualified Company
has made;

4.1.5 Such additional information as mav be regquested
by the Board; and

4.1.6 Each subsequent report shall centain only changes
or additicons in information from the initial report.

4.2 Authorized Credits. The total amount_of tax
credits authorized for a single Qualified Company may not exceed
Two Million Dollars during any sirngle State fiscal year.

4.3 Additional Credits. A Qualified Company which has
not received approval for the maximum tax credit of Twe Million
Dollars within a fiscal year may apply, under Section 3 of these
Rules, three additicnal times during such fiscal year for
additional credits of at least $50,000 each, subject to the
limitations set forth in Subsection 4.Z.

4.4 Total Credits; Allocation. The total credits
authecrized by the Board for all Qualified Companies may not
exceed a total of Ten Million Dollars esach fiscal year. The
Board shall allocate these credits to.Qualified Companies in the
order that companies are Qes1gnated as Qualified West Virginia
Capital.Companies,

4.5 Certificate of Tax Credit. The Board shall issue
to the Qualified Company a Certificate approving the amount of
tax credits allocated to the Qualified Company in the order in
which the companies were designated qualified by the Beard or in
which separate capital bases cor increases in capital were
designated as gqualified by the Board, which certificate shall
list the investors entitled to a. tax credit and the amount of
credit allotted to each such investor. The Qualified Company
shall issue to each investor entitled to a tax credit, a
Certificdate on a form prepared by the Board, signed and'verified
by the Qualified Company or by a duly authorlzed officer, partner
or trustee of the Qualified Company, which Certificate shall set
forth the amount of the investor's credit. The investor shall
submit a true copy of the Certificate with the investor's tax
return requesting a tax credit. If the investor entitled to a
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West Virginia Industrial and Trade Jcbs Development Ceorporation
Leg. Rule, 5E-1
Series 1, Sec. &4

tax credit _is a partnership, an S corporation or an individual
jeint investeor, the tax credit shall be apportioned among the
partners, the sharehclders of the cecrporation, or the individual
investcors pufsuant to the provisions c¢f Subsection 4.7.6.

4.6 Investors Entitled to Tax Credit. Any investor,
including an individual, partnership or ccrporation, who makes a
capital investment in a Certified Company that becomes a
Qualified Company pursuant to these Rules, 1is entitled toc tax
credit as allocated under Subsection 2.10. The partners of a
partnership, the shareheolders of an 8§ corporation, and individual
joint investors shall be entitled te the credits allccated and
authorized by the Board for investments by the partnership, the S
corporation ¢ the joint investors in accordance with the
aprortionment plan provided for In Subsection 4.7.6 of these
Rules. ) ’

4.7 Application of Tax Credits . .

4.7.1 General rule. The amount of tax credit allowed
for the taxable year 1s the portion of the tax credit authecrized
under Code § BE-1-8(c) and Subsecticn 4.6 that does not exceed
the tax liability limitation as hereinafter provided.

4,7.2 Tax credit available, The credit available for - -
the taxakle year is the sum of: , -

d.7.2.1 Unused tax credit carried forward from prior
taxable years {carryforwards):

4.7.2.2 Amount of tax credit determined under Code
§ BE-1-8(c) for the taxable vear and described in Subsectiocon 4.6
herein (taz credit earned); and

4.7.2.3 Unused tax credit carried back from succeeding
taxable years (carrybacks).

4.7.3 Tax liability limitation

4.7.3.1 Tax credit available for a taxable year
beginning before July 1, 1886 must be applied first against tax
liability imposed pursuant to Article 13, Chapter 11 of the Code
for pericds prior to July 1, 1986; and then against tax llability
imposed pursuant to Articles 21 or 24 of said Chapter 11, after
such tax liability is amended to reflect the reduction of
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business and occupation tax credit resulting from the application
of the tax credit. :

4.7.3.2 Tax credit available for a taxable year
beginning after June 30, 1886, must be applied against any tax
liability imposed pursuant to Articles 21 or 24, Chapter 11 of
the Code.

4.7.4 Excess tax credit. The excess of the tax credit
available over the applicable tax liability limitation for the
yvear is an unused credit which may be carried back or carried
forward as hereinafter provided under Subsection 4,8.

4.7.5 QOrder of application. If the tax credit
available for a taxable year is not allowed in full because of
the tax liability limitation, carryforwards are applied against
the tax liability limitation first. Tec the extent the tax
liability limitation exceeds carryforwards, tax credit earned for
the taxable year and carrybacks from subsequent taxable vyears are
then applied. ,

EX2AMPLE.

&. Because of gualified investments made by
Corporation M in Qualified Companies in 13886, 1987 and 1988, the
Corporation's tax credit available for its taxable year ending
December 31, 1%87, is as follows:

Tax credit carryforwards from 1986 investment S 5,000

Tax credit earned from 1987 investment 1¢,000
Tax credit carryback from 1988 investment 15,000
Total tax credits available §30,C00.

: B. M's "tax liability limitetion” as defined in
Subsection 4.7.3.2 for 1987 is S$25,000C.

C. The tax credit carryforward and tax credit
earnad are allowed in full. However, only $10,000 of the tax
credit carryback is allcwed for 1987. The remaining $5,000 must
be carried to the next year to which it may ke carried under
Subsection 4.8.

4.7.6 Apportionment
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4.7.6.1 The tax credits authorized by the Beard for
investments by a partnership, an S corporation, or individual
joint investors shall be divided pursuant to election of
partners, shareholders, or individuals as hereinafter provided.

4.7.6.2 The tax credit earned shall be apportioned
among partners, S corporation shareholders, or individual joint
investors in any manner they may select, provided that each such
partner, shareholder or individual consents to an apportionment
plan. The consent of a partner, shareheclder or individual to an
apportionment plan with respect to tax credits earned shall be
made by means of a written statement signed by the partner,
shareholder, or individual, or a perscn duly autherized to act on
behalf of the ceonsenting partner, shareholder, cor individual,
stating that such partner, shareholder, or individual consents to
the apporticonment plan. The statement shall set forth the name,
address, employver identification number or social security number
and taxable year for which the credit will be claimed for each
partner, shareholder or individual and the amount apportioned to
each partner, shareholder or individual under the plan. The
consent of more than one partner, sharehcolder or individual mayv
be incorperated in a single statement. The statement shall be
filed with the application required pursuant to Subsection.Z.3
and shall be irrevocable and nct subject tec change after such
filing unless the tax credit authorized by the Board is less than
the tax credit applied for, in which case the Board may reguest
the apportionment plan to be amended. Each partner, sharehclder
and individual consenting to an apportionment plan shall keep as
part of his records a copy of the statement containing all of the
required consents. : :

4.7.6.3 An apportionment plan adopted and consented to
by all partners, S corporation shareholders or joint individual
investors shall be valid only fcor the tax credits authorized by
the Board pufsuant to the application with respect te which the
plan is filed. A separate consent tc an apporticnment plan must
be filed with respect to each application filed pursuant to
Subsection 2.3.

4.8 Carry Back and Carry Ferward of Unused Tax Credit

4.8.1 In general. Unused tax credit may be carried
back and carried forward. Carrybacks and carryforwards of unused
tax credit are taken i1nto account in determining the amount of

Page 15




West Virginia Industrial and Trade Jobs Development Ceorporation
Leg. Rule, BE-1 -
Series 1, Sec.

tax credit available and the tax credit allowed for ithe taxable
years to which they may be carried.

4.8.2 Unused credit. If carrvforwards and tax credit
earned exceed the applicable tax liability limitation, the excess-
attributable to tax credit earned is an unused tax credit. The
taxakle year in which an unused tax credit arises is referred to
as the "unused credit year".

4.8.3 Taxable vears to which unused tax credit may be
carried. An unused tax credit is a carryback to each of the 3
taxable years preceding the unused credit year and a carryforward
to each of the 15 taxable years following the unuséed tax credit
year. An unused tax credit must be carried first to the earliest
of the 18 taxable years to which such credit may be carried. An
unused tax credit then must be carried to each of the other 17
taxable vears (in order of time} to the extent that the unused
tax credit was not absorbed during the prior taxable year because
of the applicable tax liability limitation.

4.8.4 Limitations on carrybacks. Tax credit .
carryforwards and tax credlt earned are applied against the tax
liability limitation before tax credit carrybacks. Thus, tax
credit carrybacks to a taxable year mav not exceed the amount by
which the applicable tax liability limitation for that year
exceeds the sum of tax credit carryforwards to and tax credit
earned for that year. Tax credit carrybacks from an unused tax
credit year are 2pplied against the tax liability limitation
before carrybacks from a later unused tax credit year. To the
extent an unused tax credit cannot be carried back to a
particular preceding taxable year, the unused tax credit must be
carried to the next succeeding taxable year to which it may be.
carried.

4.8.5 Certain tax credit carrvbacks. In the case of an
cverpayment cf tax, additions te tax, penalties or interest
attributable to .the application to the taxpayer of a tax credit
carryback (including that attributable to a mathematical or
clerical error in application of the tax credit carryback), a
claim for refund of such overpayment of t&x, additions to tax,
penalties or interest may be filed at any time before the
expiration of the pericd within which a deficiency for the
taxable year of the unused credit which results in such tax
credit carryback may be assessed pursuant to Code § 11-10-15.
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4.8.6 _Limitations on Carrvfeorwards. Tax credit
carryforwards to a taxable year may neot exce=sd the applicable tax
liability limitation for that year. Tax credit carryforwards
from an unused tax credit year are applied kefore tax credit
carryforwards from a later unused tax credit year.

4.8.7 Joint Return by Husband and Wife. This
Subsection prescribes additional rules for computing the tax
credit carrybacks and carryforwards of a husband and wife making
a joint return for one or more oI the taxable years 1nvolved in
the computaticn of the tax credit earned.

4,8.7.1 From Separate to Joint Return. 'If a husband
and wife, making a joint return for any taxable year, did not
make a joint return for any of the taxable vears invelved in the
computation c¢f the tax credit earned, the separate tax credits
apportioned in accordance with Subsectlon 4.7.6 shall together bea.
deemed a Jjoint tax credit carryforwara or joint tax credit
carryback te such taxable year.

4.8.7.2 Continuous Use of Joint Return. If a husband
and wife making a jeoint return for a taxable year made a jOlnt
return for each of the taxable years involved in the computation
of the tax credit earned or the tax. credit carrvforward or tax
credit carryback to such taxable years, the joint tax credit, tax
credit carryvforward or tax credit carryback to such taxable yezar
is computed in the same manner as the tax credit carryforward or
tax credit carryback of an individual as provided in Subsections
4.8.1 through 4.8.6.

4£.8.7.3 From Joint to Separate Return. If a hushand
and wife making separate returns for a taxable year made a joint
return for any, or =2ll, of the taxable years invclved in the
computation of the tax.credit earned, tax credit carryforward or
tax credit carryback to such taxable year, the separate tax
credit carryforward or separate tax,credit carryback of each
spouse. toe the taxable vear is computed in accordance with
Subsecticns 4.8.1 through 4.8.%6 but with the following
modlflcatlon- The tax credit of each spcuse fér a taxable year
for which a joint return was made shall be deemed to be that
portion of the joint tax credit apporticned to the spouse in
accordance with Subsecticn 4.7.6. :

4.8.7.4 Recurrent Use cof Joint Return. If a husband
and wife making a joint return for any taxable vear made a joint
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return for one or more, but not all, of the_ taxable vears
invelved in the computation of a tax credit carryforward or tax
credit carryback to such taxable years, such tax credit
carryvforward or tax credit carryback to the taxable year is .
computed in the manner set forth in Subsection 4.8.7.3. Such tax
credit carryforward or tax credit carryback is considered a joint
tax credlt carryforward or jeint tax credit carryback to such
taxable year,

4.8.7.5 Joint Tax Credit Carrvforwards and Carrvbacks.
The joint tax credit carryforwards and joint tax credit
carrybacks to any taxable year for which a joint return is made
are a2ll the tax credit carryforwards and tax credit carrybacks of.
both spouses to such taxable year.

4.8.7.6 Divorce and Remarriage. It is the intent of
this rule to allecw the carryforward and carryback cf joint tax
credits to joint returns and of separate tax credits to joint
returns so long as the. two individuals remain married in both the
taxable yvear in which the tax credit is earned and the taxable
vear to which the tax credit is to be carried. Divorce and
remarriage in joint return cases present special preoblems. A
joint tax credit of one couple cannot be carried to another
taxable year and applied te the tax liability of a different
couple., A former spouse shall not be permitted to obtain a tax
refund by carrying back the other's separate tax credit earned
after the divorce to a taxable year in which a joint return was
filed. 1In applving the rules for joint returns of husband and
wife and separate returns of husband and wife and in cases
invelving divorce and remarriage, the principles established
under the Internal Revenue Code and Treasury Regulaticns, and
interpretations thereof, for net operating loss carrybacks and
carryovers and investment tax credit carrybacks and carry;orwafés
may be used &s a guide.

4.8.8 Tax credits not assignable. No portion of the
tax credit earned by any investor shall be subject in any manner
to elienation, sale, transfer or assignment, except that tax
credits authorized by the Beard for investments by a partnership,
an S corperation or individual joint investors may be apporticned
pursuant to Subsecticn 4.7.6. '

4.9 Investment to Date. The tax credit provided for in -
Code § BE-1-8 1s avallable only to those investors whose
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investment in a Qualified West Virginia Capital Company occurs on
or after the first day of July 1986.

4,10 Recapture. If the amount invested by the investor
is neot used by the Qualified Company for qualified investments as
required by the Act and Secticon 4 of these Rules, the investor
shall not be subject to a recapture provision for any credit
claimed by him to date. However, the Qualified Company shall be
subject to the penalty imposed under Code § 5E-1-12 and
Subsection 6.6 of these Rules.

Sectieon 5. Investment Reporting and Record Kesping

5.1 Investments. A Qualified Company shall invest at
least sixty percent (60%) of each separate capital base in
Qualified Investments in accordance with the schedule set forth
in Subsection 5.3. A gualified company may ilnvest the remaining
forty percent (40%) of each separate capital base in any West
Virginia business except those businesses prohibited by
Subsecticn 5.5. .The investment cof a Qualified Company's capital
base in cash equlvalenus or with financial institutions shall not
be deemed an investment for purposes of this Section. After an
investment is made, the Qualified Company must obtain and submit
to the Board with the next semi-annual report of salid Company,
required to be filed pursuant to Subsection 4.1, affidavits
prepared by any officer or partner of the business invested in,
which affidavits set forth the following:

5.1.1 That it is a business lcocated in or principally
based in West Virginia;

5.1.2 That mere than fifty percent (50%) of its
assets, operations and employees are located in West Virginia;

5.1.3 A brief description of the activities the
business is engaged in.

.2 Affidavit from Qualified Company. The Qualified
Company shall submit to the Board, contemporaneous with the
filings required under Subsection 5.1 herein, affidavits prepared
by an officer, partner or trustee of the Qualified Company which
demonstrate: -

5.2.1 That the business invested in is not a business
engaged in an activity prchibited by Subsection 5.5;
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5.2.2 That the business invested in is a West Virginia
Business; and

5.2.3 If a Qualified Investment, that the West Virginia
Business invested in is engaged in activities that meet the
requirements of a Qualified Investiment.

5.3 Schedule of Qualified Investments. A Qualified
West Virginia Capital Company must invest each separate capital
base in Qualified Investments according to the following
schedule:

5.3.1 At least twenty percent (20%) of its capital base
within one year of the date on which the Qualified Company was
designated as a Qualified West Virginia Capital Company by the
Beard or on which each separate capital base was designated as
qualified by the Board;

5.3.2 At least forty percent (40%) of its capital base
within tweo years of the date on which the Qualified Company was
designated as a Qualified West Virginia Capital Compeny by the
Board or on which each separate capital base was designated as
gqualified by the Bcard; ' i '

5.3.3 At least sixty percent {60%) of its capital base
within three years of the date on which the Qualified Company was
designated as a Qualified West Virginia Capital Cempany by the
Board or on which each separate capital base was designated as
gualified by the Board.

5.4 Limitetion of Qualified Investment. - No mcre than
thirty percent (30%) of the total equity raised by a Qualified
Company may be invested in any one West Virginia business. For
purposes ¢f this Subsection, eguity shall mezn the total cf all
the capital bases designated as gualified by the Board.

5.5 Investment Restrictions. A Qualified Company shall
not invest any of its capital base in any of the follcwing
businesses: o

5.5.1 Banks, Savings & Loan Asscciations, Credit
Companies, Financial of Investment Advisors, and Brokerage or
Financial Firms;

5.5.2 Other Capital Companies;
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5.5.3 Charitable and religious institutlions;
5.5.4 Conventional ©il and gas exploration; and

5.5.%5 Any other business which the Becard determines to
be against the public Interest, the purpcses ¢f the Act or in
violation cof any iaw.

5.6 Relationships. A Qualified Company shall not
invest its capital base in a business that is related to that
Qualified Company or in a business that is owned cor cperated by
or employs, any person, or family of such perscn, who is an
officer, investor, emplovyee or a member of the board of directors
of .that Qualified Company, unless the Board approves the making
of the investment in writing. All reletionships will be
determined in accordance with the owner attribution rules set
forth in Section 267 of the Internal Revenue Code of 1954, as
amended.

5.7 Eguity Capitalization Over Four Million Dollars.
If a Qualified Company ralses capital in excess of Four Million
Dollars in a fiscal year, the capital in excess of Four Million
Dellars does not constitute a part of the capital base of said
company and is not subject tc fthe restrictions and requirements

of Secticn 5...

5.8. 8ale or Liguidaticn of Qualified Investments ) . -

5.8.1 If a Qualified Company sells or liguidates any _
gualified investment within five years of making the qualified :
investment, the company's initial cost basis in the invesiment

shall be reinvested in a gualified investment within twenty-four

months from the date of the sale or ligquidation, unless a weiver

is obtained from the Board pricr to the end of said twenty-four

month period.” The Board may waive the reinvestment reguirement

in those circumstances in which the Board deems the walver of the
reinvestment requirement advisasble, necessary or appropriate to
promcte the purposes of the Act. The Qualified Companv may

disburse, reinvest, or otherwise use any proceeds in excess of

the company's initial cost basis without any restrictions on such

use by the Board.
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5.8.2 A Qualified Company may sell ¢r liguidate a
gualified investment five years after making such investment,
without any restriction on the use of such funds.

Section 6. Audits, Reports, Examination, Failure to Comply,
Penalties, Decertification

6.1 Annual Audit and Report. An audit shell be
conducted annually for each Qualified Company by a certified
public accountant, beginning at the end of the fiscal year of the
Company, and contwnu1ng for a period of,five vears from the date
of the Company's designation as a Qualified Company. In
addition, an audlit shall be conducted for each capital base of
the Quallf1ed Company designated as gualified. Such audits shall
be conducted for five vyears from the date of each designation and
may be consoclidated and submitted with all other audits required
under this Subsection, so long as the requwrements under the Act
and these Rules with keSDect to each capital base are separate
and distinct.

6.2 General Reguirements for Audits. The following
requirements shall apply to Audits of the Qualified Company:

6.2.1 The certified public accountant must be
independent of the Qualified Company being examined to ensure
that the audit reporu will be lmDartlal in fact and in
appearance. : - :

6.2.2 In performing the audit, the accountant must
prepare working papers in accordance with the generally accepted
accounting standards cof field weork. Working papers for an audit
must be retained by the accountant feor a minimum pericd of three
(3) years from the date of the audit repert, or longer if so
netified in writing by the Board before the end of the three (3)
year period. The working papers shall be made available upon
written request of the Board or the Director. The audit shall be
conducted in acceordance with generally accepted auditing and
accounting principles and such other guidelines as the Board may
prescribe. _ -

6.2.3 The audit report must address the methods of
operation and conduct of the business of the Qualified Company
and repert on the Qualified Company's compllarce with the
requirements of the Act and these Rules and in particular whether
the company has made proper ahd timely investments. Any
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instances of noncompliance must be specifically cited, and if the
accountant finds that the Company has been in compliance, the
accountant must make a positive statement to that effecdt.

€.2.4 Five certified ccpies of the audit report shall
be submitted to the Board no later than ninety days from the end
of each fiscal year, together with five coples of a descriptive
narrative of the Qualified Company's activities, its financial
statement, its methods of operaticon and the genaral conduct of
the Company. ‘

§.2.5 Each copy of the audit report and narrative
statement must be bound in a durable cover. The mame of the
Qualified Company and the time period covered bv the report must
be visibly printed on the front cover of the repert.

€.2.6 Such other requirements as the Board may require.
6.3 Confidentiality. All records, documents and all

other informaticon and materials submitted to the Board by a
Qualified Company shall be privileged and exempt from disclosure.

6.4 Annual Beard Review. The Board shall conduct an
annual review of the Accountanti's Report and 2udit and any other
information filed by a Qualified Company to determine if the
company is abiding by the reguirements of the Act and thess
Rules, to advise the company as to the gqualification status of
the investments, and to ensure that no investment has been made
in vieclation of West Virginia Code § 3E-1-12. The results of
said annual review shall be used to notify the Tax Commissioner
of any Qualified Companies that are not in compliance with the
Act or these Rules.

6.5 Investigation by Board. The Board may examine,
under oath, any of the cfficers, directors, partners, trustees,
agents, employees or investors of a Qualified Company regarding
the methods of cperation and business ¢f the company, and any
other matters which the Board may deem necessary to ensure
compliance with the Act and these Rules.

6.6 Non-Compliance Penalty. Any Qualified Company that
fails to make gualifjed investiments pursuant to these Rules and
the Act shall pav to the Tax Commissioner a penalty egqual to all
of the tax credits authorized on the capital base which the
Qualified Company failed to properly invest with interest at the
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rate of 1-1/2% per month, compounded menthly, from the date the

sald tax credits were certified as allocated to the Qualified -
West Virginia Capital Company. The Tax Commissicner shall give ,
notice to the Qualified Company of any penalties assessed .
hereunder. The Tax Commissioner may abate the penalties upocon

written reguest if the Qualified Company estazblishes reasocnable

cause for the failure to make qualified invesiments. The Tax

Commissiconer shall deposit any amounts received as penalties

hereunder in the State general fund. To carry out the provisions

of this Subsection, the Tax Commissioner shall have all powers

and authority granted to him under the West Virginia Tax

Procedures and Administration Act and the regulations promulgated
thersunder and the penalty may be assessed and collected in the

same marner as other penalties are assessed and collected under

that Act.

6.7 Decertification. Failure of a Qualified Company to
comply with the provisions of the Act or these Rules shall bke -
grounds for decertification of the Company by the Beard pursuant
to the Act.

6.8 Notice. 1If at anytime the Board determines that a
Qualified Company 1s not in compliance with the regquirements of
the Act or these Rules, the Board shall give such Qualified
Company written notice of such non-compliance and that the
Qualified Company shall be decertified in ninety (90) days from
the date of mailing of such notice unless the company
satisfactorily corrects such actions of non-compliance or files a
petiticn with the Board for reconsideration and demands an
administrative hearing. Such hearing shall be conducted as
provided in Article 5, Chapter 2%4 of the Code.

6.9 Notice of Decertification. If a Qualified Company
is not in compliance with the Act or these Rules following said : -
ninety (80) day period provided by Section 6.8, the Board shall '
send a notice of decertification to sald Company and to the State
Tax Commissioner. Decertification of a Qualified Company may
cause the forfeiture of any right or interest to further tax
credits under the Act or these Rules for the decertified cempany
or for any Applicant, or for any Qualified Company seeking an
increase 'in its capital base, in which any officer, general
partner, managing partner, trustee, or investor served as an
officer, general partner, managing partner, or trustee of any
decertified Qualified company.
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