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implement the Act.

The attached rule is filed as an Emergency Rule. The
facts and circumstances constituting the emergency are as
follows: The promulgation of these Emergency Legislative Rules
is necessary to preserve the public welfare and to prevent a
substantial harm to the public interest to be served and promoted
by the immediate implementaticn of the West Virginia Capital
Company Act. The West Virginia Capital Company Act is designed
to promote, stimulate, develop, rehabilitate and revitalize West
Virginia businesses and the general economic welfare of the State
of West Virginia and its citizens by encouraging the formation of
venture and eguity capital in West Virginia for use in
diversifying, strengthening and stabilizing the West Virginia
economy by increasing employment and business opportunities
through a program of tax credits tc be made availapble to
taxpayers investing in West Virginia Capital Companies.

The Legislature has enacted a tax credit program and
has autherized tax credits in the amount c¢f Ten Millicon Dollars
($10,000,000) for the fiscal vear beginning July 1, 1986. These
tax credits cannot be allocated to individual investors until
the companies in which they invest gualify as a West Virginia
Capital Company under the Act. Companies cannct gualify or

effectively solicit funds from investors until the West Virginia




Industrial and Trade Jobs Development Corporation promulgates
rules and regulations outlining the program and the reguirements
thereunder. Therefore, in order for the West Virginia Capital
Company Act to serve the very purpose for which it was enacted,
these Emergency Leglslative Rules must be promulgated, adopted
and implemented as of July 1, 1986.

In order to facilitate the purposes of the West
Virginia Capital Company Act and encourage prompt investment in
West Virginia businesses, it is imperative that these Emergency
Legislative Rules be promulgated and placed in effect on July 1,

1986, the effective date of the Act,.

Fetnie 20 Froten

Katherine W. Forbes
Executive Diractor

West Virginia Industrial and
Trade Jobs Development
Corpcration
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Honorable Ken Hechler
Secretary of State of .
the State ¢f West Virginia
State Capitol Building
Charleston, West Virginia 25305
Pear Mr. Hechler:

West Virginia Code of 1931,

Pursuant to the provisions of Chapter 2%A, Article 3 of the
as amended, I hereby submit two

(2) coples of the Emergency Legislative Rules promulgated and
2dopted by the West Virginia Industrial

Development Corporatidn relating to the

and Trade Jcbs
Company Act.

and application procedures implementing

general administration

the West Virginia Capital
As required, fifteen (15) copies of these Emergency
Legislative Rules will be forthwith delivered to the Legislative
Rule-Making Review Committee,

1986.

These Emergency Legislative Rules take effect on July 1,

Very truly yours,

Katherine W. Forbes
Executive Director
West Virginia Industrial and
Trade Jobs Develcpment Corporation
KWF/d1lr
cc: Honorable Ralph D. Williams
Honorable James

Ao Thaff
M. Casey
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EMERGENCY LEGISLATIVE WEST VIRGINIA ADMINISTRATIVE RULES
WEST VIRGINIA INDUSTRIAL AND TRADE JOBS DEVELOPMENT CCRPORATION
CHAPTER 5E-1

SERIES 1
(1986)
FILED JULV,&i 1986 - T3
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Title: .. General Administration of the West Virginia Capltai P

Company Act: Establishment of the Appllcatlon i ,

Procedures to Implement ithe Act. - — D
Section 1. General i,;. o

1.1 Type of Regulations.

These are amergency legislative rules as deFlned in
West Virginia Code 8§ 292-1-2(d) ard 29a-3-15.

1.2 gcope ST T "

These emergency legislative rules are promulgated to
provide for the general administration of the West Virginia
Capital Company Act. The West Virginia Capital Company Act was
created to encourage the immediate investment in West Virginia
businesses by making tax credits available to the investors in
Qualified West Virginia Companies. The Act gives the Board of
the West Virginia Industrial and Trade Jobs Develcpment :
Corporation the authority to designate eligible Certified Capital
Companies as gualified for such tax credits and sets forth the
manner by which such companies must invest their capital base in
West Virginia businesses., These rules establish the application
procedure for such designation by the Board, the general

requirements for Qualified Companies, and the process for the
authorization and use of the tax credits.

1.3 Authority

These emergency legislative rules are issued under the
authority of West Virginia Code §§ 282-1-2D, 292A-3-15 and 5E-1-5.

1.4 Filing Date

These amergency legislative rules were promulgated and
fiiled in the QOffice of the Secretary of State on July Z, 1986,

2
1.5 Effective Date ;

Z These emergency legislative rules became effective on
July &, 1986.

1.6 Citation

i
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West Virginia Industrial and Trade Jobs Development Corporation
Emerg. Leg. Rule, 5E-1

Series 1, Sec. 1
EMERGENCY

These Emergency Legislative Rules may be cited as W.
Va. Emerg. Legis. Rules 5E-1, Ser. 1, § ; page
(1986).

1.7 befinitions

l.7.1 s used in these Rules:

1.7.1.1 Act shall mean the West Virginia Capital .
Company Act, Articie 1, Chapter 5E of. the Cdode.

1.7.1.2 Rpplicant shall medn (1) a profit or non-profit
entlty, organized and existing under the laws of West Virginia,
which 1s created for the purpose of making venture capital
avallable for gualified investments or {(2) a West .Virginia
business development corporation created pursuant to Article 14,
Chapter 31 of the Code; that seeks to be designated by the Board
as a Qualified Company. For purposes o&f this definition, entity
includes, but is not limited to, a corporation (including an S
Corporation}), a partnership, and a trust.

1.7.1.3 Authorized Tax Credits shall mean the tax
credits provided for in Code § 5E-1-8.

1.7.1.4 Board shall mean the Beard of Directors of the
West Virginia Industrial and Trade Jobs Developmen; Corperation
provided for in Article 2, Chapter 5C cf the Ccde.

1.7.1.5 Capital Base shall mean the eguity capital or
net worth upon which tax credits are authorized for a Qualified
Company and from which source, investments are to be made in
accordance with these Rules.

1.7.1.6 Cash Eguivalent shall mean an interest bearing
instrument with a maturity of less than cne vear.

1.7.1.7 Certified West Virginia Capital Company or
Certified Company shall mean (1) a West Virginia business
development corporation created pursuant to Article 14, Chapter
31 of the Code; cor (2} a profit or non- proflt entlty orgaﬁlzed
and existing under the laws of the State of West Virginia,
created for the purpose of making venture or risk capital
available to gualified investments, and certified by the Board,
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West Virginia Industrial and Trade Jobs Development Corporation
Emerg. Leg. Rule, SE-L

Series 1, Sec. 1
EMERGENCY

1.7.1.8 Code shall mean the Code of West Vlrglnla of
1931, as aménded.

1.7.1.9 Complete BRpplication shall mean an application
that contains all of the informaticon and evidence reguired by
these Rules, as determined by the Director.

1.7.1.10 Designate as a Qualified Company shall mean
the action of the Board in designating Certified Companlies as
Qualified Companies.

1.7.1.11 Designate as Qualified shall mean the action
of the Board to authorize increases in the capital base of
Quallfled Companies and to allocate tax credlts for such
increases. o .

1.7.1.12 Development Corporation shall mean a West
Virginia Business Development Corporation created ‘pursuant to
Article 14, Chapter 31 of the Code.’

1.7.1.13 Director shall mean the Executive DLrector of

the West Virginia Industrial and Trade Jobs Development
Corporation, or his designated representative.

1.7.1.14 Fiscal Year shall mean July 1 through June 30,
which is the fiscal year of the State.

1.7.1.15 Manufacturing shall mean the act.or process of
producing something or the process of making a product suitable
for commercial or industrial use.

1.7.1.16 Partnership shall include a syndicate, group,
pool, joint venture, or other unincorporated organization,
through cor by means cf which any business, financial operation,
or venture is carried on; and the term partner includes a member
of such syndicate, group, pool, joint venture or organization.

1.7.1.17 Qualified Investment shall mean a debt or
equity financing ©of a West Virginia business engaged in one or .
more of the following activities: manufacturing; agricultural
production or processing; forestry preduction or preocessing;
mineral production or processing, except for conventional oil and
gas exploration; transportation; research and develcopment of
products or processes asscoclated with any of the activities
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West Virginia Industrial and Trade Jobs Development Corporation
Emerg. Leg. Rule, 5E-1

Series 1, Sec. 1

EMERGENCY

enumerated above as gqualified investments; tourism; and wholesale
or retail distribution activities within the State of. West
Virginia.

1.7.1.18 Qualified West Virginia Capital Company or
Oualified Company shall mean a Certified West Virginia Capital
Company cthat has been designated by the Board as a Qualified
Capital Ceompany under the provisions of Code § 5E-1-6 and which
has raised a minimum capital base ¢f One Million Dollars to a
maximum of Four Million Dollars per fiscal year, upon which
capital base tax credits are allccated.

1.7.1.19 Rules shall mean the Series One Emergency
Rules promulgated pursuant to the Act. '

1.7.1.20 8 Corpecration or Subchapter 8§ Corporaticn
shall mean a small business ccrporation as defined in § 1361(b)
of the Internal Revenue Code of 1954, as amended, for which an
election under § 1362(a) of said Code is in effect.

1.7.1.21 State shall mean the State of West Virginia.

1.7.1.22 West Virginia Business shall mean any
business which is located in or-is .principally based in West
Virginia, with more than f£ifty percent (50%) oI'.its assets,
operaticns and employees located in West Virginia,.

Section 2. Procedure Lo Become a Qualified West
Virginia Capital Company

2.1 General Procedure. For purposes of implementing
the tax credit program established by the Act and to facilitate .
the process of gualification by the Board, the Board will combine -
the process of certifying and designating as Qualified West
Virginia Capital Companies under the Act Into a one step
procedure. ) e - -

2.2 Reguirements for Qualified Company. The follewing
requirements shall apply to all Qualified Companies and
Applicants: _ - '

2.2.1 A Qualified Company shall either be (A) a West
Virginia business development corporation or (B} a profit cor
nonprofit entity organized and existing under the laws of West
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West Virginia Tndustrial and Trade Jobs Development Corporation
Emerg. Leg. Rule, 5E-1

Series 1, Sec. 2
EMERGENCY

Virginia, created for the purpose of making venture or risk
capital available for gualified investments;

2.2.2 A Qualified Company shall have a reasoconably
accessible business office located within the State of West
Virginia, which office shall have a listed telepnone number and
shall be open to the public during normal business hours.

2.2.3 a Qualified Company shall maintain all of its
capital base, as defined in these Rules, in bank accounts and
financial 1n5tltutlons, which are located in the State of West
Virginia, or in such other cash eguivalents which are obtained
from and managed by a West Virginia cerporation.

2.2.4 A Qualified Company shall have a capital base of
at least One Millicn Dollars but not greater than Four Million
Dollars during any fiscal year, which capital base must be raised
after July 1, 1986, If the amount of the investment in a
Qualified Company in any fiscal year exceeds Four Million
Dollars, such amount in excess of Four Million Dellars, shall not
be eligible for tax credits under the Act for that fiscal year.

2.2.5 No moreée than twenty-five percent (25%) of
a Qualified Company's capital base shall be in the form of full
recourse, interest bearing demand notes, backed by an irrevocable
letter of credit or bond from a reoutaole ‘source, as determined
by the Board.

2.2.6 A Quallfled Company's stated purpose must be to
enceocurage and assist in the creatlon, development or expansion of
West Virginia businesses. oo o

2.2.7 An Applicant shall establish an escrow account
located in West Vlrglnla, in which account, funds invested in the
Applicant shall be deposited and held for the period of time
between their receipt by the Applicant and the designation of the
AppTlcant as a Qualified Company. A Qualified Company, seeking
to increase its capital base,_shall establish an escrow account
lccated in West Virginia, in which account funds “invested in the
Qualified Company shall be deposited and held for the pericd of
time between theilr receipt by the Qua11L1ed Company and the
designation as qualified of the increase in the capital base.
such funds shall not be invested_ by the'Appllcant or the Qualifed
Company until such designation by the Board. 1In the event the
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West Virginia Industrial and Trade Jobs Development Corporation
Emerg. Leg. Rule, 53E-1

Series 1, Sec. 2

EMERGENCY

Board does not designate the Applicant, a Qualified Company, or
designate as gqualified, the increase in the capital base, such
funds ‘shall be returned to the investors, if reguested by the
investors. i _

2.2.8 An Epplicant cr Qualifed Company, when soliciting
funds for its capltal base, must disclose that no tax credit for
the investor's investment will be available until the Becard
gither designates either the Applicant a Qualified Company or
designates as qualified the increasce in the capital base, and
issues to the Qualified Company notice of such gualification and
a Certificate of tax credit.

2.3 Designation Requirements. An Applicant shall make
written applicaticn for designation as a Qualified West Virginia
Capital Company to the Board cn application forms provided by the
Director. The application form shall be signed and verified by
the Applicant or by a duly authorized officer, partner or trustee
ocf the Applicant and contaln the following information and
aevidence:

2.3.1 The full legal name of the Applicant;

2.3.2 The mailing and office addresses and telephone
numbers of the Applicant's principal cffice in this State; and if
different, the mailing and office addresses and telephone numbers
of the Applicant’s principal place of business;

2.3.3 Information and evideénce that the Applicant's
purpose is to encourage and assist in the creation, development
and expansion of West Virginia businesses and to provide maximum
opportunities for the employment of West Virginians by making
venture capital available to West Virginia businesses;

2.3.4 A certified copy ¢f the Certificate of
Inceorporaticn, Articles of Incorporation, Corporate Charter; a
certified copy of the certificate of foérmition of limited or
general partnership; such documents that evidence the.creation of

a trust; cr such cther evidence .that the Applicant is crganized
and existing under the laws of the State of Wast Virgidiag

2.3.5 The titles, names, addresses. and telephone

numbers of the Applicant and the Applicant's directors and
officers; or general, limited and managing partners; or trustees:
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West Virginia Industrial and Trade Jcbs Development Corporation
Emerg. Leg. Rule, 5E-1

Serles 1, Sec. 2
EMBERGENCY L

which addresses shall include street and number, city or town,
state and zip code;

2.3.6 The names, addresses and telephone numbers of all
of the Applicant's investors, including street and number, city
cor town, state and zip code, and income tax return filing status
of each investor, inciuding whether esach investor is a fiscal or
calendar year taxpayer; and each investor's emplover
identification or social security number; and for investors that
are partnerships, S Corporations, or individual joint investors,
the foregding 1n;ormatlon feor all Daruners, sharenolders and
individuals:

2.3.7 Information and evidence that the Applicant has
disclosed to all investors that a tax credit is not available for
such investecr's investment in an Applicant until the Board has
designated the Applicant a Qualified West Virginia Capital
Company and the investor has received a certificate authorizing
the tax credit approved by the Board for each fiscal year;

2.3.8 Information ané evidence that the Applicant has
disclosed to all investors that the State of West Virginia is not
liable in any manner for any damages which may result from cor
arise out ¢f the provisions of the Act, these Rules, or the
application thereof;

2.3.9 A statement that the Applicant will use its
capital base, as defined in these Rules, to make qualified
investments in accordance with the schedule set forth in Code §
5E-1-~12 and Subsection 5.3:

2.3.10 A statement that the Applicant will comply with
all requirements of the Act and these Rules;

2.3.11 Tf the Applicant is a corporation, information
on the aggregate number of shares which it has authority to
issue, itemized by classes, par value of shares, shares without
par value, and series, if any, within a class;

2.3.12 Information stating the total capital base of

the Applicant, how the value has been determined and how the
egqulty portion has been deuermlned-
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West Virginia Industrial and Trade Jobs Development Corporation
Emerg. Leg. Rule, 5E-1 — o
Series 1, Bec. 2 L
EMERGENCY

2.3.13 Evidence that no mere than 25% of the
applicant's capital base is in the form of £full recourse,
interest bearing, demand notes, backed by an irrevocable letter
of credit or bond from a reputable source, as determined by the
Bcard;

2.3.14 Information and evidence regarding whether the
Applicant has been decertified under Section 6 and whether any of
the Applicant's officers, general partners, managing partners,
trustees or investors have ever served as officers, general
partners, managing partners ¢r trustees of any decertlfled
Qualified Company;

2.3.15 Information and evidence that the Applicant has
established an egquity escrow account in West Virginia into which
account funds invesied by investors have been depcsited and will
be held for the period of time between their investment and the
designation of the Applicant by the Board as a Qualified Company,
the location of such account, that the Applicant has disclosed to
the investors that no funds will be Invested by the Applicant
until it has been designated as a Qualified Company and that in
the event the Applicant does not so gualify, that the funds shall
be returned to the investors, 1f regquested by the investors:

2.3.16 If any of the investors in the Applicant is a
partnership, an 8 Corperation, or an individual Jjoint investor,
the apportionment plan, the employer identification or social
security number of those to whom the tax credits is apportioned,
and statements signed by each partner, shareholder, or
individual, or a person duly authorized to act on the behalf of
such partner, shareholder, or individual, that such partner,
shareholder, or individual consents to the apportionment plan;
all of which requlrements are more fully set out in Subsection
4£.7.6.2;

2,.3.17 The information reguired in Subsection 4.1 of
these Rules;

2.3.18 SBuch addlelonal lnformatlon as may be requested
by the Board.

2.4 Application Form. The form for applying to become
a Qualified West Vlrglnla Capital Company may be obtained from -
the Director. _ ) _ . )
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West Virginia Industrial and Trade Jobs Development Corporation
Emerg. Leg. Rule, 5E-1 _ o C

Series 1, Sec. 2 , = - B
EMERGENCY A,

2.5. Filing. TFach Applicant shall file five (5)
complete applications with the Board. o

2.6 Procedure for Review by Director. The Director
shall record the time and date of f£iling of the application at
the time the application is received in the Office of the West
Virginia Industrial and Trade Jobs Development Corporaticn. The
Director shall review all applications in the order they are
received. Upon receipt of an application, the Director shall
review the application to determine if the applicaticn is
complete. Such determination shall be made within 43 dayvs of the
applicaticon's receipt. In the event that the Director determines
an application to be incomplete, the Directeor shall notify the
applicant, in writing, of the reasons for such determination and
shail return the incomplete application to the Applicant. The
Applicant may resubmit the application at any time after
correcting the deficiencies stated in the Notice. If the initial
filing was substantially complete, the time of £iling for the
resubmitted applicaticon, for purpcoses of review by the Director,
shall be the time of the initial filing. If the initial filing
was not substantially complete, the time of filing shall be the
date and time when the resubmitted application is received by the
Director. : :

2.7 Falge Information. The submittal of any false or S
misleading information by an Applicant will be grounds for
rejection cf the application and denial of further consideration
of such Applicant for qualification.

2.8 Complete Application. Upon a determination by the
Director that an application is complete, the Director shall = ..
place the complete application on the agenda of the next
regularly scheduled Board meeting.

2.9 Action of Bcard. The Board shall consider all
applications in the order they are placed on the agenda of any
regularly scheduled meeting of the Board. The Board shall
designate as a Qualified Company those Applicants which meet the
reguirements of the Act and these Rules.

2,10 Allocation of Tax Credits. Upocn designating a
Qualified West Virginia Capital Ccmpany, the Board shall
allocate, in the crder in which companies are gualified by the

Dage 9




West Virginia Industrial and Trade Jobs Development Corporatlon
Emerg. Leg. Rule, 5E-1

Series 1, Sec.
EMERGENCY

Board, available tax credits for the 1nvestors in the Quallfled
cCompany.

2,11 Wotification of Qualification. ThefBoard shall
notify the Applicant in writing of its action designating the
Applicant a Qualified West Virginia Capital Company and shall
isgue to the Qualified Company the Certificate of tax credit
provided in Subsection 4.5 of these Rules., Such notice shall set
forth the level of equity capltallzatlon that gualifies for tax
¢redits under Code § 5E-1-8, T

2.12 Suspenslion of Qualification Process. The Roard
shall suspend the gualification process during any fiscal year in
which all available tax credits for such flscal year have been
allocated.

2.13 Additional Applications. A Qualified Company
which does not seek additional tax credits under Section 3 is not
reguired to file any additicnal application with the Board to
retain its status as a Qualified Company, provided that the
Qualified Company remains in compliance with the reguirements of
the Act and these Rules.

2.14 Amendments. A Qualified Company must notify the
Director of any changes in any of the information £iled with the
Board as part of its application filed under Sectlons 2 and 3 of
these Rulss or any other information submitted to the Board
pursuant to these Rules. Such netification must be in writing
and f£iled by the Qualified Company with the Company's next
semi-annual report which it is required to file pursuant to
Subsection 4.1.

Section 3. Increase to Capltal Base.

3.1 Additional Tax Credits. A Qualified Company may
seak to increase its capital base as follows:

3.1.1 For each fiscal year, a Qualified Company may
apply toc the Beard for an increase in its capital base. Such
increase must be at least One Million Dollarg but may not exceed
Four Million Dellars. The Qualified Company shall file an
application on the form provided in Section 2 and shall provide
the information reguired for applicants in Subsections 2.3.6,
2.3.7, 2.3.8, 2.3.11, 2.3.12, 2.3.13, 2.3.14, 2.3.15, and 2.3.16,
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West Virginia Industrial and Trade Jcbs Development Cerporation
Emerg. Leg. Rule, 5E-1

Series 1, Sec. 3
EMERGENCY

as they apply to the increase ¢f the Qualified Company’s capital
pase and shall also amend its original application to reflect any
changes in the information that_it initially filed with the Board.
The procedures set forth in Section 2 shall apply to the review
of the application by the Director and the Board.

3.1.2 In each fiscal year, a Qualified Company which
has not received approval for the maximunm tax credit of Two
Million Dollars for the current £fiscal year may apply for
additional credits in accordance with Subsection 4.3. The
Qualified Company shall file an application on the form provided
in Section 2 and shall provide the information reguired for
applicants in Subsections 2,.3.6, 2.3.7, 2.3.8, 2.3.11, 2.3.12,
2.3.13, 2.3.14, 2.3.15, and 2.3.16, as they appily to the increase
of the Qualified Companyv's capital base, and shall amend its
criginal appliicaton to reflect any changes in the information
that it initially filed with the Board. " The procedures set forth
in Section 2 shall apply to the review of the application by the
Director and the Board.

3.2 Separate Capital Bases. ZEach separate apprcval of
an application under Subsections 3.1.1 and 3.1.2 will constitute
a separate capital base for the Qualified Company for purposes of
these Rules.

Secticn 4., Tax Credits

4.1 Semi-Annual Repcrts. Each Qualified Company shall
report to the Tax Commissioner and the Roard on a semi-annual
basis, and shall file separate repcrts for each capital base that
is designated as gualified by the Board. Such repcrts shall be
made at the end ¢f the second and fourth guarters of the
Qualified Company's fiscal year, for the preceding two guarters
vrovided that the first report reguired under this Subsection
shall be made no earlier than six months after the Company's
designation as a Qualified Company or the designaticn as
gualified of an increase in its capital base, and shall continue
for five years from such designation. Such reports shall be
submitted tco the Board no latexr than thirty days from the end of
the second and fourth guarters of the Qualified Company's fiscal
vear. The initial report shall contain the following
information:
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West Virginia Industrial and Trade Jobs Development Corporation
Emerg. Leg. Rule, 5E-1

Series 1, Sec. 4

EMERGENCY

4.1.1 The name of each investor in the Qualified
Company whe has applied for a tax credit;

4.1.2 The amount of each investorfs investment;

4.1.3 The amount of the tax. credit zallowed to the
investor and the date on which the investment was made;

4.1.4 All gualified investments the Qualified Company
has made; ; _

4,1.5 Such additional information as may be requested
by the Board; and

4.1.6 Fach subsequent reportgshall centain only changes
or additions in information from the initial report.

4.2 Authorized Credits. ~The total amount of tax _
credits autheorized for a single Qualified Company may not exceed
Two Millicn Dollars during any single State fiscal year.

4,3 Additional Credits. A Qualified Company which has
not received approval for the maximum tax credit of Two Million
Dollars within a fiscal year may apply under Secticn 3 of these
Rules one additional time during the fiscal year for additiconal
credit of at least $500,000, subject to the limitaticns set forth
in Subsecticn 4.2. & Qualified Company may apply for an
additional credit of less than $500,000 during any fiscal year in
order to raise its authorized tax credit for such year to the
total authorized level of Two Million Deollars.

4,4 Total Credits; Allocation. The total credits
authorized by the Board for all Qualified Companies may not
exceed a teotal of Ten Million Dollars each fiscal year. The
Board shall allocate these credits to Qualified Companies in the
order that companies are designated as Qualified West Virginia
Capital Companieés. - o

4.5 Certificate of Tax Credit, The Board shall issue
to the Qualified Company a Certificate approving the amount of
tax credits allocated tc the Qualified Company in the order in
which the companies were designated gualified by the Board or in
which increases in capital were designated as gualified by the
Board, which certificate shall list the investors entitled to a
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tax credit and the amount of credit allotted tec each such
investor. The Qualified Company shall issue to each investor
entitled to a tax credit, a Certificate on a form prepared by the
Poard, signed and verified by the Qualified Company or by a duly
authorized cfficer, partner or trustee of the Qualified Ccmpany,
which Certificate shall set forth the amount of the investor's
credit. The investor shall submit a true copy of the Certificate
with the investor's tax return reauestlng a tax credit. If the
investor entitled o a tax credit is a partnership, an 8
corporation or an individual jeoint investor, the tax credit shall
be apportioned among the partners, the shareholders of the
corooratlon, or the individual lnvestors pursuang Lo the
provisions of Subsection 4. 7 6.

4.6 TInvéstors Entitled Tco Tax Credit. . Any investor,
1nclud1ng an 1nd1v1dual, partnership or cornoratlon, who makes a
capital investment in a Certified Company that becomes a
Quallfled Company pursuant to “these Rules,,ls entitled tc tax .
credit as allocated under Subsecticon”2V10.  The partners of a
partnership, the sharehoclders of an S corporation, and individual
joint investors shall be entitled to the credits allocated and
authorized by the Board for. 1nvestments by ‘the partnership, the S
corporation or the Jjoint investors in_ accordance with the
apportionment plan provided EOr in Subsectlon 4.7. 6 of these
Rules. IENE- T T

4.7 BApplication of Tax Credits

4.7.1 General rule. The amount of tax credit allowed
for the taxable vear is the portion of the tax credit authorized
under Code § B5E-1-8{¢) and Subsection 4.6 that does not exceed
the tax liability limitation as hereinafter provided.

4.7.2 Tax credit available. The credit available for
the taxable year is the sum of: -

4.7.2.1 Unused tax credit carried forward from prior
taxable vears (carryforwards):

4.7.2.2 Amount of tax credit determined under Code

§ 5E-1-8(c) foér the taxable year and described in Subsection 4.6
herein (tax crediif earned); and
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£,7.2.3 Unused tax credit carried back from succseding
taxable years (carrybacks).

4,7.3 Tax liability limitaticn

4.7.3.1 Tax credit available for a taxzable year
beginning before July 1, 1986 must be applied first acgainsit tax
liability imposed pursuant te Article 13, Chapter 11 of the Code
for periods prior to July 1, 1986; and then against tax liability
imposed pursuant to Articles 21 or 24 of said Chapter 11, after
such tax liability is amended to refliect the reduction of
business and occupaticn tax credit tesultlng from the application
of the tax credit.

4.,7.3.2 Tax credit available for a taxable vear
beginning after June 30, 1986, must be applied against any tax
liability imposed pursuant to Articles 21 or 24, Chapter 1l of
the Ceode. : o ST

4.7.4 Excess tax credit. The excesgs of the tax credit
available over the applicable tax llablllty limitation for the

yvear is an unused credit which may be carried back or carried
forward as hereinafter provided under Subsection 4.8.

4.7.5 Ordexr of anplicatlon. If the tax credit
available for a taxable yvear 1s not allowed. in full because of
the tax liability limitation, carryforWards are applied against
the tax liability limitation first. To the extent the tax
ligbility limitation exceeds carryforwaras, “tax credit earned for
the taxzable year and carryoacks Lrom suoseauent taanle years are

then applied. =T ;_?,{2_ -

EXAMPLE.

&. Because of qualified investments made by
Corporation M in Qualified Companies in 1986, 1987 and 1988, the
Corporation's tax credit available for 1ts taxable vear ending
December 31, 1887, is as follows:

Tax credit carryforwards from 1986 investment § 5,000

Tax credit earned from 1987 investment 10,000
Tax credit carryback from 1988 investment . 15,000
Total tax credits avallzable £30,000,.

Page 14




West Virginia Industrial and Trade Jobs Development Corpcoration
Emerd. Lég. Rule, 5E-1

Series 1, Sec. &
EMERGENCY

B. M's "tax liability limitation™ as defined in
Subsection 4.7.2.2 for 1387 is $25,000.

C. The tax credit carryforward and tax credit
earned are allowad in full. However, only $10,000 of the tax
credit carryback is allcwed for 1987. The remaining $5,000 must
be carried to the next vear to which it may be carried under
Subsection 4.8.

4.7.6 Appertionment

4,7.6,1 The tax credits authorized by the Becard for
investments by a partnership, an § cerporaticn, or individual
joint investors shall be divided pursuant to election of .
partners, shareholders, or individuals as hereinafiter provided.

4.7.6.2 The tax credit earned shall be apporticned
among partners, S corporation shareholders, or individual joint
investors in any manner they may select, provided that each such
partner, shareholder or individual consents to an apportionment
plan. The consent of a partner, shareholder or individual to an
apportionment plan with respect te tax credits earned shall be
made by means of a written statement signed by the partner,
shareholder, or individual, or a person &uly authorized to act on
behalf of the consenting partner, shareholder, or individual,
stating that such partner, sharehclder,; or individual consents to
the apportionment plan. The statement shall set forth the name,
address, employver identification humber cr sccial security number
and taxable year for which the credit will be claimed for each
partner, shareholder or individual and the amount .apportioned to
each partner, sharehclder or individual uhder:the plan. The
censent of wore than one Dartner,'shareholder or individual may
be incorporated in a single statement. . The statement shall be
filed with the application reguired pursuanu to Subsecticn 2.3
and shall be irreveocable and not subject _to, change after such
filing unless the tax credit authorized by the Beard is less than
the tax credit applied for, in which case the Board may reguest
the apportionment plan to be amended. Each partner, shareholder
and individual consenting to an apportlonmenb'u1an shall ceep as
part of his reccrds a copy of. the statenent cophawnlng all of the
reguired consents. T S

4.7.6.3 &n apporticonment plan adopted and consented to
by all partners, S corporatiocn shareholders or joint individual
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investors shall be valid only for the tax credits authorized by
the Board pursuant to the application with respect to which the
plan is filed. A separate consent to an apportionment plan must
be filed with respect to each application filed pursuant to
Subsecticon 2.3.

4.8 Carxy Back and Carry Forward of Unus&d Tax Credit

4.8.31 In general., Unused tax credit may be carried
back and carried forward. Cartfbacks and carryvferwards of unused
tax credit are. taken into account in determining the amcunt of
tax credit available and the tax credit allowed for the taxable
years to which they may be carried.

4.8.2 Unused credit. If carryforwards and tax credit
earned exceed the applicable tax llabllluy limitaticn, the excess
attributable to tax credit earned is an unused tax credit. The
taxable yvear in which an unused tax credit arises 1s referred to
as the "unused credit year”.

4.8.3 Taxable vears to which unused tax ¢redit may be
carried. &An unused tax credit is a carryback to each of the 3
taxable vears preceding the unused credit year and a carryforward
to each of the 15 taxable years fcllowing the unused tax credit
year. An unused tax credit must be carried first to the earliest
of the 18 taxable years to which such credit may be carried. An
unused tax credit then must be carried to each of the other 17
taxable yvears (in order of time) to the extent that the unused
tax credit was not absorbed during the prior taxable vear because
of the applicable tax liability llpltatidn.

4.8.4 Limitaticns on carrybac&s. Tax credit
carryforwards and tax credit earned are appiied against the tax
liability limitation before tax .credit carrybacks. Thus, tax
credit carrybacks to a taxable year may not excéed the amount by
which the applicable tax liability limitation for that year
exceeds the sum of tax credit. carry?brwards to ard fax credit
earned for that year. Tax crediti garrybacks from an unused tax
credit year are applied against the tax Tiability limitation
before @arrybacks from a lidter unused tax credit year. To the
extent an unused tax credit cannot be carried back te a
particular preceding taxable year, the unused tax credit must be
carriaed to the next succeedlng taxable year to whlcn it may be
carried. . - -
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4.8.5 Certain tax credit carrvbacks. In the case of an
cverpayment of tax, additions tec tax, penalties or interest
attributable to the application to the taxpayer of a tax credit

carryback (lncluélng that attributable tc a mathematical or
clerical error -in apollcatlon cf the tax credit carryback), a
¢claim for refund of such overpayment of tax, additions to tax,
penalties or interest may be filed at any time before the
expiration of the period within which a deficiency for the
taxable year cof the unused credit which results in such tax
credit carryback may be assessed pursuant to Code § 11-10-15.

4.8.6 Limitations on Carryforwards. Tax credit ,
carryforwards to a taxable vear may not exceed the applicable tax
liability limitation for that year. Tax credit carryforwards
from an unused tax credit year are applied before tax credit
carrvforwards from a later unused tax credit year.

4.8.7 Joint Return by Husband and Wife. This
Subsection prescribes additional rules for computing the tax
credit carrybacks and carryicorwards of a husband and wife making
a joint return for one or mecre of the taxable vears involved in
the computation of the tax crediif earned.

4.8.7.1 From Separate to Joint Return., If a husband
and wife, making a joint return for any taxable yvear, did not
make a jeint return for any of the taxable yvears involved in the
computation of the tax credit earned, the separate tax credits
apporticoned in accordance with Subsectlon 4.7.6 shall together be
deemed a joint tax credit carrvforward or joint tax credit
carrvback to such taxable year.

4.8.7.2 Continuous Use of Joint Return. IZ a husband
and wife making a joint return for a taxable year made a joint
return for each of the taxzable vears inveived in the computation
of the tax credit earned or the tax credit carryforward or tax
credit carryback to such taxable vears, the joint tax credit, tax
credit carryForwar& or tax credit carryback to such taxable vear
is computed in the same manner as. the tax credit carryforward or
tax credit carryback of an 1nd1v1dual as prov1dedﬁ1n Subsections
.8.1 through 4,.8.6.

4.8.7.3 FProm Joint to Separate Return., If a’ husband
and wife making separate returns for a taxable year -made a jeoint
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return for any, or all, of the taxable yvears invelved in the
computation of the tax credit earned, tax credit carryioxward or
tax credit carryback to such taxable year, the separate tax
credit carryforward or separate tax credit carryback of each
spouse to the taxable year is computed in accordance with
Subsections 4.8.1 through 4.8.6 but with the following
modificatich: The tax credit of esach spouse for a taxable year
for which a joint return was made shall be deemed tc be that
portion of the joint tax credit aoportloned to the spouse in
accordance with Subsection 4.7.6.

4.8.7.4 Recurrent Use of Joint Return. If a husband
and wife making a jolnt return for any taxable year made a joint
return for cone &¥F more, but neot all, of the taxable years
involved in the computation of a tax credit carryforward or tax
credit carryback to such taxable yvears, such tax credit
carrvicrward or tax credit carryback to the taxable year is
computed in the manner set forth in Subsection 4.8.7.3. Such tax .
credit carryferward or tax credit carryback is considered a Joint
tax credit carrvfcrward or Jjoint tax credit carryback to such
taxable vear, -

4,8.7.5 Joint Tax Credit Carrviorwards and Carrybacks.
The jeint tax credit carryforwards and joint tax credit
carrybacks to . any taxable year for which a Jjeint return is made
are all the tax credit carryforwards and tax credit carrybacks of
both spouses tc such taxable year,

4.8,7.6 Divorce and Remarriage. It is the intent of
this rule to allcow the carrvforward and carryback of jecint tax
credits to joint returns and cof separate tax credits te Joint ‘
returns so long as the two individuals remain married in both the
taxzable year in which the tax credit is earned and the taxable
yvear to which the tax credit is to be carried. Divorce and
remarriage in joint return cases present special problems. A
joint tax credit of one couple cannot be carried to ancther
taxable year and applied to the tax liability of a.different
ccocuple. 24 former spouse Shall not be permitted to cbtain a tax
refund by carrying back the other's separate tax credit earnad
after the divorce to a taxXable year in which a joint return was
filed. 1In applying the rules for jeint . returns of husband and.
wife and separate returns of husband and wife and in cases
involving divorce and remarxriage, the principles established
under the Internal Revenue Code and Treasury Regulations, and
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interpretations therecf, for net operating loss carrybacks and
carryevers and lnvestment tax credit carrvbacks and carryiorwards
may be used as a guide.

4.8.8 Tax credits not assignable. No porticn of the
tax credit earned by any investor shall be subject in any manner
to alienation, sale, transfer or assignment, except that tax
credits authorized by the Board for investments by a partnership,
an S corpeoration or individual joint investors may be apportioned
pursuant to Subsection 4.7.6.

4.9 Investment to Date. The tax credit provided for in
Code § 5E-1-8 is available only to those investors whose
investment in a Qualified West Virginia Capital Company occurs on
or after the first day of July 198¢.

4.10 Recapture. If the amount invested by the investcr
is not used by the Qualified Company for gualified investments as
required by the Act and Secticon 4 of these Rules, the investor
shall not be subject to a recapture provision for any credit
claimed by him to date. However, the Qualified Company shall be
subject to the penalty imposed under Code § 3E-1-12 and
Subsection 6.6 of these Rules. L

Section 5. Investment Reporting and Record Reeping

5.1 Investments. A Qualified Company shall invest its
capital base in West Virginia Businesses engaged in any activity
except those in Subsection 5.5 and in accordance with the
schedule set forth in Subsection 5.3. The investment of a
Qualified Company’'s capital base in cash eguivalents or with
financial institutions shall not be deemed an investment for
purpcses of this Section. After an investment is made, the _
Qualified Company must cobtalin and submit to the Board with the } »
next semi-annual report of said Company, required to be filed
pursuant to Subsection 4. 1, affidavits prepared by any officer or
partner of the West Virginia business invested in, which
affidavits set forth the following:

5.1.1 That it is a business located in or principally
based in West Virginias;

5.1.2 That more than fifty percent (50%) of its assets,
operations and employees are lcocated in West Virginiaj
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5.1.3 A brief descrlotlon cf the activities the
business is engaged in. . T

5.2 Affidavit from Qualified Company. The Qualified
Company shall submit to the Board, contemporaneous with the
flllngs reguired under Subsection 5.1 herein, affidgvits prepared
by an officer, partner or itrustee of the Qualifiead Company which
demonstrate:

5.2.1 That the business invested in is a West Virginia
Business; and

5.2.2 If a gualified investment, that the West Virginia
Business invested in is engaged in activities that meet the
reguirements ¢f a gualified investment. -

5.3 Schedule of Qualified Investments. A Qualified
West Virginia Capital Company must invest its capital base in
gqualified investments according to the following schedule:

5.2.1 At least twenty percent (20%) of its capital base
within one vear of the date on which the Qualified Company was
deszgnatea as a Quallzled West Virginia Capital Company by the .
Board;

5.3.2 At least forty percent (40%) of its capital base
within two vears of the date on which the Quaiified Company was
designated as a Cnalified West Virginia Capital Company by the
Beard:

5.3.3 At least sixzxty percent (60%) of its capital base
within three vears of the date on which the Qualified Company was
designated as a Qualified West Virginia Capital Company by the
Roard.,

5.3.4 Tor purposes of this Subsection, the annual
periods ares separate for each capltal base designated as
gqualified by the Beocard. : . )

5.4 Limitation of Qualified Tnvestment. ©No more than
thirty percent (30%) cf the total equity raised by a Qualified
Company may be invested in any one West Virginia business. For
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purposes of this Subsection, eguity shall mean the total of all
the capital bases designated as gualified by the Beoard.

5.5 Investment Restrictions. A Qualified Company shall
not invest any of its capital base in any of the folleowing
businesses:

5.5.1 Banks, Savings & Lecan Asscciations, Cfedit
Companies, and other Financing_Inst@tutions;

5.5.2 Other Capital Companies;
5.5.3 Charitable and religious institutions; and

5.5.4 Any other business which the Board determines to
be against the public interest, the purposes of the Act or in
violation of any law.

5.6 Relationships. A Qualified Company shall not
invest its capital base in a business that is related to that
Qualified Company unless the Board approves the making ©f the
investment in writing. All relationships will be determined in
accordance with the rules set forth in Section 267 of the
Internal Revenue Code of 1954, as amended,.

5.7 Equity Capitalization Over Four Million Dollars.
If a Qualified Company raises capital in excess of Four Million
Dollars in a fiscal vear, the capltal in excess of Four Million
Dollars does not ceonstitute a part of the capital base of said
company and is not SUOjeCt to the restrictions and reguirements
of Section 5. o

5.8. Sale or Liquidation of Qualified Investments

5.8.1 If a Qualified Company sells or liguidates any
gualified investment w1th1n five years of maﬂlng the gualified
investment, the company s initial cost basis in the investment
shall be relnvested in a gualified investment within twenty-Lfour
months from the date of the sale or liguidation, unless a waiver
is obtained freom the Bocard prior to the end of said twentv-four
month period. The Board may walve the reinvestment reguirement
in those circumstances in which the Board deems the waiver of the
reinvestment reguirement advisable, necessary or appropriate to
promote the purposes of the Act. The Qualified Company may
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disburse, reinvest, or otherwise use any proceeds in excess of
the company's initial cost basis without any restrlctlons on such
use by the Board.

5.8.2 A Qualified Company may sell or liguidate =z
gualified investment five yvears after making such investment,
without any restriction con the use of such funds.

Section 6. Audits, Reports, Examination, Failure to Comply,
Penalties, Decertification

6.1 Annual Audit and Report. An audit shall be
conducted annually for each Qualified Company by a certified
public accountant, beginning at the end of the fiscal year of the
Company, and continuing for a period of five years from the date
of the Company's des;gnatlon ag a Qualified Company. 1In
addition, an audit shall be conducted for each capital base of -
the Qualified Company designated as qualified. Such audits shall
be conducted for five vears from the date of each designation and
may be consolidated and submitted with all other audits reguired
under this Subsection, so long as the reguirements under the Act
and these Rules with respect to each capital base are separate
and distinct.

6.2 General Reguirements for Auditsg. The following
requirements shall apply to Audits of the Qualified Company:

6.2.1 The certified public accountant must be
independent of the Qualified Company belng examined to snsure
that the audit report will be lmpartlal, in fact and in
appearance.

6.2.2 In perferming the auvdit, the zccountant must
prepare working papers in accordance with the generally accepted
accounting standards of field work., Working papers for an audit
must be retained by the accountant for a minimum periocd of three
(3) years from the date cf the audit repecrt, or longer if so
notified in writing by the Board before the end of the three (3)
vear period. The working papers shall be made available upon -
written request of the Board or the Director. The audit shall be
conducted in accordance with generally accepted auditing and
accounelng principles and such other guldellnes as the Board may
prescribe, _ e s I
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6.2.3 The audit report must address the methods of
operation and conduct of the business of the Qualified Company
and report on the Qualified Company's compliance with the
reguirements of the Act and these Rules and in particular whether
the company has made proper and timely investments. Any
instances of noncdmpliance must be specifically cited, and if the
accountant finds that the Company has been in compliance, the
accountant must make a positive statement to that effect.

6.2.4 Five certified copies of the audit report shall
be submitted tc the Beoard no later than ninety days from the end
of each fiscal vear, together with five copies .of a descriptive
narrative of the Qualified Ccmpany's activities, its financial
statement, its methods of operation and the general conduct of
the Company. | - T - )

8.2.5 BEach copy of the audit report and narrative
statement must be bound in a durable cover. The name of the
Qualified Company and the time pericd ccvered by the report must
be vigibly printed on the front cecver of the. report.

6.2.6 Such other reguirements as the. Bcard may reguire.
6.3 Cenfidentiality. All recdrds, documents and all

other information and materials submitted teo the Board by a
Qualified Company shall be privileged and exempt from disclosure.

6.4 Annual Board Review., The Board shall coanduct an
annual review of the Accountant's Repert and Audit and any other
information filed by a Qualified Company to determine if the
company i1s abiding by the reguirements ¢f the Act and these
Rules, to advise the company as to the gualification status c<f
the investments, and to ensure that no investment has baen made
in violation of West Virginia Code § 5E-1-12. The results of
said annual review shall be used to notify the Tax Commissioner
of any Qualified Companies that are not in compliance with the
Act or these Rules.

6.5 Investigation by Becard. The Bocard may examine,
under oath, any of the officers, directors, partners, trustees,
agents, employees or investors of a Qualified Company regarding
the methods of coperation and business of the company, and any
other matters which the Board may deem necessary Lo ensure
compliance with the Act and these Rules.
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6.6 Non-Compliance Penalty. Any Qualified Company that
fails to make gualified investments pursuant to these Rules and
he Act shall pay to the Tax Commissioconer a penalty egual to all
of the tax credits authorized on the capital base which the
Qualified Company failed to properly invest with interest at the
rate of 1-1/2% per month, compounded monthly, from the date the
said tax credits were certified as allocated to the Qualified
West Virginia Capital Company. The Tax Commissioner shall give
notice to the Qualified Company of any penalties assessed
hereunder, The Tax Commissioner may abate the penalties upon
written request if the Qualified Company estabklishes reascnable
cause for the failure to make gualified investments. The Tax
Commissioner shall deposit any amounts received as penalties
hereunder in the State general fund. To carry out the provisions
of this Subsection, the Tax Commissionsr shall have all powers
and authority granted to him under the West Virginia Tax
Procedures and Administration Act-and the regulations promulgated
thereunder and the penalty may be assessed and. collected in the
same manner as other penalties are assessed and collected under
that Act,. : e R

6.7 Decertification. Failure of a Qualified Company to
comply with the provisions of the Act or . ‘these Rules shall be
grounds for decertification of the Comoany by the Boa;d pursuant
to the Act.

6.8 Netice. TIf at anytime the Board determines that a
Qualified Company is not in compliance with the reguirements of
the Act or these Rules, the Board shall give such Qualified
Company written notice of such non-compliance and that the
Qualified Company shall be decertified.in ninety (906) days from
the date of mailing of such notice unless the company
satisfactorily corrects such actions of non-compliance or files a
petition with the Board for reconsideration and demands an
administrative hearing. Such hearing shall be conducted as
provided in Article 5, Chapter 2SA of the Ccde.

6.9 Notice of Decertification., If a Qualified Company
is not in compliance with the Act or these Rules following said
ninety (90) day pericd precvided by Section 6.8, the Board shall
send a notice of decertification to said Company and to the State
Tax Commissioner. Decertification of a Qualified Ccmpany may
cause the forfeiture of any right or interest to further tax
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credits under the Act or these Rules for the decertified company
or for any Applicant, or for any Qualified Company seeking an
increase in its capital base, in which any officer, general
partner, managing partner, trustee, or investor served as an
cfficer, general partner, managing partner, or trustee of any
decertified Qualified company.
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NOTICE OF EMERGENCY RULE DECISICN RY THE SECRETARY OF STATE

AGENCY: West Virginia Industrial and Trade Jobs Development
Corporation
Series 1 General Administraton c¢f the West Virginia

Capital Company Act:
Procedures tc Implement the Act:; New rule.

July 2, 1986

RULE:

DATE FILED AS AN EMERGENCY RULE:

DECISION NO. 14-86

Following review under WV Code 2%A-3-15a,
the Secretary of State that the above emergency rule be

approved. A copy of t
is available from this office.

Establishment of the Appilcatlon"

it is the decision of

the complete decision with required findings
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STATE OF \KTES)T XFIRGINM Directcr, Comporaticrs
SECRETARY OF STATE VIRGINIA SKEEN
. . Spetial Assistant
Charleston 25305
{Plus ail the volunteer
help we can gt}
DECISION Emergency Rule Decision

{({ERD 14-86)

AGENCY: West Virginia Industrial and Trade Jobs Development
Corporation

RULE: Series 1 General Administration of the West Virginia
Capital Company Act: Establishment of the Application
Procedures to Implement the Act; New rule.

DATE FILED AS AN EMERGENCY RULE: July 2, 1986

The West Virginia Industrial and Trade Jcobs Development
Corporation has filed as an emergency rule a new Series number
1 rule titled General Administration of West Virginia Capital
Company Act: Establishment of the Application Procsdures to
Implement the Act. : ,

The rule is for the general administration ¢f the program
established within the WV Capital Company Act to encourage
investment in West Virginia through tax credits to gualified
investors in gualified companies, :

West Virginia Code 282-3~15A requires the Secretary of State to
review all emergency rules filed after March 8, 19826. This
review reguires the Secretary of State to determine if the
agency f£iling such emergency rule 1) has ccmplied with the
procedures for adopting an emergency rule; Z) exceeded the
scope if its statutcry authority in promulgating the emergency
rule; or 3) can show than an emergency exists Jjustifying the
promulgation of an emergency rule.

Pollowing review, the Secretary of State shall issue a decision
as to whether or not such an emergency rule should be
disapproved [29A-3-15a(a)].

{A} Procedural Compliance: WV Code 22A-3-15 permits an agency
to adopt, amend or repesal, without hearing, any
legislative rule by £filing such rule, alcong with a
statement of the circumstances censtituting the
emergency, with the Secretary of State and forthwith with
the Legislative Rule- Making Review Committee (LRMRC).
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par. 13

If an agency has accomplished the above twe reguired filings
with the appropriate supporting documents by the time the ERD
is issued or the expiration of the forty-twoc day review period,
whichever is sooner, the Secretary of State shall rule in favor
of procedural compliance.

The Corporation has filed this emergency rule with supporting
documents with the Secretary of State on July 2, 198s.

It is the determination of the Secretary of State that the
Corporation has complied with the procedural requirements of WV
Code §29A-3-15.

(B) Statutory Authocrity -- WV Code §5E-1-4(a) reads in part:

{a) "Board" means the board of directors of the West Virginia industrial
and trade jobs development corporation, provided for in article two
(§5C-2~1 et seqg.), chapter five-c of this code.

WV Code §5E~1-5 reads in part:
§5E-1-5. Rules and reguliations.

The board shall promulgate rules ond regulations in accordance with articie
three (§29A-3-1 et seq.), chapter twenty-nine-a of this code, to carry out
the purposes and to include generally the programs available, and the
procedure and eligibility of appliication relating to assistance under such
programs. (1986, c. 58} '

It is the determination of the Secretary of State that the
Corporation has not exceeded its statutcry authority by
adopting this rule.

(C) Emergéncy: WV Ccde 28A-3-15(g) defines "emergency" as
follows: :

(g)] For the purposes of this section, an emergency exists when the
promulgation of a rule is necessary for the immediate preservation of the
public peagce, heglith, safety or welfare or [s necessary to comply with a
time [Iimitation established by this code or by a federal statute or
regulation or to prevent substantial harm to the public interest,

There are essentially three classes of emergency Dbroadly
presented with the above provision: 1) immediate preservation;
2) time Limitation; and 3) substantial harm. An agency need
only document to the satisfaction of the Secretary of State
that there exists a nexus between the proposal and the
circumstances creating at least o¢ne of +the above three
emergency categories.
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The Corporation claims this rule is to preserve the public
welfare and prevent substantial harm to the public interest.
It is also to meet a time limitation established by this code.

As stated in par. 13, an agency need only estabklish a
relationship to one of the categories to gqualify as an
emergency.

The facts and circumstances as presented by the Ccrporation are
as follows:

{&) The Act geoes inte effect on July 1, 19286.

(B) The rules establishing the administration of the Act along
with the procedures for participation.

{C} Delay c<f the rules would cause an sgual delay of the
program.,

As stated in ERD 13-86, par. 15 and 16, that desadlines
established by the Legislature for the commencement of a
program will also establish a deadline for the adoption of a
rule if the agency can demonstrate the rule is fundamental for
the conduct of the statutorily created program.

The Corporation has demonstrated such a condition.

The Secretary of State determines that the Corporation has
demonstrated the need tc make effective this proposal.

It is the decision of the Secretary of State that thils proposal
by the Corporation is in procedural compliance with WV Code
29A=3-15; does not exceed the statuteory autherity of the
Corpeoration; and that the facts and circumstances presented
constitute an emergency. Therefore, the Secretary of 8State
decides that this emergency rule should be approved.

This decision shall be cited as Emergency Rule Decision 14-86
or ERD 14-86 and may be cited as precedent. This decision is
available from the Secretary of State's office and has besn
filed with the Corporation, the Attorney General and the
Legislative Rule Making Review Committee.

KEN HECHLER
SECRETARY QOF STATE

Entered




