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PUBLIC HEARING

AGENCY: West Virginia Industrial and Trade Jobs Development Corporation

RULE TYPE: Legislative

RULE TITLE: General Administration ¢f The West Virginia Capital Company Act:

Estabiishment of the application procedures to implement the Act.

A PUBLIC HEARING

ON THE ABOVE PROPOSED RULE WILL BE HELD AT 2:00 P.M. ON

AUGUST 27, 1986 IN THE Minority Caucus Room, Room 260, State Canitol Building,
Main Unit, Charleston, West Virginia.

COMMENTS ARE LIMITED TO:

Both orel and written.

COMMENT S MAY ALSD BE MAILED TO: West Virginia Industrial and Trade Jobs

Development Corporation
Room M-146
State Capitol
Charieston, West Virginia 25305

THE AUTHORITY REQUESTS THAT PEZRSONS WISHING TO MAKE COMMENTS AT
THE HEARING MAKE AN EFFORT TO SUBMIT WRITTEN COMMENTS
IN ORDER TO FACILITATE A REVIEW OF THESE COMMENTS.

THEZ ISSUES TO BE MEARD SHALL BE LIMITED TO THE PROPOSED RULE.

Totoss X Chrbea

Katherine W. Forbes, Director
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FISCAL NCTE FOR PROPQOSED RULES

FILED
"3 JuL 24 PR3 21
Rule Title: Genera] Administration of the MWest Virginia Capital Company Act:
Establishment of the application procedures {tgimplementithe act.
QELRETIAY UF siniT
Type of Rule: X Legislative Interprative Procedural
Agency West Virginia Industrial & Address Room M-146, State Capitol
frade Jeos Development Torp. '
Charleston, WV 25305
ANNUAL FISCAL YEAR
1. Effect of Proposed Rule | Increase Decrease! Current Next Thereafter
Estimated Total Cost IS $ $ 36,9003 $
Personal Services 4,000
Current Expanse o 28,800

Repairs and Alterations
Equipment ‘ ‘ 4,000

Other

2. Explanation of above estimates.
Please see attachmenis Tor a breakdown of costs incurred by the Tax

Department and the West Virginia Industrial and Trade Jobs Development
Corporation.

3. Cbjectives of these rules:

The objective of these proposed legislative rules is to clarify and
impiemant Chapter 5E, Article 1, of Senate Bi11 403.




4, Explanation of Qwverali Economic impact of Propased Rule.

AL

Economic impact on State Government.

Private investment of venture capital in the West Virginfa economy wiil
be encouraged and promoted by making $10 million in state tax credits
per fiscal year avallable to taxpayers 1nvest1ng in West Virginia
Capital Companies.

Economic Impact on Palitical Subdivisions; Specific Industries;
Specific groups of citizens.

The venture capital generated by this chapter will be used to encourage
and assist the strengthening of the economy through lcans, equily
investments and other business transactions for purposas of devaloping
new business and industry, rshabilitating existing business and industry,
and stimulating and assisting in the expansion of business activities

in West Virginia.

"Eccnomic impact on Citizens/Public at Large.

The proposed rules will promote and maintain the economic stability of
this state by providing maximum opportunities for emplioyment of West
Virginians and 1mprov1ng the standard of 1iving of the people of this
state. The residents of West Virginia will be provided with greater
opportunities to invest and participate in the economic development
and potential of this state.

‘Date% 92% /?gé

Signatu‘r‘e df_Agency Head or Authorized Representative

Katherine W. Forbes, Director
West Virginia Industrial & Trade
Jobs Development Corporation




ADMINISTRATIVE COSTS DUE TO IMPLEMENTATION
OF THE CAPITAL COMPANY ACT

WEST VIRGINIA INDUSTRIAL & TRADE

JOBS DEVELOPMENT CORPORATION

PERSONAL SERVICES

CURRENT ZXPENSES:

LEGAL FEES
PRINTING COSTS
POSTAGE
TELEPHONE FEES

TOTAL

$4,000

$15,000
1,750
450

700

$21,900




ADMINISTRATIVE COSTS DUE TO IMPLEMENTATION
OF THE CAPITAL COMPANY ACT

TAX DEPARTMENT

PERSONAL SERVICES

CURRENT EXPENSES:
PRINTING OF FORMS

PROMOTICNAL
DATA PROCESSING

EQUIPMENT

$ 4,000
2,000
5,000
4,000

TOTAL $15,000
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LEGISLATIVE WEST VIRGINIA ADMINISTRATIVE RULES
WEST VIRGINIA INDUSTRIAL AND TRADE JOBS DEVELOPMENT CORPORATION
CHAPTER 5E-1
SERIES 1

Title: General Administration of the West Virginia Capital
Company Act: IEstablishment of the Application
Procadures to Implement the Act.

Section 1. General

1.1 Tvpe of Regulations

These are legislative rules as defined in West Virginia
Code 3§ 29a-~1-2(d:}.

1,2 Scopea

These legislative rules are promulgated to provlde for
the general administration of the West Virginia Capital Company
Act. The West Virginia Capital Comoany Act was created to
encourage the immediate investment in West Virginla businesses by
making tax credits avallable to the investers in Qualified West
Virginia Companies. The Act gives the Board of the West Virginia
Industrial and Trade Jobs Development Corpeoration the authority
to designate eligible Certified Capltal Companies as gualified
for such tax credits and sets forth the manner by which such
companies must invest thelr capital base in West Virginia
businesses. These rules establish the application procedure for
such designation by the Board, the general reguirements for
Qualified Companlies, and the process for the authorization and
use of the tax credits.

1.3 ARuthority

These legiglative rules are issued under the authority
of West Virginia Code §§ 292-~1-2(d), and 5%~1-35

1.4 FPiling Date

These legislative rules were promulgated and filed in
the Cffifce of the Secretary of State on .

1.5 Effective Date

These legislative rules became effective on

-

1.6 Citation

These Legislative Rules may be cited as W. Va. Legis.
Rules 5E-1, Ser. 1, § , page (l98__ ).




Wesgt Virginia Industrial and Trade Jobs Development Corporation
Leg. Rule, 5E-1
Series 1, Sec. 1

1.7 Definitions

1.7.1 As used in these Rules:

1.7.1.1 Act shall mean the West Virginia Capital
Company Act, Article 1, Chapter 52 of the Code.

1.7.1.2 Applicant shall mean (1) a profit or non-profit
entity, organized and existing under the laws of West Virginia,
which is created for the purpose of making venture capital
available for gualified investments or (2) a West Virginia
business devalopment corperaticon created pursuant to Article 14,
Chapter 31 of the Code; that seeks to be designated by the Board
as a Qualified Company. For purposes of this definition, entity
includes, but is not limited to, a corporation (including an §
Corporaticon), a partnership, and & trust.

1.7.1.3 Authorized Tax Credits shall mean the tax
credits provided for in Code § 3E-1-8.

1.7.L.4 Board shall mean the Board of Directors of the
West Virginis Industrial and Trade Jobs Development Corporation
provided for in Article 2, Chapter 5C of the Codae.

1.7.1.5 Capital Base shall mean the eguity capital or
net worth upon which tax credits are authorized for a Qualified
Company and from which source, investments are to be made in
accordance with these Rules.

1.7.1.6 Cash Eguivalent shall mean an interest bearing
ingtrument with a maturity of less than ¢one vear.

1.7.1.7 Certified West Virginia Capital Company or
Certified Company shall mean (1) a West Virginia business
development corporation created pursuant to Article 14, Chapter
31 cf the Code; or (2) a profit or non-profit entity organized
and existing under the laws of the 8tate of West Virginia,
created for the purpose of making veniture or risk capital
available to gualified investments, and certified by the Board.

1.7.1.8 Code shall mean the Code of West Virginia of
1931, as zmended. C
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West Virginia Industrial and Trade Jobs Development Corporatiocn
Leg. Rule, BE-1
Series 1, Sec.

1.7.1.9 Complete Application shall mean an application
that contains all of the information and evidence reguired by
these Rules, as determined by the Director.

1.7.1.16 Designa;e as a Qualified Commany_shall mean
the acticn of the Board in qesmgnatlng Certified Companies as
Qualified Companies. -

1.7.1.11 Designate as Qualified shall mean the action
of the Board to authorize increases in the capital base of
Qualified Companies and to allocate tax credits for such
increasas,

1.7.1.12 Develooment Corporation shall mean a West
Virginia Business Development Corporation created pursuant to
Article 14, Chapter 31 of the Code.

1.7.1.13 Director siall mean the Executive Diresctor of
the West Virginlia Industrial and Trade Jobs Development
Corporation, or his designated representative.

1.7.1.,14 Fiscal Year shall mean July 1 through June 20,
which is the fiscal year of the State.

1.7.1.15 Manufacturing shall mean the act or process of
producing something or the process of making a product suitable
for commercial or industrial use.

1.7.1.16 Partnership shall include a syndicate, group,
pool, joint venture, or other unincorporated organization,
through or by means of which any business, financial operation,
or venture is carried on; and the term partner includes a member
of such syndicate, group, pdcocl, joint venture or organization.

1.7.1.17 Qualified Investment shall mean a debt ox
equity financing ¢f a West Virginia business engaged in one or
mora of the following activities: meanufacturing; agricultural
production or procassing; icrestry production or procassingi
mineral producticon of processing, except for conventional il and
gas exploraticn; transportation; research and develcopment of
products .or precesses assocliated with any of the activities
enumerated avove as gualified investments; tourism; and wholesale
or retalil distribution activities within the State of West
Virginiaz.

Page 3
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serles 1, Sec.

1.7.1.18 Qualified West Virginia Capital Companvy or
Qualified Company shall mean a Certified West Virginia Capital
Company that has bsen designated by the Beard as a pualified
Capital Company under the provisions of Code § 5E-1-6 and which
has raised 2z minimum capital base ¢f One Million Dellars to a
maximum of Four Million Dollars per fiscal year, upcon which
capital base tax credits are allocated.

1.7.1.19 Rules shall mean the Series One Emergency
Rules promulgated pursuant to the Act.

1.7.1.20 8 Corporation or Subchapnter S Corporation
shall mean & small business corporation as defined In § 13614{b)
of the Internal Revenue Code of 1954, as amended, for which an
election under & 1362(a) of sald Code 1s in effesct.

1.7.1.21 State shall mean the State of West Virginia.

1.7.1.22 West Virginia Business shall mean any
tusiness which is located in or i1s principally based in Wast
Virginia, with more than fifty percent (50%) of its assets,
operaticns and employees located in West Virginia,

Section 2. Procedure to Beacome a Qualified West
Virginia Capital Company

2.1 General Procedure., For purpcses of implementing
the tax credit program establiished by the A¢t and to fazcilitate
the process of gualificaticn by the Board, the Board will combine
the process of certifving and designating as Qualified West
Virginia Capital Companies under the Act Into a cne step
procedure.

2.2 Reguiremenits for Quali
requirements shall apply to all Qual
Applicants:

fied Companv. The followiag
ified Companies and

4

2.2.1 A Qualified Company shall either be (&) a West
Virginia business development corporation or (B) a profit or
nonprofit entity organized and existing under the laws of West

Virginia, created for the purpese of making venture or risk
capital available for gqualified investments;

2.2.2 A Qualified Company shall have a reascnably
accessible business office located within the State of West

rage 4
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West Virginia Industrial and Trade Jobs Development Corporation
Leg. Rule, SE-L -
Series 1, Sec. 2

Virginia, which cffice shall have a listed telephone number and
shall be open to the public during normal business hours,

2.2.3 A Qualified Company shall maintain all of its
capital base, as defined in these Rules, in bank accounts and
financial institutions, which are leocated in the State of West
Virginia, or in such other cash eguivalenits which are obtained
from and managsd by a West Virginia ccocrperaticon.

2.2.4 A Qualified Companv shall have a2 capital base of
at least Cne Million Dollars but not greater than Four Million
Dolilars during any fiscal year, which capital base must be raised
after July 1, 1986. If the amcunt of the investment in a
Qualified Company in any fiscal year exceeds Four Million
Dellars, such amount in excess of Four Millicn Dollars, shall not
be eligible for tax credits under the Act for that fiscal year.

2.2.5 Mo more than twenty—-five vpercent (25%) of
a Qualified Company's capital base shall be in the form of full
recourse, interest beaLing demand notes, backed by an lrrevocable
letter of credit or bond from a rebutao;e sonrce, as determined
by the Board.

2.2,.6 A Qualified Company's stated purpose must be to
encourage and assist in the creation, development or axpansion of
West Virginia businesses.

2.2.7 An Rpplicant shall establish an escrow account
located in West Virginia, in which account, funds invested in the
Applicant shall be depcsited and held for the vperiod of time
between their receipt by the Applicant and the designation of the
2pplicant as a Qualified Company. A Qualified Company, seeking
to increase its capital base, shall establish an escrow account
located in West Virginia, in which account Zunds invested in the
Qualified Company shall be deposited and held for the pesricd of
time between thelr receipt by the Qualified Company and the
designation as quaiifie@ of the ingcreasa In the capltal base.
Sucn funds shall not be invested by the Applicant or the Qualifed
Company until such designation by the Board. In the event the
Board dces not designate the Apprlicant, a Qualified Company, or
designate as gualified, the increase in the capital base, such
funds shall be returned tc the investors, if reguested by the
investors. -
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West Virginia Industrial and Trade Jobs Develcopment Corporation
Teg. Rule, 5E-1 ,
Series 1, Sec. 2

2.2.8 An Applicant or Qualifed Company, when soliciting
funds for its capital base, must disclose that no tax credit for
the investor's invesiment will be avallable until the Board
either designates either the Applicant a Qualified Company or
designates as gualified the increase in the capital base, and
issues to the Qualified Company notice of such gualificaticn and
a Certificate of tax credit.

2.3 Designation Requirements. An Applicant shall maksa
written applicaticon for designation as a Qualified West Virginia
Capital Company to the Board on application forms provided by the
Director. The application form shall be signed and verified by
the Applicant or by a duly authorized officer, pariner or trustee
cf the Applicant and contain the following information and
evidence:

2.3.1 The £ull legal name of the Applicant;

2.3.2 The mailing and office addresses and telephone
numbers of the Applicant's principal ocffice in this State; and if
different, the mailing and cffice addresses and telephone numbers
of the Applicant’'s principal place ¢of business:

2.3.3 Information and evidence that the Appnlicant's
purpese is to encourage and assist in the creation, development
and expansion of West Virginia businesses and to provide maximum
opportunities for the employment of West Virginians by making
venture capital available to West Virginia businesses;

2.3.4 A certified copy of the Certificate of
Incorporation, Articles of Incorporation, Corpeorate Charter; a
certified copy o©f ‘the certificate of formation of limited or
general partnership; such documents that evidence the creation of
a trust; or such other evidence that the Applicant is organized
and existing under the laws of the State of West Virginia;

2.3.5 The titles, names, addresses and telephone
numbere of the Applicant and the Applicant's directors and
officers:y or general, limited and managing partners; or trustees;
which addresses shall include street and number, city or town,
state and zip code;

2.3,6 The names, addresses and telephone numbers of all

of the Applicant's investors, including street and number, city
or town, state and zip code, and income tax rekurn filing status

Page &



West Virginia Industrlal and Trade Jobs Development Corporation
Leg. Rule, 5E-1 - -
Serles,l, Sec. 2

of each investor, iIncluding whether each investor is a fiscal or
calendar year Laxpayver; and sach investor's empicyer
identification or soclal security number; and for investors that
are partnershins, S Corporations, or individual joint investors,
the “OIEGOlng information for all partners, shareholders and

individuals;

2.3.7 Information and evidence that the ADDTicaﬂt has
disclosed to all investors that & tax credit is not available for
such investor's investment in an applicant untlil the Board has
designated the Applicant a Qualified West Virginia Capital
Company and the investor has received a ceriificate authorizing
the tax credit approved by the Board for each fiscal year;

2.3.8 Information and evidence that the Applicant has
disclosed to a2ll investors that the State of Wesit Virginia is not
lizble in any manner for any damages which may result from or
arigse out of the provisicns of the Act, these Rules, o¢r the
appllcation thereof:

2.3.9 A statement that the Applicant will use its
capital base, as defined in these Rules, to make gualified
investments in accordance with the schedule set forth in Code §
5E-1-12 and Subsection 3.3;

2.3.10 A statement that the Applicant will comply with
2ll reguirements of the Act and these Rules;

2.3.11 If the Applicant is a corporaticn, information
on the aggregate number of shares which it has authority to
issue, itemized by classes, par value of shares, shares without
par value, and series, if any, within a class;

2.3.12 Informaticon stating the total capital base cf
the Applicanit, how the value has been determined and how the
equity portion has been determined;

2,3.13 Evidence that no more than 25% of the
Applicant's capital base is in the form of full recocurse,
interest bearing, demand nctes, backed by an irrevocable letter
0f credit or bond f£rom a repu;able source, as determined by the
Beard:;

2.3.14 Information and evidence regarding whether the
Applicant has been decertified under Section & and whether any of

Pags 7
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West Virginia Industrial and Trade Jobs Development Corporation
Leg. Rule, 5B-1 )
Series 1, Sec.

the Applicant's cofificers, general partners, managing partners,
trustees or investors have ever served as oificers, general
partners, managing partners or trustees of any decertified
Qualified Companv;

2.3.15 Information and evidence that the Applicanit has
established an eguity escrow account in West Virginia into which
account Ifunds invested by investors have bheen deposited and will
be held for the peried of time beiween their investiment and the
designation ©of the Applicant by the Board as a Qualified Company,
the location of such account, that the Applicant has disclosed to
the investors that nco funds will be invested by the Rpplicant
until. it has been designated as a Qualified Company and that in
the event the Applicant does not so guallfy, that the funds shall -
be. returned to the investors, if reguested by the investors;

2.3.16 If any of the lavestors in the aApplicant is a
partnership, an 8 Corporation, or an individual 3Joint investor,
the apportionment plan, the emplover identification or soclal
security number of those to whom the tax credits is apportioned,
and statements signed by each partner, shargholder, or
individual, or a person duly authorized to act ¢n the bhehalf of
such partner, sharehclder, or individual, that such partner,
shareholder, or individual consents to the apportionment plan;
all of which regquirements are more fully set out in Subsection
4,7.6.2;

2.3.17 The information reguired in Subsection 4.1 cf
these Rules:

2.3.18 Such additional information as may be reguested
by the RBoard. )

2.4 hpplicaticn Form. The form for applying to become
a Qualified West Virginia Capital Company may be obtained from
the Dirsctor. '

2.5. Filing. ZEach Applicant shall file five (3)
complete applicationsg with the Board,

2.9 Procedure for Review by Director. The Dirsctor
ghall recerd the time and date of filing of the applicaticn at
the time the application is received in the 0ffice of the West
Virginia Industrial and Trade Jobs Development Corporaticn, The
Director shall review all applications in the order they ars
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West Virginia Industrial and Trade Jobs Devalooment Corperation
Leg, Rule, 5E-1 , :
Series 1, Sec. 2 --

received. Upon receipt of an applicatieon, the Director shall
review the application to determine if the application is
complete. Such determination shall be made within 45 days ©f the
applicaticon's receipt. In the event that the Director determines
an application to be incomplete, the Director shall noitify the
applicant, in writing, of the reascons for such determination and
shall return the incomplete application te the Applicant. The
applicant may resubmit the application at any time after
correcting the deficiencies stated In the Wotice. If the initial
filing was substantially completa, the time of filing for the
resubmitted application, for purposes of review by the Director,
shall be the time of the initial f£filing. If the initial filing
was not substantially complete, the time of f£iling shall be the
date and time when the resubmitted application is received by the
Directox. '

2.7 False Information. The submittal of anv false or
misleading information by an Applicant will be grounds for
rejection cf the applicaticn and denial of further consideraticn
of such BApplicant for gualification.

2.8 Complete Application, Upon a determination by the
Director that an application is complete, the Director shall
place the complete application on the agenda of the next
regularly scheduled Board mesting.

2.9 Acticn of Beard. The Board shall consider all
applications in the order they are placed on the agenda of any
regularly scheduled meeting of the BRoard. The Board shall
designate as a Qualified Company those Epplicants which meet the
requirements of the Act and these Rules.

2.10 Ajilocation of Tax Credits. Upcn dasignating a
Qualified West Virginia Capital Company, the Board shall
allocate, in the order in which companies are gualified by the
Board, available tax credits for the investors in the Qualified
Company.

2.11 YMotification of Qualification. The Board shall
notify the Applicant in writing of its action designating the
Applicant a Qualified West Virginia Capital Company and shall
issue to the Qualified Company the Certificate of tax credit
provided in Subsection 4.5 of these Rules. Such notice shall sst
forth the level of eguity capitalization that gualifies for tax
credits under Code § 5E-1-8. '
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leg. Rule, SE-1 _ .
Series 1, S=c.

2.12 Suspension of Qualificatign Process. The Board
shall suspend the quallflcat+on process during any fiscal vear in
which all availzhle tax credlts for such fiscal year have been
allocated.

2.13 2dditional Applications. & Qualified Company
which does not seek additional tax credits under Section 3 is not
regulred to file any additicnal application with the Beard to
raetain its status as a Quallrled Company, pravided that the
Qualified Company remalns 1n compliance with the requirements of
the Act and these Rules.

2.14 Amendments. & Qualified Company must notify the
Director of any changes in any of the information filed with the
Board as part of its application filed under Sections 2 and 3 of
these Ruleg or any other information submitted to the Board
pursuant to these Rules. Such notification must be in writing
and filed by the QuallLled Company with the Company's next
semi-annual repeort which it is reguired te file pursuant to
Subsection 4.1.

Section 3. Increase to Capital Base.

3.1 Additional Tax Credits. A Qualified Company may
saek to increase its capital base as follows:

3.1.1 FPor each fiscal year, a Qualified Company may
apply to the Bcard for an increase in its capital base. Such
increase must be at least One Millicn Dollars put may not excead
Four Million Dollars., The Qualified Company shall £ile an
application on the form prOVLded in Section 2 and shall prOVLde
the information reguired for appl¢can s in Subsections 2.3.6,
2.3.7, 2.3.8, 2.3.1L, 2.3.12, 2.,3.13, 2.3.14, 2.3.15, and 2.3.1%6,
as they apply to the increase of the Qualifi ed Company's capital
base and shall also amend i1ts original application ©o reflect any
changes in the information that it initially filed with the Beard.
The proceduras set forth in Section 2 shall apply to the review
of the applicaticon by the Director and the Beard.

3.1.2 In each fiscal year, a Qualified Company which
has not received approval for the maximum tax credit of Twe
Millicon Dollars for the current fiscal year may apply for
additional credits in accordance with Subsection 4.3. The
Qualiflied Company shall £ile an application on the form provided

Pége 10
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Lag. Rule, 3E-1
Series 1, Sec. 3

in Section 2 and shall provide the information reguired for
applicants in Subsecticons 2.3.6, 2.3.7, 2.3.8, 2.,3.11, 2.3.12,
2.3.13, 2.3.14, 2.3.15, and 2.3.16, as they apply tc the increase
of the Qualified Companv's capital base, and shall amend its
original applicaton to reflect any changes in the infcrmation
that it initially filed with the Board. The procedures set forth
in Secticon 2 shall apply to the review of the application by the
Director and the Beoard.

3.2 Separate Capital Bases. ERach separate approval of
an application under Subsections 3.1.1 and 3.1.2 will censtitute
a separate .capltal base for the Qualified Company for purposes of
these Rules. )

Section 4. Tax Credits

4.1 gZemi-Annual Reports. Each Qualified Company shall
report to the Tax Commissioner and the Bcoard on a semi-annual '
pasis, and shall f£ile separate reports for each capitazl base that
is designated as gualified by the Board. Such reports snhall be
made at the end of the second and fourth guarters of the
Qualified Company's fiscal year, Ifor the preceding two guarters
provided that the first report regulred under this Subsection
shall be made no earlier than six months after the Company's
designation as a Qualified Company or the designation as
gqualified of an increase in its capital base, and shall continue
for. five yvears from stuch designation. Such reporis shall be
submitted to the Board no later than thirty days from the end of
the second and fourth guarters of the Qualified Company's fiscal
vear. The initial report shall contain the following
information: o

4.1.1 The name of each investor in the Qualified
Company who has applied for a tax credit;

4.1,2 The amcunt of esach investor's investmeni:

4.1.3 The amount of. the tax credit allowed to the
investor and the date on which the Ilavestment was made:

4.1.4 A1l gualified investments the Qualified Company

has made;

4.1.5 Such additional information as may be reguested
by the Bcard; and

Page 11




West Virginia Industrial and Trade Jobs Develcopment Corporation
Leg. Rule, 5E-1
Series 1, Sec. &

4.1L.56 Each subseguent report shall contain only changes
or additions in information from the initial report.

4,2 2uthorized Credits. The teotal amcunt of tax
credits authorized for a single Qualified Company may not exce=sd
Two Million Dolldrs during any single State fiscal vear.

4.3 Additional Credits. & Qualified Company which has
not received approval Zor. the maximum tax credit of Two Million
Dollars within a fiscal yvear mayv apply under Section 3 of these
RPules one additicnal time during the fiscal vear for additional
credit of at least $500,000, subject to the limitations set forth
in Subsesction 4.2. & Qualified Company may apply for an
additional credit of iess than $500,000 during any fiscal year in
crder to.ralse its authorized tax credit for such year to the
total authorized level of Two Million Dollars.

4.4 Total Credits; Allocation. The total credits
authorized by the Board for all Qualified Companies may not
exceed a total of Ten Million Dollars each fiscal year., The
Board shall allocate these credits to Qualified Companies in the
order that companies are designated as Qualified West Virginia
Capital Companies. '

4.5 Certificate of Tax Credit. The Becard shall issue .
to the Qualified Company a Certificate approving the amount of
tax credits allocated to the Qualified Company in the order in
which the companies were designated gualified by the Board or in
which increases in capital were designated as qualified by the
Becard, which certificate shall 1ist the investors entitled to a
tax credit and the amount of credit allotted to each such
investor. The Qualified Company shall issue to each investor
entitled to a tax credit, a Certificate on a form prepared by the
Board, signed and verified by the Qualified Company or by a duly
authorized officer, partner or trustee of the Qualified Company,
which Certificate shall set forth the amount of the Investor's
credit. The investor shall submit a true copy of the Certificate
with the investor's tax retfurn reguesting a tax credit., If the
investor entitled to a tax credit is a partnership, an 8
corporation or an individual joint investor, the tax credit shall
be apportioned among the partners, the shareholders of the
corporation, or the individual investors pursuant to the
provisions of Subsection 4.7.6.
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4.6 Investors Entitled to Tax Credit. Any investor,
including an individual, partnership or corporation, who makes a
capital investment in a Certified Company that becomes a
Qualified Company pursuant to these Rules, 1s eatitled to tax
credit as allocated under Subsaction 2.10, The partners of a
partnership, the shareholders of an S corporatiecn, and individual
Joint investors shall be entitled to the credits allocated and
authorized by the Board for investments by the partnershin, the S
corporation or the joint investors in accordance with the
apportionment plan provided for in Subsectiocon 4.7.6 of these
Rules.

4.7 Application of Tax Credits

4.7.1 General rule. .The amount of tax credit allowad
for the taxable year 1s the portion of the tax credit authorized
undeyr Code § 3E-1-8(c) and Subsection 4.6 that does not exceed
the tax liability limitation as hereinafiter provided.

4.7.2 Tax credit available. The credit available for
the taxable vear ig ths sum of:

4.7.2.1 Unused tax credit carried forward from prior
taxable years (carryforwards);

4,7.2.2 Amount of tax credit determined under Code
§ SE-1-8(¢) for the taxable year and described in Subsection 4.6
herein (tax credit earned); and

4,7,.2.3 Unused tax credit carried back from succeeding
taxable years (carrybacks).

4.7.3 Tax liability limitation

4.7.3.1 Tax credit available for a taxaple vesar o
beginning before July 1, 1986 must be applied first against tax
liability impesed pursuant to Article 13, Chapter 11 of the Code
for periods prior ta July 1, 1986; and then against tax liability
imposed pursuant to Articles 21 or 24 of said Chapter 11, aifitar
such tax liability is amended to reflect the reduction of
business and cccupatlion tax credit resulting from the application
of the tax credizg,

4.7.3.2 Tax credlit available for a taxable vear
beginning after June 30, 1986, must be applied against any tax
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liability imposed pursuant to Articles 21 or 24, Chaptsr 11 of
the Code.

4.7.4 Excess tax credit. The excsss ¢f the tax credic
available over the applicable tax liability limitaticon for the
vear is an unused credit which may be carried back or carried
forward as hereinafter provided under Subsection 4.8.

4.7.5 Qrder of application. If the tax credit
avallable for a taxable vear 1s not alleowed in full because of
the tax liability limitation, carryforwards are applied against
the tax liability limitation first. To the extent the tax

liability limitaticn exceeds carryforwards, tax credit earned for
the tazxable year and carrvybacks from subseguent taxable vears are

then applied.
EXAMPLE.
A. Because of gualified investments made by
Corporation M in Qualified Companies in 1986, 1987 and 1988, the
Corporation's tax c¢redit availabie for its taxable year ending
December 31, 1%87, is as follows:

Tax credlt carrvicrwards from 1986 investment § 5,000

Tax credit earned from 1987 investment 10,000
Tax credlit carryback f£rom 1988 investment 15,000
Total tax credits available .$30,000.

B. M's "tax liability limitation' as defined in
Subsection 4.7.3.2 for 1987 is §$25,000.

C. The taxz credit carryforward and tax credit
earned are allowed in £full., However, only $10,000 of the tax
credit carrvback is allowed feor 1987. The remaining $5,000 must
be carried to the next year to which it may be carried undex
Subsection 4.8,

4,7.5 2pportionment

4,7.56.1 The tax credits authorized by the Board for
investments by a paritnership, an 8 corporation, or individual
joint investors shall be divided pursuant to election of
partners, shareholders, or individuals as hereinafter provided.
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4.7.6.2 The tax credit sarned shall be apportioned
among partners, S corporation sharehclders, or individual Jjoint
investors in any manner they may select, provided that each such
partner, shareholder or individual consents to an apportionment
plan., The consent of a partner, shareholder or individual to an
apportionment plan with respect to tax credits earned shall be
made by means of a written statement signed by the pariner,
shareholder, or individual, or a person duly authorized to act on
behalf of the consenting partner, sharehclder, or individual,
stating that such partner, sharehclder, or individual consents to
the apportionment plan. The statement shall set forth the name,
address, emplover identification number or sccial security number
and taxable vear for which the credit will be claimed for each
partner, sharehclder or individual and the amount apportiocned to
each partner, shareholder or individual under the plan. The
consent of more than one partner, shareholder or individual may
be incorporated in a single statement. The statement shall be
filed with the application required pursuant to Subsection 2.3
and shall be irrsvocable and nct subject to change after such
filing unless the tax credit authorized by the Becard is less than
the tax credit applied for, in which case the Beocard may reguest
the apportionment plan to be amended. Each partner, shareiholder
and individual consenting to an apportionment plan shall Xkeep as
part of his records a copy of the statement containing all of the
reguired consents,

4.7.6.3 An appeortionment plan adepted and consented to
by all partners, S corporation shareholders or joint individual
investors shall be valid only for the tax credits authorized by
the Board pursuant to the applicatiocn with respect to which the
plan is filed. &2 separate consent to an appcrtionment plan must
be filed with respect to each application filed pursuant to
Subsection 2.3.

4.8 Carry Back and Carrv Forward of Unused Tax Credit

4.8.1 In general. Unused tax orailh way be carried
back and carried forward. Carrybacks and carryforwards of unused
tax credit are taken iInto account in determining the amount of
tax credlt availaple and the ftax credit allowed for the taxable
vears to which they may be carried.

4,.8.2 Unused credit. If carryfcrwards and tax credit
earned exceed the applicable tax liability limitation, the excess
attributable to tax credit esarned is an unused tax credit. The
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taxable vear in which an unused tax credit arises is referred to
as the "upused credit year®™.

4.8.3 Taxable vears to which unused tax credit mayv bs
carried, An unused tax credit I1s a carryback to sach of the 3
taxable vears preceding the unused credit year and a carryforward
o each of the 15 taxable vears following the unused tax credit
vear. An unused tax credit must be carried first to the earliest
of the 18 taxable vears to which such credit may be carried. Aan
unused tax credit then must be carried to each of the other 17
taxable vears (in order of time) to the extent that the unused
tax credit was not absorbed during the prior taxable yvear bkecause
of the applicable tax liability limitation.

4,8.4 Limitations on carrvbacks. Tax credit
carryiforwards and tax credit earned are applied against the tax
liability limitation before tax crediit carrybkacks. Thus, tax
credit carrvbacks to a taxable year mayv nct exceed the amount by
which the applicable tax liability limitation for that year
exceeds the sum of tax credit carryforwards to and tax credit
earned for ithat vear. Tax credit carrybacks from an unused tax
credit vear are applied against the tax liability limitation
before carrvbacks from a later unused tax credit vear. To the
exteni an unused tax credit cannot be carried back to a
particular preceding taxable vear, the unused tax credit must be
carried to the next succeeding taxable year to which it may be
carried. ;

4.8.5 Certain tax credit carrvbacks. In the case of an
overpayment of tax, additions toc tax, penalties or interest
attributable to the application to the taxpaver of a tax credit
carryback {including that attributable to a mathematical or
clerical errcor in application ©f the tax credit carryback), a
claim for refund of such overpayment of tax, additions to tax,
penalties or interest may be f£iled at any time before the
expiration of the period within which a deficiency for the
taxable vear of the unused credit which results in such tax
cradit carryback may be assessed pursuant to Code § 1i-10-15.

4.8.6 Limitations on Carrvicrwards. Tax credit
carryforwards toc a taxable vear may not exceed the applicable tax
liabilitv limitation for that year. Tax credit carryfcrwards
from an unused tax credit vear are apclied before tax credit
carrviorwards from a later unused tax credit year.
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4.8.7 Joimgt Return bv Husband and Wife. This
Subsection prescribes additional rules for computing the +ax
credit carrybacks and carryforwards of a husband and wife making
& joint return for one or more of the taxable years involved in
the computation of the tax credit earned.

4,8.7.1 From Separate to Joint Return. TZ a husband
and wifes, making a jeint return for any taxable year, d4did not
make & jolnt return for any of the taxable vears involved in the
computation cf the tax credit earned, the separate tax credits
apportionad in accordance with Subsection 4.7.6 shall together be
deemed a Jjoint tax credit carry:orward or joint tax credit
carrypback to such taxable year.

4.8.7.2 Continuocus Use of Joint Return. If a husband
and wife making a joint return for a tazable year made a ZJoint
return for each of the taxable years invelved in the computation
of the tax credit earned or the tax credit carryforward or tax
credit carryback to such taxeble years, the Jjeoint tax credit, tax
credit carryforward or tax credit carryback toc such taxablse year
is computed -in the same manner as the tax credit carryforward or
tax credit carryback of an individual as provided in Subsections
4.8.1 through 4.38.6.

4.8.7.32 From Joint to Separate Return. If a husband
and wife making separate returns fcr a taxable year made a joint
return for any, or all, of the taxable vears involved in the
computaticn of the tax credit earned, tax credit carryforward cor
tax credit carryback to such taxable year, the separate tax
credit carryforward or separate tax credit carryoack of each
spouse to the taxable vear is computed in accordance with
Subsections 4.8.1 through 4.8.¢6 but with the following
modification: The tax credit cf each spouse for a taxable vear
for which a jeint return was made shall be deemed Lo be that
portion of the joint tax credit apportioned to the spouse in
accordance with Subsaction 4.7.8.

4.8.7.4 Recurrent Use of Joint Return. If a husband
and wife making a jeoint return for anv taxXable vear made a joint
return for cne or mere, but not all, cf the taxable vears
involved in the computation of a tax credit carrvicorward or tax
credit carryvback toc such taxable years, such tax credit
carryforward or tax credit carryback to the taxable vear is
computed in the manner set forth in Subsection 4.8.7.3. Such tax
credit carryfocrward or tax credit carryback is considered a joint
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tax credit carryforward or Jjoint tax credit carryback to such
taxable year.

4,.8.7.5 Joint Tax Credit Carrvforwards znd Carrvbacks.
The jolint tax credit carryforwards and Jjoint tax credit
carrybacks tec any taxable year for which a jeint return is made
are all the tax credit carryforwards and tax credlt carrybacks of
both spouses to such taxable year,.

4.8.7.6 Divorce and Remarriage. It is the intent of

this rule to allow the carryforward and carrvback of Jjoint tax
credits to Jjeoint returns and of separate tax credits to joint
returns s¢ long as the two individuals remain married in both the
taxable year in which the tax credit is earned and the taxable
year to which the tax credit is o be carried. Divorce and
remarriage in joint return cases present special problems. A
joint tax credit of one couple cannct be carried to ancther
taxable vear and applied to the tax liabilitv of a different

couple A former spouse shall not be permitted o obtain a tax
re;und by carrying back the other's separate tax credit earned
after the divorce to a taxable vear in which a Joint return was
filed. 7In applying the rules for jeint returns of husband and
wife and separate returns of husband and wife and in cases
involving divorce and remarriage, the principles established
under the Internal Revenue Code and Treasury Regulations, and
interpretations therecf, for net cperating loss carrybacks and
carryovers and investment tax credit carrybacks and carryiorwards
may pe used as a guide.

4.8.8 Tax credits not assignable. Yo porition cf the
tax credit earned by any investor shall be subject in any manner
to alienation, sale, transfer or assignment, except that tax
credits authorized by the Board for investments by a partnership,
an £ corporation or individual jeint investors may be apportioned
pursuant to Subsection £.7.6.

4.9 Investment to Date. The tax credit provided for in
Code 8 5E~1-3 is available only te those investors whese
investment in a Qualified West Virginia Capital Company occurs on
or after the firsi day of July 1986.

4.10 Recapture. If the amount invested by the investor
is not used by the Qualified Company for gualified investments as
required by the Act and Section 4 of these Rules, the investor
shall not be subject tc a recapture provision for any credit
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claimed_by him to date. However, the Qualified Company shall b=
gsubject to the penalty imposed under Code § 58E-1-12 and
Subsecition 6.6 of these Ruleaes.

Section 5. Investment Reporting and Record Reeping

5.1 Investments. A Qualified Ccmpany shall invest its
capital base in West Virginia Businesses encaged in any activity
except those in Subsection 5.5 and in accordance with the
schedule set forth in Subsection 5.3. The investment of a
Qualified Company's capital base in cash eguivalents or with
financial institutions shall not be deemed an investment for
purpcsaes of this Secticn., After an investment 1s made, the
Qualified Company musit obtain and submit to the Board with the
next semi-annual report of said Companv, reguired to be filed
pursuant to Subsection 4.1; affidavits prepared by any ofificer or
partner of the West Virginia business invested in, which
affidavits set forth the following:

5.1.1 That it is a business located in or principally
based in West Virginia: ) )

percent (50%) of its assets,

5.1L.2 That more than fifty
ed in West Virginia;

if

cperations and smployees are leccat

5.1.3 A brief description of the activities the
business is engaged in., _

5.2 Affidavit from Qualified Company. The Qualified
Company shall submit to the Board, contemporanecus with the
filings reguired under Subsection 5.1 herein, affidavits prepared
by an cfficer, partner or trustee of the Qualified Company which
demonstrate:

5.2.1 That the business invested in is a West Virginia
Business; and :

5.2.2 If a gualified investment, that the West Virginia
Business invested in 1s engaged in activities that meet the
reguirements of a gqualified investment.

5.3 Schedule of Qualified Investments. A Qualified
West Virginia Capital Company must invest its capital base in
gualified investments accoerding tec the following schedule:
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5.3.1 At least twenty percent (20%) of its capital base
within one vear of the date on which the Qualified Company was
designated as a Qualified West Virginia Capital Company by the
Board;

5.3.2 At least forty percent (40%) of its capital base
within two vears of the. date on which the Qualified Company was
designated as a Qualified West Virginia Capital Company by the
Board;

5.3.3 At least sixtv percent (60%) cf its capital base
within three vears of the date on which the Qualified Company was
designated as a Qualified West Virginia Capital Company by the.
Board.

5.3.4 For purposes of this Subsecticn, the annual
periods are separate for each capltal base designated as
gqualified by the Board.

5.4 Limitation of Qualified Investment. NO more than
thirty percent (30%) oF the total eguity raised by a Qualified
Company may be invested in any one West Virginia business. For
purpcses of this Subsection, eguity shall mean the total of all
the capital bases designated as gualified by the Board.

5.5 Investmeni Restrictions. A Qualified Company shall
not-invest any of its capital base in any of the following
businesses:

5.5.1 Banks, Savings & Loan Associations, Credit
Companies, and other Financing Institutions;

5.5.2 Cther Capital Companies:
5.5.3 Charitable and relligious instituticns; and

5.5.4 Any other business which the Beoard determines to
be against the public interest, the purpcses of the Act or in
viclation of any law.

5.6 Relationships. A Qualified Company shall not
invest its capital base 1n a business that is related to that
Qualified Company unless the Beard approves the making of the
investment in writing. All relationships will be determined in
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accordance with the rules set forth in Section 287 of the
Internal Revenue Code of 1954, as amended.

5.7 BEquitv Capitalization Qver Four Million Dollars.
If a Qualified Company ralses capital in excess of Four Million
Dollars in a2 fiscal year, the capital in excess of Four Million
Deollars does not constitute 2 part of the capital base of said
company and 1s not subject to the restricticns and reguirements
of Section 5.

5.8, Sale or Ligquidaticn of Qualified Investments

5.8.1 If z Qualified Company sells cor liguidates any
gualified investment within five years of making the gualified
investment, the company's initial cost basis in the investment
shall be reinvested in a gualified investment within twenty-Zfour
months from the date of the sale or ligulidation, unless a waiver
is obtained from the Beoard prior to the end of said twenty-four
month period. The Board may walve the reinvestment reguirement
in those clrcumstances in which the Board deems the waiver of the
reinvestment reguirement advisable, necessary or appropriate to
promote the purpceses of the Act. The Qualified Company may .
disburse, reinvest, or otherwiss use any proceeds in excess of
the company's initial cost basis without any restrictions con such
use by the Board.

5.8.2 A Qualified Company may sell or liguidate a
gqualified investment five yvears after making such investment,
without any restriction on the use of such funds.

Section 6. Zudits, Reports, Examinaticon, Failure Lo Comply,
Penalities, Decertification

6.1 Annual Audit and Report. An audit shall be
conducted annually for each Qualified Company by a certified
public accountant, beginning at the end of the fiscal yeaxr of the
Company, and continuing for a periocd of five vears from the date
of the Companyv's designation as a Qualified Company. 1In
addition, an audit shall be conducted for ezch caplital base of
the Qualified Company designated as gualifisd. Such audits shall
be conductad for five years from the date of each designation and
may ba ccnsolidated and submitted with all other audits reguired
under this Subksecticon, so long as the reguirements under the Act
and these Rules with respect to each capital base are saparate
and distinct, , :
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6.2 General Regquirements for audits. The following
reguirements shall apply to Audits of the Qualified Company:

£.2.1 The certified public accountant must be
independent of the Qualified Company being examined to ensure
that the audit report will be impartial, in fact and in
appearance.

$.2.2 In performing the audit, the accountant must
prepare working papers in accordance with the generzlly accepted
accounting standards of field work., Working papers for an audit
must be retained by the accountant for a minimum period of three
(3) years from the date of the audit report, or longer 1f so
notified in writing by the Board befors fthe end of the three (3)
year period. The working papers shall be made avallable upon .
written reguest of the Board or the Director. The audit shall be
conducted 1n accerdance with generally accepted auditing and
accounting principles and such other guidelines as the Board mav
prascribe.

6.2.3 The audit report must address the methceds of
operation and ccnduct of the business of the Qualified Company
and report on the Qualified Company's compliance with the
reguirements of the Act and these Rules and in particular whether
the company has made preper and timely investments. Any
instances of noncompliance must be specifically cited, and if the
accountant finds that the Ccompany has been in compliance, the
accountant must make a positive statement to that effect.

6.2.4 Five certified copies of the audit report shall
ve submitted to the Becard no later than ninety days from the end
of each fiscal year, together with five copies of a descriptive
narrative of the Qualified Company's activities, its financial
statement, 1ts methods of operation and the general conduct of
the Ccmpany.

6.2.5 Bach copy ¢f the audlli renork and narrative
statement nmust be bound in a durable cover. The name of the
Qualified Company and the time period covered by the report must
be visibly printed on the front cover of the repor:t.

6.2.6 Such other reguirements as the Board may reguire.
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6.3 Confidentiality. BAll raceords, documents and all
other infermation and matesrials submitted to the Board by a
Qualified Ccompany shall be privileged and exempt from disclosure.

6.4 Annual Board Review. The Beard shall conduct an
annual review of the Accountant’s Report and 2Audit and any other
information filed by a Qualified Company to determine if the
company 1s abiding by the reguirements of the Act and these
Rules, to advise the company as to the gualification status of
the investments, and to ensure that no investment has been made
in violatien of West Virginia Cocde § 3E-1-12, The results of
said annual review shall be used to notify the Tax Commissioner
of any Qualified Companies that are not in compliance with the
Act or these Rules.

6.5 Investigation by Board. The Board may examine,
under cath, any of the cfficers, directors, partners, trustess,
agents, employvees or investors of a Qualified Company regarding
the methods of operation and business of the company, and any
other matters which the Board may deem necessary Lo ensure
compliance with the 2ct and these Rules.

5.6 Non-Compliance Penalty. Any Qualified Company that
fails tc make gualified investments pursuant to these Rules and
the Act shall pay Lo the Tax Commissioner a penalty egual te all
of the tax credits authcrized on the capital base which the
Qualified Company failed to properly invest with interest at the
rate of 1-1/2% per month, compcunded monthly, from the date the
said tax credits were certified as allocated te the Qualified
West Virginia Capital Company. The Tax Commissioner shall give
notice to the Qualified Company of any penalties assessed
hereunder. The Tax Ccmmissicner may abate the penalties upon
written regquest if the Qualified Company establishes reasonable
cause for the failure to make qualiified investments. The Tax
Commissiconer shall deposit any amounts received as penalties
hereunder in the State general fund. To carry out the provisions
cf this Subsection, the Tax Commissioner shall have all powars
and authority granted to him under the West Virginia Tax
Procedures and Administration Act and the regulations gromulgated
thereunder and the penalty mav be assessed and collected in the
Same manner as other penalties are assessed and collected under
that Act. ’ ‘

6.7 Decertificaticon., Failure of a Qualified Company to
comply with the provisions of the Act or these Rules shall be
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grounds for decertification of the Company by the Board pursuant
tc the Act.

£.8 Notice. If at anytime the Board determines that a
Qualified Company i1s not in compliance with the reguirements of
the Act or these Rules, the Board shall give such Qualified
Company written notice of such non-compliance and that the
oualified Company shall be decertified in ninety (90) days Irom
the date of mailing of such nctice unless the company
satisfactorily corrects such actions of non-compliance or files a
petiticn with the Board for reconsideratlion and demands an
administrative hearing. Such hearing shall be conducted as
provided in article 5, Chapter 292 of the Code.

6.9 Notice cf Decertification. If a Qualified Company
is not in compiiance with the Act or these Rules following said
ninety (90) day period provided by Section 6.8, the Board shall
send a notice of decertification to said Ceompany and to the State
Tax Commissicner. Decertification cf a Qualified Company may
cause the forfeiture of any right or interest to further tax
credits under the Act or these Rules for the decertified company
or for any Applicant, or for any Qualified Company seeking an
increase in its capital base, in which any officer, general
partner, managing paritner, trustee, or investor served as an
officer, general partner, managing partner, or trustee of any
decertified Qualiiied company.
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