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TITLE 78
WEST VIRGINIA ADMINISTRATIVE RULES
DEPARTMENT OF HEALTH AND HUMAN RESOURCES
SERIES 17
ESTATE RECOVERY

§78-17-1. General.

1.1. Scope - This legislaiive rule establishes State standards and procedures for
recovery of certain medical assistance payments from the estates of certain recipients
and from property sold by permanently institutionalized recipients of such assistance.
This recovery is limited in scope to medical assistance payments for nursing facility
services, home and community-based services and related hospital and prescription
drug services and will not exceed the amount actually paid for such services.

1.2. Authority -- W.Va. Code § 9-5-11c.
1.3. Filing Date - June 16, 1995.
1.4, Effective Date - Jore=tlmmdS80:

1.5. Supersession or Repeal of Former Regulations - None
§78-17-2. Application and Enforcement.

2.1. Application - This rule applies to payments made by the Depariment of
Health and Human Resources pursuani to the State’s Medicaid program for nursing
facility services, home and community-based services and related hospital and pre-
scription drug services provided to individuals fifty-five (565) years of age or older or io
individuals who, after notice and an opportunity for hearing, have been deemead to be
permanently institutionalized.

2.2. Enforcement - This rule is enforced by the Secretary of the Department of
Health and Human Resources.

§78-17-3. Definitions.

3.1. Bureau - The Depariment of Health and Human Resources, Bureau for
Medical Services.

3.2. Estate - The real and personal property belonging to a person or a dece-
dent at the time of his/her death, including any intangible interests therein. The term
"estate” includes all property identified in W.Va. Code § 11-11-2(b)(4).

3.3. Home and Community-based Services - Those services paid for by Med-
icaid pursuant to Section 1915C Waivers No. 0133 and 0134, as approved by the
Health Care Financing Administration.
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3.4. Legal Representative -

3.4.1. A conservator, temporary conservator or limited conservator appointed
pursuant to the West Virginia Guardianship and Conservatorship Act, W.Va. Code,
§44-1-1-et seq., within the limits set by the order;

3.4.2. A guardian, tempcrary guardian or limited guardian appointed pursuant
to the West Virginia Guardianship and Conservatorship Act, W.Va. Code, §44-1-1-et
seq., within the limits set by the order;

3.4.3. An individual appointed as committee or guardian prior to June 9,
1994, within the limits set by the appointing order and W.Va. Code 44A-1-2(d),

3.4.4. A person having a medical power of attorney pursuant to the West
Virginia Medical Power of Attorney Act, W.Va. Code §§16-30A-1 et seq., within the
limits set by the law and the appointment;

3.4.5. A representative payee under the U.S. Social Security Act, Title 42 US
Code §301 et seq., within the limits of the payee’s legal authority;

3.4.6. A surrogate decision-maker appointed pursuant o the West Virginia
Health Care Surrogate Act, W.Va. Code §§16-30B-1 et seq., or the West Virginia Do
Not Resuscitate Act, §§16-30C-1 et seq., within the [imits set by the appointment;

3.4.7. An individual having a durable power of attorney pursuant to W.Va.
Code §39-4-1, or a power of attorney under common law, within the limits of the ap-

pointment; or

3.4.8. An individual [awfully appointed in a similar or like relationship of re-
sponsibility for a resident under the laws of this State, or another State or legal juris-
diction, within the limits of the applicable statute and appointing authority.

3.5. Nursing Facility Services - Those services provided in nursing facilities or
in a distinct part of a larger facility which is set aside for the provision of nursing ser-
vices. '

3.6. Permanently Institutionalized - An individual who:

3.6.1. Is an inpatient in a nursing facility, intermediate care facility for the
mentally retarded, or other medical institution;

3.6.2. Is required, as a condition of receiving services in such institution
under the State Medicaid Plan, to spend for costs of medical care all but a minimal
amount of his/her income required for personal needs; and
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3.6.3. After notice and opportunity for a hearing, has heen deemed disabled
to such an extent that he/she cannot reasonably be expected to be discharged from
the medical institution and returned to a non-institutional home environment prior to
death.

3.7. Recipient - An individual who receives nursing facility services or home and
community-based services paid for by Medicaid or the estate of such an individual.

3.8. Related Hospital and Prescription Drug Services - Those hospital and
prescription drug services which are rendered in conjunction with nursing facility
and/for home and community-based services whether or not they are billed by the
nursing facility or home and community-based service provider.

3.9. Secretary - The Secretary of the State Department of Health and Human
Resources or his/her lawful designee.

3.10. Undue Hardship - Recovery would jeopardize the survival of the family
unit or severely disrupt the family’s income because of circumstances beyond the
control of the recipient. An undue hardship shall not be found if the individual or
recipient created the hardship by resorting to estate planning methods under which
the individual divested assets in order to avoid estate recovery.

§78-17-4. Determination of Permanent Institutionalization.

4.1. No later than thirty (30) days after the admission of an individual to a nurs-
ing facility or other institution which provides twenty-four (24) hour a day nursing and
custodial care, the facility shall notify the local Department of Health and Human
Resources office of the individual’'s admission, legal representative, if any, physician,
and discharge prognosis.

4.1.1. The discharge prognosis shall be determined by the admitting physi-
cian. '

4.1.2. The discharge prognosis shall state, to a reasonable degree of medi-
cal probability, given the state of medical science at the time of admission, whether
the individual can reasonably be expected to be discharged from the medical institu-
tion and returned to a non-institutional home environment prior to death.

4.2. If, in the opinion of the admitting physician, it is not reasonable to expect the
individual to be discharged from the medical institution and returned to a non-institu-
tional or home environment prior to death, the local Department of Health and Human
Resources office shall forward the information supplied by the facility or institution to
the Bureau. _

4.3. The Bureau shall determine whether, based upon the medical information
supplied, the individual will be deemed permanently institutionalized.
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4.3.1. If the individual is deemed permanenily institutionalized, the individual
and his/her legal representative and the local Department of Health and Human Re-
sources office will be advised by certified mail, return receipt requested, of this deter-
mination and the right to a hearing before a hearing examiner should this determina-
tion be disputed by a recipient or the legal representative of a recipient.

4.3.2. The Bureau shall make its determination within ninety (90) days after
receipt of information from the local office.

4.3.3. If the individual is not a recipient at the time this determination is
made, the right to request a hearing before a hearing examiner is extended until
forty-five (45) days after the individual becomes a recipient.

4.3.4. If the individual is not deemed permanently institutionalized, no further
action shall be required.

4.4, The recipient and his/her legal guardian shall have forty-five (45) days from
the date of receipt of the Bureau determination in which to request a hearing.

4.5. A final determination as to whether the individual is permanently institution-
alized shall not be made until after the time for requesting a hearing expires or the
appeal process is complete, whichever occurs last.

§78-17-5. ldentification of Estates Subject to Recovery - The Department of
Health and Human Resources will utilize its computer data system to determine those

individuals whose estates are subject to a lien. Agencies within the Department shall
notify the Bureau of recipient deaths on a monthly basis.

§78-17-6. Estates Subject to Delayed Recovery.
6.1. No recovery shall be made against a recipient so long as:

6.1.1. The spouse of the recipient is living on real property in which the re-
cipient has a property interest;

6.1.2. The real property in which the recipient has a property interest is the
lawful residence of the recipient's minor child;

6.1.3. The real property in which the recipient has a property interest is the
lawful residence of the recipieni's blind or permanently and totally disabled adult
child; or

8.1.4. The recipient’s sibling:

6.1.4.a. Has an equity interest in the home;
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6.1.4.b. Was residing on the real property for a period of at least one (1)
year immediately before the date of the recipient's admission to a nursing facility or
receipt of home and community-based services; and

B.1.4.c. Continued to live on the real property after the recipient’s death
or determination that the recipient is permanently institutionalized.

6.2. Recovery from these recipient's estates may occur when the conditiocn upon
which the delay was based no longer exisis.

6.3. If property subject to delayed recovery is sold, only that portion of the pro-
ceeds which represents the recipient's mterest in the property is subject to a recovery
lien.

§78-17-7. Estates Not Subject to Recovery.

7.1. The following situations are considered undue hardship situations and no
lien shall be placed or recovery made from the estates of reolplents when evidence is
presented to the Bureau that:

7.1.1. An adult child resided continuously in the home for a two-year period
of time immediately prior to the date the parent became a recipient and continued to
reside in the home until the parent's death, if that child can establish that he/she
provided care to the recipient which permitted the parent to remain at home without
Medicaid assistance for at least that two-year period;

7.1.2. An adult child maintains continuous employment in the family business
for a period of time beginning at least three (3) years before the parent became a
recipient until the time of the parent’s death if the property which would otherwise be
subject to an estate recovery lien is an integral part of the business and is required
for the continued viability of the business; or

7.1.3. The secretary determines that it is not cost-effective for the State to
pursue recovery from the estate.

7.2. The following situations shall be considered undue hardships which, upon
presentation of proof, qualify for limited exclusion from estate recovery:

7.2.1. An adult child, regardless of whether he/she was living in the family
home, is able to present proof of monetary support to his/her parent for medical care
and other necessities prior to the date the parent became a recipient. Such support
shall reduce the medical assistance lien on a dollar-for-dollar basis;

7.2.2. An adult grandchild whose parents are both deceased prior to the date
the grandparent became a recipient is able to present proof of monetary support to
his/her grandparent for medical care and other necessities prior to the date the

o
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grandparent became a recipient. Such support shall reduce the medical assistance
lien on a dollar-for-dollar basis,; or

7.2.3. A sibling is able to present proof of monetary support to his/her sibling
for medical care and other necessities prior to the date the sibling became a recipi-
ent. Such support shall reduce the medical assistance lien on a dollar-for-doltar ba-
sis. : :

7.3. An application for an undue hardship waiver to exempt wedding rings from
the recipient’s estate shail be granted without presentation of evidence.

§78-17-8. Application for an Undue Hardship Waiver - Recipients and beneficia-
ries of an estate may apply for an undue hardship waiver by presenting evidence to
the Bureau that recovery from the recipient’'s estate will jeopardize the survival of the
family unit or severely disrupt the family's income unless the circumstances which will
cause such disruption were created by the recipient's use of estate planning methods
designed to avoid estate recovery.

8.1. An application for an undue hardship waiver shall be submitted to the Bu-
reau within forty-five (45) days of the placement of the lien.

8.1.1. The Bureau shall have ninety (90) days from the date of receipt in
which to issue a denial of a request for a hardship waiver or 1o advise the applicant
that additional time will be needed io consider the request.

8.1.2.. An application for an undue hardship waiver must set out in specificity
the reason for the request, the name, telephone number and address of the person
making the request, financial and other evidence which supports the reason for the
request and an authorization allowing the Bureau to validate the evidence presented
in support of the request.

8.2. The presence of a will bequeathing specific property to beneficiaries can not
be used as evidence of an undue hardship.

8.3. Documentation of an inter vivos gift can not be used as evidence of an un-
due hardship unless the gift would not have been considered an uncompensated
transfer and resulted in imposition of a penalty period.

§78-17-9. Release of Liens - The secretary has the authority to release any lien
placed upon the property of an individual deemed permanently institutionalized should
that person be discharged and return to a non-institutional, home environment.
§78-17-10. Administrative Due Process.

Those persons adversely affected by the enfercement of this rule desiring a con-
tested case hearing to determine any rights, duties, interests or privileges shall do so

6
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in a manner prescribed in 42 C.F.R. 431.220 through 431.248, Fair Hearing for Appli-

cants and Recipients.
§78-17-11. Severability.

The provisions of this rule are severable.
valid, the remaining provisions remain in effect.

If any provision of this rule is held in-
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TO: _im Morton

AGENCY: _Health & Human Regources

FROM: JUDY COCPER, DIRECTOR, ADMINISTRATIVE LAW DIVISION

DATE: May 22, 19396

THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED INTO OQOUR
COMPUTER SYSTEM. FLEASE REVIEW, FPRCOF AND RETURN IT WITH ANY

CORRECTIONS. IF THERE ARE NC CORRECTIONS, PLEASE SIGN THIS MEMO
AND RETURN 1T TO THIS COFFICE. YOU WILL BE SENT A FINAL VERSICN OF

THE RULE FOR YOUR RECORDS.

PLEASE RETURN EITHER THE CCORRECTED RULE OR THIS FORM WITHIN TEN
(10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF

YOU HAVE ANY QUESTIONS.

SERIES: _17 TITLE: _78 Health man_Re rces
* THE ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.
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TITLE OF PERSON SIGNING: ., < — [
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FORWARD TO THE CORRECT PERSON.




