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CIRCUMSTANCES REQUIRING PROPOSED
LEGISLATURE RULE
TITLE 78
LEGISLATIVE RULES
DEPARTMENT OF HEALTH AND HUMAN RESQURCES
SERIES 16

Senate Bill 358, W. Va. Code §48A-2-8, was passed in the 1993
Legislative Session and required the Child Advocate Office to amend
and update the child suppoeort guidelines.




FISCAL NOTE FOR PROPOSED RULES

Rule Title: Guidelines for Child Support Awards
e
Type of Rule: £ __ Legislative Intexpretive Procedural
Agancy Department of Health and Address Building 3, Capitecl Complex
Human Resgsources Charieston, W. Va. 25303
ANNUAL FISCAL YEAR
1. Effect cf Proposad Rule Increase Daecreasae Curreaent Next Thereafter
Estimated Total Cost s $ $  -0- § 0 $ —0-
Parsonal Service
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Current Expsnse
-0- -0- -0-
Repairs and Alterations
-0- -0- —0=
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2. Eyplanation of above estimates.

There is no Fisczl Impact on the state for the proposed legislative
rule.

3. Objectives of thede rules:

To ammend the West Virginia Child Support Guidelines to conform
with Senate Bill 3358.




4. Explapation of Overall Ecoacaic Impact of Proposed Rule.

A. EBconoamic Impact on State Governpent.

NONE

-

8. EXconomic Impact on Political Subdivisions; Specific Industries; Specific Groups
of Citirens. R

Obligor wil continue to pay child support tied to their ability
to pay. Children will continue to receive child support with
consideration for their needs.

C. Bconcaic Impact on Citixens/Public at Large.

SAME AS B

Date 7"57’ K 3

gignature of Agency Head or Authorired Represemtative

Ruth Ann Panepinto, Ph.D.,
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SUMMARY OF PROCEDURAL RULE
TITLE 78
PROCEDURAL RULES
DEPARTMENT OF HEALTH AND HUMAN RESOURCES
SERIES 17
AMOUNTS TO BE USED IN THE GUIDELINES FOR CHILD SUPPORT AWARDS

This procedural rule establishes numerical criteria to be used in
conjunction with 78 WVCSR 16, Guidelines for Child Support Awards,
to determine the amount of child support to be awarded in child
support establishment and modification cases.




CFILED

TITLE 78 | fos 16 3 1uFH'93

LEGISLATIVE RULES
DEPARTMENT OF HEALTH AND HUMAN RESgg%%FS
CHILD ADVOCATE OFFICE OF WEST VIRGIK
SERTES 16 SECRETARY OF STATE
GUIDELINES FOR CHILD SUPPORT AWARDS

-

§78-16-1. General.

1.1. Scope. This legislative rule establishes guidelines
for child support award amounts so as to ensure uniformity by
those persons who make child support recommendations and enter
child support orders, to increase predictability for  parents,
children, and other persons who are directly affected by child
support crders, to protect the best interests of the child and
maintain the priority of protecting the econcmic welfare of the
child.

1.2. Authority and related code citation. =- W. Va. Code
§48A-2-8, 42 U.5.C. §667, 45 C.F.R. §302.56
1.3. Filing date. --

i.4. Effective date. --

1.5. Repeal of former rule. This legislative rule repeals
and replaces the following West Virginia Legislative Rule:
Department of Health and Human Resocources, Series 16, " Guidelines

for Child Support Awards," filed April 12, 1988.
§78~-16-2. Formula for establishing child support cobligations.

2.1. Calculation of gross income. The amount of gross income
for a parent includes but is not limited to the following:

2.1.1. Wages, Salary, Commissions, and any other income
due or to be due in the future to a parent from his employer or his
successor employers.

2.1.1.a. Any payment due or to be due in the future
to a parent from a profit-sharing plan, a pension, plan, an
insurance contract, an annuity, social security, unemployment
compensation, supplemental employment benefits, worker's
compensation benefits, state lottery winnings and prizes, and
.overtime pav.

2.1.1.a.A. Overtime.

2.1.1.a.a.(a) In employment situations
where overtime is not normally available, a parent who is offered
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overtime employment on an irregular basis shall not be required to
accept the offered overtime employment; however, if he/she accepts
overtime employment, all income resulting from overtime employment
shall be considered on a monthly pro-rated basis in the calculation
of the child support obligation.

2.1l.1.a.a.(b). A parent who has
traditionally accepted overtime employment either on a mandatory
recurring overtime basis or an _ irregular basis shall not
voluntarily limit his or her income by refusing to accept overtime

employment for the purpose of reducing his or her child support
obligation.

2.1.1.a.B. If a court or master determines
that a refusal to accept overtime employment results in a self-
induced decline in income, the court or master shall attribute the
earnings avallable from overtime work to such parent.

2.1.1.a.C. Such earnings shall be considered
on a monthly pro-rated basis in the calculation of child support.

2.1.1.a.C.{(a). To determine the monthly
pro-rated amount of overtime to be included in the calculation of
gross income, take the yearly total of overtime income and divide
by twelve (12}).

. 2.1.1.b. All non-cash or fringe benefits or
reimburseable expenses t¢ the extent that they provide a parent
with benefits or property that he or she would otherwise have to
provide for himself or herself including but not limited to:
business expense accounts, business credit accounts, social or
recreational «c¢lub membership or tangible property such as-
automobiles, housing, utilities or meals.

2.1.1.c. Any amount of money which is owing to the
parent as a debt f{rom an individual, partnership, association,
public or private corporation, the United States or any federal
agency, this state or any political subdivision of this state, any
other state or political subdivision of another state, or any other
legal entity which is indebted to the parent.

2.1.2. Interest
2.1.3. Dividends
2.1.4. The Portion of sub-chapter S corporation
.distributions attributable to the parent - Property distributed
(including cash) other than dividend distributions reported to the
recipient on Form 1099-DIV.

2.1.5. Partnership income/distributions




2.1.6. Excess retained earnings in a closely held
corporation.

2.1.6.a. Excess accumulation of prior period
earnings retained within the corporation over and above;

2.1.6.a.A. The normal working capital reserve
requirements of the subject company;

2.1.6.a.B. Financing reguirements for future
expansion or diversification plans, and;

2.1.6.a.C. Future capital asset Dbudget
reguirements. ,

2.1.7. 401-K pension deductions - Pre-tax contributions
withheld or deducted in determining an individual's gross taxable
income. - ) ' ’

2.1.8. oOther pension/savings payments - Keogh, etc. -
Other pre-tax and after-tax contributions. to pension or savings
plans.

2.1.9, Capital gain cash flow from the sale of assets.
2.1.10. Rental income cash flow.

2.1.11. At no “time shall the fact that a parent has
remarried, or the fact that the spouse of a remarried parent is, or
is net, gainfully employed, or that said spouse has income from
whatever source, be considered in determining whether or not to
increase or decrease child support payments by or to the remarried
parent. -

2.1.12. All information relating to income shall be
presented to the court or master based on monthly amounts.

~2.1.12.a. To determine the correct monthly income

amount for a parent who is paid wages weekly, multiply the weekly
pay by fifty-two (52) and divide by twelve (12).

2.1.12.b. To determine the correct monthly income
amount for a parent who is paid on a bi-weekly basis, multiply the
amount of bi-weekly pay by twenty-six and divide by twelve (12}.

2.1.12.¢. To determine the correct monthly income
.for a parent who is paid on a semi-monthly basis, multiply the
amount of semi-monthly pay by twenty-£four (24) and divide by twelve
(12).

2.1.12.4d. When income is paid annually, semi-
annually, quarterly or on an irregular basis, it shall be pro-rated
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by dividing the yearly teoctal by twelve {(12) toc arrive at a correct
monthly amount.

2.1.13. If the court or master deems it appropriate,
such information may be presented in such other form as the court
or master directs. .

2.2. Calculaticn of net income.

2.2.1. The amount of net income for a parent is computed
by subtracting from the gross income of such parent the following:

2.2.1.a. Income tax.
2.2.1.a.a. "Income Tax'". Defined.

2.2.1.a.a.(a). The term "income tax" or
"income taxes'" shall mean perscnal income tax paid by a parent on
his or her taxable income under the laws of the United States, the
State of West Virginia, any sister state, any territory, any
political subdivision o©0f such governmental becdies, and any other
taxing jurisdiction, foreign or domestic.

2.2.1.b. Taxes withheld from income.

2.2.1.b.A. "Taxes withheld Zfrom income”.
Defined. i
" 2.2.1.b.A.(2a). The term "taxes withheld
from income” shall mean the amount of income tax deducted and
withheld by a employer from income of a parent, computed in such a
manner as to result, so far as is practicable, in withholding an
amount substantially equivalent to the income tax estimated to be
due.

2.2.1.b.Aa. (D). The amcunt of taxes
withheld from income, to be wvalid as a factor in determining the
amount of child suppert owed by a parent, shall be based upcn the
maximum number of withholding exemptions allowable under the
applicable tax law.

2.2.3. Deducticns from income required by law.

2.2.3.a. "Deductions from income reguired by law".
Defined. N

. 2.2.3.a.A. The term "deductions from income
required by law" means the amount deducted and withheld by an
employer from income of a parent as required by law, including,
but not limited to, social security taxes, assessments on wages
made under the provisions of any employment security law, and child




support payments, if paid, made pursuant to a court order or a
written separation agreement.

2.2.3.a.B. "Deductions from income required by
law" shall not include wage attachments and suggestions which are
required by law to be deducted and withheld by the employer, but
which are for the enforcement of debts which would not otherwise be
considered under the provisions of this legislative rule in
determining a parent’s net income.

2.2.4. Deductions from income required by an employer as
a condition of employment.

2.2.4.a. "Deductions from income required by an
employer as a condition of employment”. Defined.

2.2.4.a.A. The term "deductions from income
required by an employer as a condition of employment" shall mean
nonreimbursable amounts deducted and withheld by an employer from
income of a parent as payment for uniforms, tools, equipment and
other supplies necessary for the performance of services or labor
on behalf of the employer.

2.2.4.a.B. Deductions from income required by
an employer as a condition of employment” shall not include
deductions for food, clothing, shelter, and other necessities of
life unless, and only to the extent, that such necessities are
provided for use or consumption by the child(ren) for whom support
is being calculated. .

2.2.4.b. Deductions from income regquired by an
employer for mandatory pension plans are not to be included in this
section but are to be attributed to the party as income to be due
in the future.

»

2.2.5. Deductions from income required by a union as a

condition of employment. =

2.2.5.a. "Deductions from income required by a
inion as a condition of employment". Defined.

2.2.5.a.A. The term "deductions from income
required by a union as a condition of employment"™ shall mean the
reasonable amount deducted and withheld by an employer from income
of a parent as dues, fees or other assessments, for the benefit of
a labor union or other employee organization, required to be
withheld under the terms of a labor-management agreement.

2.2.6. Legitimate business expenses.

2.2.6.a. TLegitimate business expenses for self
employed income. Defined.




2.2.6.a.A. Adjustments in calculating gross
income shall be made by including non cash deductions claimed as
part of the party's total income; non-cash deductions include but
are not limited to: depreciation, depletion, amortization, use of
personal vehicles, use of home, home utilities, pension and or
profit sharing contributions for the parent, Internal Revenue Code
Section 79 deductions and deductions for self-employment tax (where
self employment tax is deducted from income).

2.2.7. The court or master shall disregard any debt,
deduction from income or expense which is incurred with the obvious
intent of decreasing child support payments.

2.3. Determination of the standard deduction of a parent.

2.3.1. The court or master shall establish the standard
deduction of each parent in accordance with the provisions
established by procedural rule.

2.4. Calculation of the net income available for primary
child support.

2.4.1. The court or master shall determine for each
parent the amount of "net income available for primary child
support" by subtracting the standard deduction of the parent from
the net income of such parent.

2.5, Calculation_of the total'primary child support need. ..

2.5.1. The court or master shall establish the primary
support need of each child for whom child support is sought in
accerdance with the provisions established by procedural rule and
then total these amounts.

2.5.1.a. Payments or deductions for the benefit of
child(ren).

2.5.1.a.A. The court or master shall add to
the primary support needs of all the children in question the cost
of extraordinary medical expenses and the cost of child care needed
to allow a custodial parent to work.

2.5.1l.a.a.({a). Other expenses incurred
because of the special needs of a child may be allowed if found by
the court or master to be necessary. (See Section 5.1. Payments
for the benefit of children).

2.5.1.a.A.(b). The amount resulting from

these calculations shall be the "total primary c¢hild support
need." :




2.5.1.b. All payments or deductions for the benefit
of children included in the formula in the form of hospital and
medical insurance, dental and optical insurance, if paid, shall be
subtracted from the primary support need of the child.

2.5.1.b.A. To arrive at the amount to be
subtracted from the primary support need of the child, pre rate the
total payment or deduction by dividing the total amount of the
payment or deduction by the total number of persons eligible for
benefits under the provisions of the insurance policy and then
multiply the resulting pro-rated portion by the number cf children
for whom support is being sought.

2.5.2. Provided, that in no event shall the credits
given under this subdivision reduce the parent's total monthly
child support obligation to an amount less than the minimum monthly
support obligaticn established by procedurazl rule.

2.5.3. Unearned inccme to the child.

2.5.3.a. The court or master may not deduct
payments made to the c¢hild, due to the condition of a parent (i.e.
social security, disability, supplemental security income (SSI) or
retirement payments), as a part of the Primary Support Calculation.

2.5.3.b. The court or master may deduct
distributions made from a trust fund which are applied tc and
utilized for current expenses for the child, as a part of the
Primary Support Calculation.

2.5.3.c. Interest accumulated from a trust
established for the benefit of the child from which distributions
for current expenses are not made may not be deducted as a part of
the Primary Support Calculation.

2.5.3.d. Payments that are made to the child due to
a condition c¢f the child (i.e. social security disability payments
or supplemental security income (SSI)) shall not be deducted from
the Primary Support Obligation or subtracted from the available
income from the Standard of Living Adjustment.

2.5.4. The amount resulting from these calculations
shall be the "total primary child support need".

2.6. Calculation of the primary support obligation of each
parent.

2.6.1. The court or master shall divide each parent's
net income available for child support by the total net income
available for child support from both parents.




2.6.2. The resulting percentage establishes the burden
which each parent shall carry with respect to the primary child
support needs of the children for whom support is being calculated.

2.6.3. This percentage shall then be multiplied by the
total primary child support need in order to arrive at the “primary
support obligation of each parent."

2.7. Calculation of the awvailable net income for SOL.A
support.

2.7.1. SOLA support. Defined.

2.7.1l.a. The standard of living adjustment (SOLA)
is designed to apportion the discretionary income awvailable to a
parent after he or she has met his or her standard deduction and
primary support obligatio=n.

2.7.2. Calculate net income available for SOLA support.

2.7.2.a. From each individual’s net income
available for primary child support, as calculated in accordance
with subdivision 2.4, determine the amount of discretionary income
available (" net income available for SOLA support") for each
parent, if any, by subtracting each parent’s portion of the
primary support obligation calculated in accordance with
subdivision 2.5. -

2.8. Calculation of the SOLA support obligations.

2.8.1. An allowance shall be given for the children of
the parent’s current or previous marriages, who have been adopted
by or who have been born to the parent, by counting these children
as children who sreceive a share of the standard of living
obligation (SOLA) along with the child(ren) considered in the
formula, except for any child for whom a child support payment has
been deducted from income pursuant to section 2.2.3.a.

2.8.2. TIf discretionary income is available, a parent
shall be required to pay, as a "SOLA support obligation", amounts
calculated as percentages of discretionary income in accordance
with the numerical criteria established by procedural rule.

2.8.3. The total amount required to be paid by a parent
as SOLA support shall not excéed fifty percent of the parent’s
discretionary income unless the court sets forth, in writing,
findings of specific need.

2.9. Calculation of the per-child share of SOLA support.

2.9.1. Upon determining the total amount required to be
paid by a parent as SOLA support, the court or master shall

8




calculate the "per-child share of such SOLA support" by dividing
each parent's SOLA support amount by the number of children
included in the calculation of that parent's SOLA support.

2.9.2. Once each child's share of the SOLA has been
determined, the court or master shall subtract the shares allowed
for the children not included in this formula from the parent's
individual SOLA support obligation to determine the amount of the
parent's individual SOLA support ohligation for the children for
whom support is being determined in this formula.

2.1¢0. Calculation of the total monthly c<¢hild support
obligation.

2.10.1. The court or master shall determine the "total
monthly child support obligation" of each parent by adding together
the parent's primary support obligation and SOLA support obligation
for the children considered in the formula.

2.10.2. In the usual case involving a noncustodial
parent and a custodial parent, the custodial parent shall retain
his or her child support obligation and the non-custodial parent
shall pay his or her total monthly child support obligation as
directed by the court or master.

2.10.3. Split Custody.

2.10.3.a. 1In cases of _split custody, where each
parent has custody of one or more of children of the marriage
living in his/her household, each parent shall retain that age
based share of the support obligation allotted to the chiid or
children in his or her custoedy

2.10.3.Db. After such retention, 1f one parent's
obligation is greater than that owed by the other, the difference
between the amounts owed by the parents shall be paid by the
custodial parent owing the greater amount as directed by the court-
Oor master. ’ )

2.10.3.c. The use of the split custody formula is
limited to those cases where a split custody agreement has been
incorporated into an order of the court and where the time periods
of physical custody of the child are clearly provided for therein.

2.10.4. Joint custody.
2.10.4.a. Joint custody. Defined.
2.10.4.a.a. Where parties share equal

physical joint custody on a 50/50 basis, each will be considered to
have the child{(ren) for six (6) months during the course of year.




2.10.4.a.a.(a). To avoid unnecessary
transfers of funds, in cases where parents share equal joint
custody, the "pay out" of each parent for the vyear should be
determined by multiplying the monthly support obligation times six
months. : : -

2.10.4.a.A.(b). If one parent's yearly
obligation is greater than that owed by the other, the excess
amount shall be divided by twelve (12) and paid monthly over the
course of the year, unless the parties agree otherwise.

2.10.4.b. In cases where parties do not share equal
joint custody on a 50/50 basis, the regular formula calculation
shall be used and the support obligation of each parent shall be
based upon the actual number of months that either parent has
actual physical custody of the c¢hild or children.

2.10.4.b.A. To avoid unnecessary transfers of
funds in cases whére parents do not share equal joint custody, the
"payout"” ©f each parent for the year should be determined by
nultiplying the monthly support obligation times the number of
months the parent has actual physical custody of the child(ren).

2.10.4.b.B. In cases where parents do not
share equal joint custody, if one parent's yearly obligation is
greater than that owed by the other, the excess amount shall be
divided by twelve (12) and paid monthly over the course of the
year, unless the parties agree otherwise.

2.10.4.c. The use of the joint custody formula is
limited to those cases where a joint custody agreement and a
parenting agreement have been incorporated into an order of the
court and where the time periods of actual physical custoedy of the
child(ren) are clearly provided for therein.

2.10.5. Payments to third parties.

2.10.5.a. Payments to third parties in the form of
home loan installments, land contract payments, rent, payments for
utility services, property taxes or other expenses or charges
reasonably necessary for maintenance of a residence for the
parent’'s children, to the extent that such payments have been
specifically denominated as c¢hild support by a court order or a
valid separation agreement and are specifically denominated as a
sum certain, shall, if actually paid, be credited against the
bparent's total monthly child support obligation;

2.10.5.b. Provided, That in no event shall the
credits given under this subdivision reduce the parent's total
monthly child support obligation to an amount less than such
parent's primary support obligation.
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§78-16-3. "Attributed incoeome'.
3.1. Attributed incecme. Defined.

3.1.1. The term "attributed income" shall mean income
not actually earned by a parent, but which shall be attributed to
such parent because he or she is unemployed, is not working full
time, or is working below full earning capacity.

3.1.1.a. Income shall be attributed tc a parent
who is unemployed, underemployed or is otherwise working below full

earning capacity unless one or more of the following conditions
exist:

3.1.1.a.A. BSuch custodial parent is providing
care for the children of the marriage to whom the parties owe a
joint legal responsibility for support, and such children are of
preschool age or are handicapped or otherwise in a situation
requiring particular care by the custodial parent;

3.1.1.a.B. Such parent is pursuing a plan of
economic self-improvement which will result, within a reascnable
time, in an economic benefit to the children to whom the support

obligation is owed, including, but not limited to, self-employment
or educatiocon;

3.1.1.a.C. Such parent 1is, for valid medicail
reasons, earnlng an income in an amount less than that previously
earned;

3.1.1.a.D. Such parent has demonstrated to the
court that diligent efforts have been made to f£find and accept

available suitable work or to return to customary self-employment,
to no avail; or . :

3.1.1.a.Z. The court or master makes a written
finding that other circumstances exist which would make the
attribution of income inequitable:

3.1.1.a.E.(a). Provided, that in such
case, the court or master may decrease the amount of attributed
income to the extent reguired to remove such ineguity; or

3.1.2. If a court or master determines that a limitation
on income is not justified in that it is a result of a2 self-induced
decline in income, a refusal to occupy time profitably, or an
-unwillingness to accept employment and earn an adeguate sum, the
court or master shall consider evidence establishing the parent's

earnlng capacity in the local job market, and shall attribute
income to such parent.
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3.1.3. If a court or master determines that there is
insufficient evidence establishing the parent's earning capacity in
the local job market based upon prior employment history, the court
or master shall attribute income to such parent in accordance with
the amount to be attributed as minimum wage full time employment
established by procedural rule.

3.1.4, In any case attributed income shall be the
greater of the calculations made in. 3.1.2. or 3.1.3.

§78-16-4. "Earnings".
4.1, Earnings. Defined.

4.1.1. The term "earnings" shall mean compensation paid
or payable for personal services, whether dencminated as wages,
salary, commission, bonus, or otherwise, and includes periodic
payments pursuant to a pension or retirement program.

4,1.2. Earnings shall be considered a part of the gross
to net income calculations established in this rule.

78-16-5. "Payments for the benefit of children".
5.1. Payments for the benefit of children. Defined.

5.1.1. The term "payments for the benefit of children"
shall mean an amount or amounts paid by a parent to third parties
on a regular, recurring basis for the benefit of the children for
whom support is being calculated, including, but not limited to,
tuition, health care expenses, hospital insurance, and medical,
dental or optical insurance.

5.1.2., Payments for the benefit of chiidren, if paid,
which are, in fact, extraordinary medical expenses, costs of child
care needed to allew a custodial parent te work or other expenses
incurred because of the special needs of a child, may, in the
discretion of the court or master, be treated as payments for the
benefits of children. : -

5.2. Under nc circumstances shall any payment, expense or
deduction for the benefit of children be deducted from the income.

5.3. The court or master shall disregard any debi, deduction
or payment which is incurred with the obvious intent of decreasing
child support payments.
§78-16-6. "Standard deduction”.

6.1. "Standard deduction'. Defined.
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6.1.1. The term "standard deduction" shall mean the
amount of income that a parent must retain to function at maximum
productivity.

6.1.2. The standard deduction assigned each parent shall
be in keeping with the amounts set by the amounts to be used in the
guidelines for child support awards procedural rule.

78=16-7. "Primary child support need". Defined.

7.1. The term "primary child support need" shall mean the
presumptive amount of money that a child requires based upon his or
her age, for the necessities of life including but not limited to:
food, clothing, shelter and medical care, tuition, school related
aexpenses, and extra curricular activities.

7.2. The primary support need assigned to a child for whom
support is being calculated, shall be in accordance with the
numerical criteria established by procedural rule, unless the court
or master determines in writing that a deviation from the
presumptive need is supported by clear and convincing evidence.

§78-16-8. Effect of separation agreements.
8.1. "Separation agreement”. Defined.

.8.1.1. For purposes of this legislative rule, the term
"separation agreement" .shall have the meaning ascribed to it in
subsection (h), secticn one, article two, chapter forty-eight of
the code of West Virginia.

8.2. On and after the effective date of this legislative
rule, where the parents execute a separation agreement which
provides for the custody and support of the c¢hild cr children of
the parties, the court shall order the payment of child support in
accorcdance with the terms of the agreement, unless the court finds: .

8.2.1. That the agreement was obtained by fraud, duress,
or other unconscionable conduct by one of the parties, or by a
mistake of law on the part of one or both of the parties; or

8.2.2. That the parties, in the separaticn agreement,
have not expressed themselves in terms which, if incorpeorated into
a judicial order, would be enforceable by a court in future
proceedings; or

8.2.3. That the agreement, viewed in the context of the
children having a right to share in their natural parents® level of
living, and considering the best interests of the children, is so
ineguitable as to defeat the purposes and principles of section
eight, article two, chapter forty-eight-a of the code of West
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Virginia, and such agreement was ineguitable at the time the same
was ratified and approved by a court or master; or

8.3. If a separation agreement provides for amounts of child
support which would not fall Wwithin the duidelines for child
support awards promulgated by this legislative rule, and such
amounts:- have been determined as a part of a broader agreement
establishing the rights of the parties in such matters as
disposition of their separate property or the distribution of
marital property, the reason or reasons for such variance should be
set forth in the agreement or made a matter of court record, in
order that they may be considered in future proceedings inveclving
child support obligations.

§78-16-9. Disregard of formula.

$.1. - If, after computing the amount of a child support award
in accordance with the provisions of this legislative rule, the
court or master determines that the figure resulting from the
application of the support guidelines is less than the minimum
child support award amount as established by procedural rule, the
court or master shall disregard the formula and assign the minimum
child support amount to the child{(ren) due support in the support
acticn.

9.2. If, after computing the amount of a child support award
in accordance with the provisions of this legislative rule, the
court or master determines that the figure resulting from the
application of the support guidelines is inappropriate as bkeing
contrary to the best interests of the children and the parties, and
as outlined in §48A-2-8, and does not meet the priority of
protecting the economic welfare of the children within the
custodial home, the ccurt or master may disregard the formula and
not follow the guidelines.

9.1.1. However, in such instance, the court or master
shall set forth, in writing, in the order, the reascns for not
fellowing the guidelines in the particular case invelved.

§78-16~-10. In every case, a copy of the calculation of the c¢hild
support guidelines including gross te net income calculations shall
be provided to the parties and attached to the order.

§78-16-11. Effect of prommnlgation of rule on existing support
orders. '

11.1. The fact that the revision and promulgation of this
legislative rule establishes guidelines for child support awards
shall not, in and of itself, constitute a change c¢f circumstances
upon which an existing support order may be revised or altered.
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11.2. A party seeking a modification of a child support order
must show that the welfare of the child or children requires
modification and that a substantial change in circumstances that
was uncontemplated by either of the parties at the time the order
was entered has occurred since the entry of the ex;stlng order that
was not adequately dealt with in that order.

11.3. Upon the motion of either party and after a showing
that a modification would be in the hest interests of the child, an
order providing for child support payments may be revised or
altered for the reason, inter alia, that the ex13t1ng order
provides for child support payments in an amount that is less than
eighty-five percent (85%) or more than one hundred fifteen percent
(115%) of the amount that would be required to be paid under the
revised child support guidelines promulgated pursuant +to the
provisions of this legislative rule.

§78-16-12. Guidelines for standard deduction, presumptive need,
standard of living adjustment (SOLA) percentages, attribution of
minimum wage amount and minimum child support award amount.

12.1. The director of the child advocate office shall, by
procedural rule as outlined in WVC §29A~3-1 et seq, establish the
amounts to be used for standard deductions, primary or presumptive
need for child(ren), standard of 1living (SOLA) percentages,
attribution of minimum wage amount and minimum child support order
amount as outlined in this rule.

12.2. These amoﬁnts shall be reviewed and if necessary

modified every three years with the first rule taking effect on
July 1, 1994.
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SUMMARY OF PROPOSED LEGISLATIVE RULE
TITLE 78
LEGISLATIVE RULES
DEPARTMENT OF HEALTH AND HUMAN RESOURCES

SERIES 16
The proposed Rule addresses the concerns raised by the
Legislature in passing Senate Bill 358 as well as many of the
issues that have arisen since the estabiishment of the last set of
child support formula guidelines. i
The major changes in the proposed Rule include the following:
1. An increase in the seli-suppoert deduction for parents and
an increase in the primary support obligation for the
children involved in the formula so that these amounts
will be more reflective of the current cost of living in

West Virginia.

2. The handling of second families in the formula was
changed by giving children whe had been adopted or bhorn
to the non-custodial parent in his/her second marriage an

equal footing with the children in the formula as part of

the standard of living adjustment.

i

3. . The policies on how to handle third party paymenté from
the Sccial Security Administration and other agencies to
children involved in the formula was clarified in light
of the Supreme Court's holding in the case of Farliey v.
Farley.

4. Finally the committeé'has recommended that a minimum
child support amount of $100.00 per month be established

by the Legislature for use by the Courts.




All persons are ensured of equal treatment by this mechanism,
without restricting the authecrity of thée Court teo establish an

order outside of the scope of the formula, when the unigque facts cof

a particular case so warrant.
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TITLE 78
LEGISLATIVE RULES
DEPARTMENT OF HUMAN SERVICES Ogﬁgce 0F e
SERIES 16 AR oF ST

GUIDELINES FOR CHILD SUPPORT AWARDS

§78-16-1. General.

1.1. Scope. -- This legislative rule establishes
guidelines for child support award amounts so as to
ensure greater uniformity by those persons who make
child support recommendations and enter child sup-
port orders and to increase predictibility for parents,
children, ara other persons who are directly affected
by child support orders.

1.2, Authority and Related Code Citation. -- W. Va,
Code §48A-2-8, 42 U.8.C. §667, 45 C.F.R. §302.586.

1.3. Filing date. -- April 12, 1988

1.4. Effective date. -- May 2, 1988

1.5. Repeal of former rule, -- This legislative rule
repeals the following West Virginia Legislative Rule:
"Department of Human Services, Series 16, Guide-
lines for Child Support Awards,” filed September 23,
1987, '

$78-16-2. Formula For Establishing Child Sup-
port Obligations.

2.1. Calculation of net income. ~ The amount of
net income for a support obligor is computed by
subtracting from the income of such support obligor
the following: '

2.1.1. Income tax (see Saction 8);

2.1.2. Taxes withheld from income (see Section
;

2.1.3. Deductions from income required by law
(see Section 8);

2.1.4. Deductions from income required by an

employer as a condition of employment (see Section
9N;

2.1.5. Deductions from income required by a un-
ion as a condition of employment {see Section 10});

2.1.8. Legitimate business expenses (see Sec-
tion 11);

2.1.7. Deduetionsfor the benefitof children {see
Section 12); and

2.1.8. Payments for the benefit of children (see
Section 13).

2.1.9. Indebtedness (see Section 14).

2.2. Determination of the self support need of an
obligor. -- The court or master shall establish the self-
support need of each support obligor in accordance
with the provisions of Section 14 of this legislative
rule. 7

2.3. Determination of the net income available for
primary-child support. -- The court or master shall
determine for each support obligor the amount of "net
income available for primary child support” by sub-
tracting the self-support need of the obligor from the
net income of such obligor.

2.4. Determination of the total primary child sup-
port need. -- The court or master shall establish the
primary support need of each child for whom child
support is sought and then total these amounts. The
court or master shall add to the primary support
needs of all the children in question the cost of ex-
traordinary medical expenses and the cost of child
care needed to allow a custodial parent to work, un-
less such expenses or costs have been deducted from
income. Other expenses incurred because of the spe-
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cial needs of a child may be allowed if found by the
court or master to be necessary. The court or master
shall deduct from the primary support needs of a child
the unearned income of such child. The amount re-
sulting from these calculations shall be the “total
primary child support need.”

2.5. Determination of the primary support obliga-

tion of each obligor. — The court or master shall di-

vide each support obligor's net income available for
child support by the total net income availabie for
child support from both obligors. The resulting per-
centage establishes the burden which each support
obligor should carry with respect to the primary child
support needs of their children. This percentage
should then be multiplied by the total primary child
support need in order to arrive at the "primary sup-
port obligation of each obligor.”
k‘r‘f‘_;:‘

2.6. Determination of the available net income for
SOLA support. -- The standard of living adjustment
(SOLA}is designed to apportion the discretionary in--
come available to a support obligor after he or she has
met the obligor's self-support needs and primary sup-
port obligation. From the net income available for
primary child support, as calculated in accordance
with subdivision 2.3, determine the amount of discre-
tionary income available ("available net income for
SOLA support"™), if any, by subtracting the following:

2.6.1. The primary support obligation calculat-
ed in accordance with subdivision 2.5; and

2.6.2. Other primary support obligations owed
to children of the support obligor not of the union of
the parties to the case, unless such obligations have
been deducted from income.

2.7. Calculation of the SOLA suppert obligations.
-- If discretionary income is available, a support obli-
gor shall be required to pay, as a "SOLA support obli-
gation", amounts calculated as percentages of discre-
tionary income, as follows:

First child 15%
Second and third child 10% each
Fourth, fifth, and sixth child 5% each

2.7.1. The total amount required to be paid by
an obligor as SOLA support shall not exceed fifty per-
cent of the support obligor's discretionary income un-

less the court sets forth, in writing, findings of specif-
ic need.

2.7.2, If the discretionary income of either
support obligor exceeds six thousand dollars per
month, or if the combined discretionary income of
both support obligors exceeds eight thousand dollars
per month, the court or master may not apply the per-
centages set forth In this section. Under such eircum-
stances, the court shall equitably determine the
SOLA support obligation so as to avoid a windfall to
either support obligor or 2 hardship on either support
obligar, and shall be cognizant of the fact that an
excessive amount of SOLA support may not be in the
best interests of the child or children.

2.8. Calculation of the per-child share of SOLA
support. -- Upon determining the total amount re-
quired to be paid by an obligor as SOLA support, the
court or master shall calculate the "per-child share of
suech SOLA support”

2.9. Determination of the total monthly child sup-
port obligation, -- The court or master shall deter-
mine the "total monthly child support obligation” of
each support obligor by adding together the obligor's
primary supportobligation and SOLA support obliga-
tion.

2.9.1, Inthe usualcase involvinga noncustodial
parent and a custodial parent, the custodial parent
shall retain his or her child support obligation and the
noncustodial parentshall pay his or her total monthly
child support obligation as directed by the court or
master, '

2.8.2. In cases of split custody, where each
support obligor is also a custedial parent, sach sup-
port obligor shall retain that share of the support
obligation owed to the child or children in his or her
custody. After such retention, if one parent's obliga-
tion is greater than that owed by the other, the differ-
ence between the amounts owed by the support obli-
gors shall be paid by the custodial parent owing the
greater amount as directed by the court or master,

2.9.3. Where parties share physical joint custo-
dy on an equal basis, each will be considerad to have
the child for six (6) months during the course of year.
To avoid unnecessary transfers of funds, the "pay
out"” of each parent for the year should be determined
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by multiplying the monthly support obligation times
six months, Ifone parent's yearly obligation is great.-
er than that owed by the other, the excess amount
shall be divided by twelve (12} and paid monthly over
the course of the year, unless the parties agree other-
wise.

2.9.4. Payments to third parties in the form of
home loan installments, land contract payments,’

rent, payments for utility services, property taxes,
insurance coverage, or other expenses or charges rea-
sonably necessary for maintenance of a residence for
the support obligor's children, to the extent that such
payments have been specifically denominated as child
support by a court order or a valid separation agree-
ment, shall, if actually paid, be credited against the
support obligor's total monthly child support obliga-
tion: Provided, That in no event shall the credits
given undei*chis subdivision reduce the support obli-
gor's total monthly child support obligation to an
amount less than such support obligor's primary sup-
port obligation.

§78-16-3. "Income” Defined.

3.1. The term "income" shall mean any of the fol-

lowing:

38.1.1. Commissions, earnings, salaries, wages,
and other income due or to be due in the future to 2
support obligor from his or her employer and sueces-
sov employers, inciuding fringe benefits such as busi-
ness expense accounts, business credit accounts, and
tangible property such as automobiles and meals, to
the extent that they provide a support obligor with
property or services he or she would otherwise have to
provide;

3.1.2. Any payment due to a support obligor
from a profit-sharing pian, a pension plan, an insur-
ance contract, an annuity, social security, unemploy-
ment compensation, supplemental employment bene-
fits, and workers' compensation payable under a
workers' compensation law as tempeorary total disa-
bility benefits;

3.1.3. Any amount of money whichisowingtoa
support obligor as a debt from an individual, partner-
ship, association, public or private corporation, the
United States or any federal agency, this state or any
political subdivision of this state, any other state or a
political subdivision of another state, or any other
legal entity which is indebted to the obligor: Provid-

ed, That the court or master may disregard money
owing to a support obligor as a debt upon a finding
that the debt is uncollectible through reasonable col-
lection procedures; and

3.1.4. Attributed income of the support obligor
calculated in accordance with the provisions of this
legislative rule.

3.1.5. Atnotime shall the fact that a parent has
remarried, or the fact that the spouse of a remarried
parent is, or is not, gainfully employed, or that said
spouse has income from whatever source, be consid-
ered in determining whether or not to increase or de-
crease child support payments by or to the remarried
parent.

3.2. To the extent practicable, all information
relating to income shall be presented to the court or
master based on monthly amounts. For example,
when a party is paid wages weekly, the pay should be
multiplied by fifty-two (52) and divided by twelve (12)
to arrive at a correct monthly amount. [{the courtor
master deems it appropriate, such information may
be presented in such other form as the court or master
directs.

§78-16-4. "Attributed Income” Defined.

4.1. The term "attributed income” shall mean in-
come not actually earned by a support obligor, but
which may be attributed to such support obligor be-
cause he or she is unemployed, is not working full
time, or is working below full earning capacity.

L 4
4.1.1. Income shall not be attributed to a sup-
port obligor who is unemployed or underemployed or
is otherwise working below full earning capacity if
any of the following conditions exist:

4.1.1.1. Such support obligor is providing
care required by the children to whom the parties owe
a joint legal responsibility for support, and such chil-
dren are of preschool age or are handicaped or other-
wise in a situation requiring particular care by the
support obligor;

4.1.1.2. Such support obligor is pursuing a
plan of economie self-improvement which will result,
within a reasonable time, in an economic benefit to
the children to whom the support obligation is owed,
including, but not limited to, self-employment or edu-
cation;
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-~ 4.1.1.3. Such support obligor is, for valid
medical reasons, earning an income inan amount less
than that previously earned;

4.1.1.4. Such support obligor has made dili-
gent efforts to find and accept available suitable work
or to return to customary self-employment, to no
avail; or

4.1.1.5. The court or master makes a finding
that other circumstances exist which would make the
attribution of income inequitable: Provided, That in
such case, the court or master may decrease the
amount of attributed incorme to the extent required to
remove such inequity.

4.1.2. If a court or master determines that a
limitation on income is not justified in that it is 2
result of a séf-induced decline in incorme, a refusal to
occupy time profitably, or an unwillingness to accept
employment and earn an adequate sum, the court or
master may consider evidence establishing the sup-
port obligor's earning capacity in the local job market,
and may attribute income to such obligor,

4.1.3. As an alternative to the method of deter-
i} mining attributed income provided for in subdivision
i 4.1.2, where a support obligor is remarried and is un-
employed, underemployed or is otherwise working be-
low full earning capacity, the court or master may at-
tribute income to the support obligor in an amount
not to exceed that which could be derived by the obii-
gor from full-time employment at the current mini-
mum wage.

(Example 1. The parties have two teenage chil-
dren and are diverced. During their marriage,
both support obligors worked as professionals and
earned substantial incomes. Since the divorce, the
ex-wife has remarried, had a child by her second
marriage, and has elected not to work. Since the
ex-wife's failure to work is a matter of choice, and
is not based on care required by the children of her
marriage to the ex-husband, the court or master
may establish her earning capacity in the local job
market and attribute income to her. In the alter-
native, the court or master may attribute income
to her in an amount not to exceed that which she
would receive from full-time employment at the
current minimum wage.)

) {Example 2. The support obligor formerly worked
ataproduction job in a manufacturing plant, earn-

ing an annual income of $24,000.00. He voluntari-
ly left this former employment to start his own
business, and is currently earning $18,000.00 an-
nually in this self-emploved capacity. The limita-
tion on income is self-imposed, and the court or
master should attribute income to the support obli-
gor based on his earning capabilities at the present
time, rather than his actual earnings, unless the
court or master determines that the self-employ-
ment of the obligor will, in a reasonable time, re-
sult in an economic benefit to the children.)

(Example 3. The support obligor has left her em-
ployment and enrolled as a full-time student, seek-
ing a degree as a registered nurse. If the court
finds that her educational plans will, within a rea-
sonable time, result in a economic benefit to the
children to whom the support obligation is owed,
income will not he attributed to her.)}

4.1.4, Inany case attributed income shallbe the
lesser of the calculations made in4.1.20r 4.1.3.

§78-16-5. "Earnings” Defined.

5.1. The term "earnings" shall mean compensa-
tion paid or payable for personal services, whether
denominated as wages, salary, commission, bonus, or
otherwise, and includes periodic payments pursuant
to a pension or retirement program.

§78-16-6. "Income Tax" Defined.

8.1. The term "income tax" or "income taxes" shall
mean personal income tax paid by a support obliger
on his or her taxable income under the laws of the
United States, the State of West Virginia, any sister
state, any territory, any political subdivision of such
governmental badies, and any other taxing jurisdic-
tion, foreign or domestic.

§78-16-7. ™Taxes Withheld From Income"™ Defined.

7.1. The term "taxes withheld from income" shall
mean the amount of income tax deducted and with-
held by a employer from income of a support obligor,
computed in such a manner as to result, so far as is
practicable, in withholding an amount substantially
equivalent to the income tax estimated to be due. The
amount of taxes withheld from income, to be valid as
a factor in determining the amount of child support
owed by a support obligor, shall be based upon the
maximurm number of withholding exemptions allowa-
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ble under the applicable tax law.

$73-16-8. "Deductions From Income Required By
Law" Defined.

8.1. The term "deductions from income required
by law" shall mean the amount deducted and with-
held by an employer from income of a support obligor
as required by law, including, but not limited to, at-
tachments, social security taxes, assessments on
wages made under the provisions of any employment
security law, and child support payments made pur-
suant to a court order or a valid written separation
agreement. "Deductions from income reguired by
law" shall not include wage attachments and sugges-
tions which are required by law to be deducted and
withheld by the emplover, but which are for the en-
forcement of debts which would not otherwise be con-
sidered und¢y the provisions of this legislative rule in
determining a support obligor’s net income.

(Example 1. The support obligor purchased, on
credit, a satellite dish for personal use, defaulted
on payments, and has had judgment rendered
against him for the amount owing. An attachment
of his wages to enforce this judgment would not be
recognized as a deduction from income required by
law. The underlying debt is such that it would not
be considered in determining net income if it were
not a wage attachment )

{Example 2. The suppors obligor incurred indebt-
edness with a hospital for necessary hospital and
medical services delivered to his dependent child,
did not pay, and has had judgment rendered
against him. An attachment to enforce this debt
would be recognized as a deduction from income
required by law, since the underlying debt was in-
curred for necessary health care for a dependent.)

§78-16-9. "Deductions From Income Required By
An Employer As A Condition Of Employment™ De-
fined.

9.1. The term "deductions from income required
by an employer as a condition of employment " shall
mean the amount deducted and withheld by an em-
plover from income of a support obligor as payment
for uniforms, tools, equipment and other supplies nec-
essary for the performance of services or labor on be-
half of the employer. "Deductions from income re-
quired by an employer as a condition of employment”
shall not include deductions for food, cloihing, shel-

ter, and other necessities of life unless, and only to the
extent, that such necessities are provided for use or
consumption by the support obligor's children.

§78-16-10. "Deductions From Income Required By
A Urnion As A Condition Of Employment™ Defined

10.1. The term "deductions from income required
by a union as a condition of employment” shall mean
the amount deducted and withheld by an employer
from income of a support obligor as dues, fees or other
assessments, for the benefit of a labor union or other
employee organization, required to be withheld under
the terms of a labor-management agreement.

(Example 1. As a part of the labor-management
contract at the plant where the support obligor
works, two (2) cents per hour is deducted from eve-
ry worker's wages to support a union sponsored
pre-paid legal services plan. This is a deduction
from income required by a union as a condition of
employment, even though no part of it may inure
to the benefit of the support obligor's children.)

§78-16-11. "Legitimate Business Expense” De-
fined.

11.1. The term "legitimate business expense” or
"business expense” shall mean expenses paid for or
incurred by a support obligor, in connection with the
performance by him or her of services for anemployer
or another personor as a self-employed person, which
expenses are not reimburseable, and which are taw-
fully deductible in computing taxable income under
applicable income tax laws.

§78-16-12. "Deductions For The Benefit Of Chil-
dren” Defined.

12.1. The term "deductions for the benefit of chil-
dren” shall mean the amount deducted and withheld
by an employer from income of a support obligor and
paid to third parties for the benefit of the support
obligor's children, including, but not limited to, hospi-
tal insurance and medical, dental or optical insur-
ance.

12.2. Deductions for the benefit of children which
are, in fact, extraordinary medical expenses, costs of
child ¢are needed to allow a custodial parent to work
or other expenses incurred because of the special
needs of a child, may, in the discretion of the court or
master, be treated as deductions for the benefit of
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children and subtracted from income. If such costs
and expenses are subtracted from income under sub-
section 2.1, they shall not be added to primary support
needs under subsection 2.4. If such costs and expenses
are not deducted from income, and are used in calcu-
lating the primary child support need, such deduec-
tions shall be subtracted, as child support payments,
from the total monthly child support obligation of the
obligor as calculated under subsection 2.9.

{(Example 1. Qut of each pay check received by a
support obligor, a deduction is made and paidtoa
credit union as payments on a loan made by the
creditunion to the support obligor. Whether or not
this is a deduction for the benefit of children de-
pends upon the application of the loan proceeds. If,
for example, the loan proceeds were used to pay for
necessary orthodontic work performed on the par-
ties' child*ihe deduction could, in the diseretion of
the court, be a deduction for the benefit of children
and be subtracted from income, or, alternatively,
could be subtracted from the obligor's total month-
ly child support obligation.)

§78-16-13. "Payments For The Benefit Of Chil-
dren” Defined.

13.1. The term “"payments for the benefit of chil-
dren” shall mean an amount or amounts paid by a
support obligor to third parties on a regular, recur-
ring basis for the benefit of the support obligor's
children, including, but not limited to, tuition, health
care expenses, hospital insurance, and medical, den-
tal or optical insurance.

13.2. Payments for the benefit of children which
are, in fact, extraordinary medical expenses, costs of
child care needed to allow a custodial parent to work
or other expenses incurred because of the special
needs of a child, may, in the discretion of the court or
master, be treated as payments for the benefits of
children and subtracted from income. If such costs
and expenses are subiracted from income under sub-
section 2.1, they shall not be added to primary support
needs under subsection 2.4. If such costs and expenses
are not deducted from income, and are used in calcu-
lating the primary child support need, such payments
shall be subtracted, as child support payments, from
the total monthly child support obligation of the obli-
gor as calculated under subsection 2.9,

§78-16-14. "Indebtedness™ Defined.

14.1. The term "indebtedness"” means any legal or
contractural obligation incurred as follows:

(1) For the necessary support of a child with regard
to food, clothing, shelter and medical care,

(2) For the purpose of acquisitions or additions to
or additions intended to add to the value of marital
property of the parties as defined in section one, arti-
cle two, chapter forty-eight of the code of West Virgin-
ia, one thousand nine hundred thirty-ene, as amend-
ed. -

14.2, The court or master may disregard any debt
which is incurred with the obvious intent of decreas-
ing child support payments.

$78-16-15. "Self-Support Need Of An Obligor” De-
fined.

15.1. The term "self-support need of an obligor” or
"primary self-support need of an obligor” shall mean
the absolute minimum amount of income that a sup-
port obligor must retain to function at maximum pro-
ductivity.

15.2. In determining self-support need of an obli-
gor, the court or master shall consider only debts and
expenses for food, clothing, shelter, medical care, and
job-required transportation.

15.3. If presented, the court or master shali consid-
er evidence of probative facts as to the needs of a
supportobligor with regard to a consideration of mat-
ters described in subsection 15.2, and if such evidence
is convincing, may determine that a variance from
the presumptive minimum need is supported by such
evidence, If such evidence is not presented, or is not
convincing, the self-support need of an obligor will be
the presumptive minimum need of such obligor as cal-
culated under the provisions of Section 17,

§78-16-16. "Primary Child Support Need” De-
fined.

-16.1. The term "primary child support need" shall
mean the absolute minimum amount of money thata
child requires for food, clothing, shelter and medical
care.

16.2. The primary support need of a child will be
the presumptive minimum need of such child as cal-
culated under the provisions of Section 17, unless the
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court or master determines that a variance from the
presumptive minimum need is supported by convine-
ing evidence.

§578-16-17. “Presumptive Minimum Need" De-
fined.

17.1. The term "presumptive minimum need”

shall mean the amount of money that a person is pre-
sumed to need for the necessities of life, based upon
their rank in their particular household. The pre-
sumptive minimum needs of the several members of a
given household are as follows;

First member $450 per month

Second member $180 per month

Third and Fourth members $135 per month

Each add‘ig‘ional member § 90 per month

e
17.1.1. The {irst member of a household is the

adult head of a household: Provided: That in a case
where a support obligor lives with his or her parents
or other separate family, the support obliger and the
children in his or her custody will be considered to be
in a household by themselves, The remaining mem-
bers of the household shall be ranked according
their age. -

17.1.2. Four hundred fifty dollars ($450) per
month is established as the presumptive minimum
need for an unmarried first member of a household.

17.1.3. Where a support obligor is remarried
and both the support obligor and his or her present
spouse are fully employed, they are to be treated as a
unit. The minimum presumptive need of the couple
would be $730 (3450 for the first person + $180 for
the second person in the same household + $100 addi-
tional work-related expense for the employed spouse).
The support obligor will be allowed 50% of this
amount, or $365, as his or her minimum presumptive
need.

17.1.4. In a case where a support obligor is
remarried and unemployed, and the court or master
has attributed income to the obligor, the obligor and
his or her spouse are to be treated as a unit, and the
minimum presumptive need of the couple would be
$630 (3450 for the first person + $180 for the second
person in the same household). The support obligor
will be allowed 50% of this amount, or $315, as his or
her minimum presumptive need. No additioral work-
related expenses will be allowed, since the obliger is

not employed outside of the home.

§78-16-18. "Separation Agreement” Defined; Ef-
fect Of Separation Agreements.

18.1, For purposes of this legislative rule, the term
"separation agreement” shall have the meaning as-
cribed to it in subsection (h), section one, article two,
chapter forty-eight of the code of West Virginia.

18.2. Onand after the effective date of this legisla-
tive rule, where the support obligors execute a sepa-
ration agreement which provides for the custody and
support of the child or children of the parties, the
court shall order the payment of child support in ac-
cordance with the terms of the agreement, unless the
court finds:

18.2.1. That the agreement was obtained by
fraud, duress, or other unconscionable conduct by one
of the parties, or by*a mistake of law on the part of one
or both of the parties; or

18.2.2. That the parties, in the separation
agreement, have not expressed themselves in terms
whick, if incorporated into a judicial order, would be
enforceable by a court in future proceedings; or

18.2.3. That the agreement, viewed in the con-
text of the children having a right to share in their
natural parents' level of living, and considering the
best interests of the children, is so inequitable as to
defeat the purposes and principles of section eight,
article two, chapter forty-eight-a of the code of West
Virginia, and such agreement was ineguitable at the
time the same was ratified and approved by a courtor
master; or

18.3. If a separation agreement provides for
amounts of child support which would not fall within
the guidelines for child support awards promulgated
by this legislative rule, and such amounts have been
determined zs a part of a broader agreement estab-
lishing the rights of the parties in such matters as
disposition of their separate property or the distribu-
tion of marital property, the reason or reasons for
such variance should be set forth in the agreement or
made a matter of court record, in order that they may
be considered in future proceedings involving child
support obligations.

§78-16-19. Disregard Of Formula.
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19.1. I, after computing the amount of a child
support award in accordance with the provisions of
this legislative rule, the court or master determines
thatthe application of support guidelines are inappro-
priate as being contrary to the best interests of the
children and the parties, the court or master may dis-
regard the formula and not follow the guidelines. In
such instance, the court or master shall set forth, in
writing, the reasons for not following the guidelines
in the particular case involved.

§78-16-20. Effect Of Promulgation Of Rule On Ex-
isting Support Orders.

20.1. The fact that the promulgation of this legis-
lative rule establishes guidelines for child support

awards shall not, in and of itself, constitute a change
of circumstances upon which an existing suppert or-
der may be revised or altered. A party seeking a mod-
ification of a child support order must show a substan-
tial change in circumstances since the entry of the
existing order, regardless of whether such change was
within the contemplation of the parties at the time
the order was entered. The Legislature, by author-
izing the promulgation of this legislative rule by gen-
erallaw during the regular session of the Legislature,
one thousand nine hundred eighty-eight, expressly in-
tends to overrule the decision of the Supreme Court of
Appeals in Lambert v. Miller, W.Va., 358 S.E.2d 785
{1987), to the extent that the decision in such case
conflicts with the provisions of this subsection 20.1.




SUMMARY OF CURRENT LEGISLATIVE RULE
TITLE 78
LEGISLATIVE RULES
DEPARTMENT OF HEALTH AND HUMAN RESQOURCES
SERIES 16
The current West Virginia Child Support guidelines were
adopted from the Delaware Child Support Formula, also known as the
Melson Formula.

The,bq;ic principles underlying the formula can be summarized

as follows:

i. Parents are entitled to keep sufficient income to meet
their most basic needs in order to encourage continued
employment.

2. Until the basic needs o©of the children are met, parents
should not be permitted to retain any more income than
that reguired to provide the bare necessities for their
own self-support.

3. Where income is sufficient to cover the basic needs of
the parents and all dependents, children are entitled to
share in any additional income so that they can benefit
from the absent parent's higher standard of liviig.

These principles were formulated into a guldeline that serves

as the method under which the Court presumes that a fair and

eguitable amount of child support will be derived,

This presumption is rebuttable in that it will be applied

unless and until a parent presents facts that persuade the Court
that application of the formula would be inequitable to either the

absent parent, the custodial parent, or the child.




PUBLIC HEARING ON PROPOSED
LEGISLATIVE RULES
TITLE 78
LEGISLATIVE RULES
DEPARTMENT OF HEALTH AND HUMAN RESOURCES
SERIES 16

DATE: August 12, 1993
TIMES: 9:00 AM, Commencing at 10:00 AM

Martha Hill, Director ¢of Child Advocate Office, served as
facilitator for the hearing; welcoming all, stating 5 minutes,
allowing for additional time to speak due to the few attending.
Introducticons of Bob Wilkinson, who assisted as facilitator and
answered most of the guestioned asked by audience; Sallie Tweel,
Acting General Counsel of CAC, and, Charles Burgoyne,
Administrative Assistant from Region 19. Other CAOQ staff present:
Sally Brown, CAO Legal Assistant, Ruth Belcher, Secretary cof the
CAC Legal Unit--taking notes o¢f the Hearing, and Kandi Bowen,
Secretary serving as Timekeeper.

Speakers:
Martha: Regquesting Claudia Caruthers to come to the podium.
Claudia declining to speak. Wanda McConihey was alsoc asked to

speak and declined.

Robin Cokely: Representing the WV Women Comm. Maintaining the c/s
formula which is fair tc custodial parents and their children-=
particularly important to Women Comm. because 86% of all single
parent households are headed by women. Women are most likely to be
awarded custody ©of children when a divorce occurs. Further, they
and their children are more likely to end up in poverty as a result
of the divorce. Statistics show that the gquickest way for a woman
to end up in poverty is to have c¢hildren and get divorce.

According te the 1890 census data 4C0% of female headed homes live
in poverty. This is extremely ...when you take into account that
living in poverty at the time '90 census data meant that we made
less than $12,500 for a parent to afford to survive on.

Even though according to statistic women headed household are more
likely to be adversely affected....This is not a single sex issue:
.. .household also suffers. Almost one guarter of these familieg
live in povertity.

The bottom line of this issue is that children suffer the
most!...no matter which parent they be with. Wwhen a child lives
with a single parent, of either sex, she has a 56% chance of living
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in poverty. She lives with a female single parent, she has a 60%
chance of living in poverty.

My point of reviewing these statistics with you is to illustrate
just how important these regulations--where apparent comments about
today are: For many custodial parents child support payment are
the deciding factor of whether the children have adequate care and
the best of care. Without those payments of support these families
might not make it.

The Women Commission thinks that ... child support regulations are
generally fair to both custodial and non-custodial parents. The
proposed changes about the increase in the self support deduction
for parents and an increase in the primary support obligation for
children involved in the formula. ...better reflection of the cost
of living in this state. By designing change is reflected in the
economy and this should be helpful to both parents. Those changes
also gives children of second families equal footing of children in
the formula. This change represents a balance between change that
non-custodial parents have the ability to adequately support a
second family and maintain an obligation that they have to their
children of former marriages. '

Finally, the Commission feels that its imperative to include the
recommendation of $100 per month minimum in child support in these
regulations. $100 does not go far towards the needs of the
children; however, the inclusion of the minimum payments to the
regqulation...the obligation that non-custodial parents have to
their children.

cour experience through phone calls, public forums, and
legal...workshops, women from around the state have shown us the
need for a change....Story after story tells us that in the
majority of cases child support is not buying luxuries, pleasure
boats or trips to ‘Disney World, it's used for food, clothing and
shelter.

Historically, the legal system has been tough on women. While--
Generally, it works in custody of children that had weren't been so
generous with rewards but probably just as important in the past.
Reforms to the past 5 years have gone far to insure that obligors
meet those responsibilities--but we are concerned that because
women haven't organized as a portent body that these gains will be
lost. While we are each are now living in ...minimum wage job,
it's hard to spend the time, energy and money to change laws. It
hard to come to a public hearing in the middle of a workday.

In summary, we believe that these proposed regulations are fair to
all parties. We encourage the Child Advocate Office to submit the
regulations as they are and make no further changes. We, also, in
considering this request, we all must not forget the women who make
up 86% of all custodial parents,.
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Back to Martha: Steve, I'm sorry I can't get your last name.
Steve Hairston: Hairston, Hairston.

Karen Hairston: Good morning, my name is Karen Hairston and I will
jus--...this has been a concern with me and my husband. What you
say I understand and all of that, I'm jus-—-I'd like to speak on
another subject. ©Ok. Uh, I'm a wife of a man who has children.
We are barely able to live because of these laws, ok. I think that
each man is obligated to support his child; I thoroughly believe in
that. I also have sister who is a single mother. Believe it or
not we don't....I do understand the need for the father to help to
support his child. I think these cases should be looked at more
closer. I think that it should be, uh, re-examined according to

need.

We're paving like--ok, now, we got back child support. But, what's
happen with us is that, uh, my husband's ex-wife work...Union
Carbide...20 weeks plus. 0Ok. We're paying back child suppcort for
a child who's now 21 years ©old. Uh, ah, maybe a thousand dollars
every two weeks he brings home three hundred. He couldn't really
afford to live without me. And, I don't think that gquite fair to
me as....But, it just that--I mean that I think that if you had re-
examined this thing....This thing uses this over this child's head-
-she's not able to this, she want te do that. Where she couldn't
afford to even with a job. But the money was there. It jus--
individual cases. I think that--overall all that--you're doing a
great job with what you doing. I just think that each case needs
to be examined closer.

We also pay child support for another child who's mother works at
Union Carbide and he's only *to give her like 318.46 every two

weeks. 0.K. My~ thinking, that don't buy anything. What 1is
$18.46? You can't do anything with that. So, I just, uh, we do
more than that. Ok. School clothing, braces, glasses, uh,
security checks for, you know,...all those little extra things that
came in. You know, this was what we were doing. But that has--it
doesn’'t carry any weight when it comes before the court. It

doesn't. It's jus--according to the judges.

I just--I mean, and a lot of times these things are used guns
against the people. Uh, it just needs to be closer loocked at, I
feel, individually by case. I have no problem with men--supporting
their children. I think it's their obligation to do it. If you
were a father, vyou'll do this. And because something happens to
the relationship I say still do what you should do. And what this
basically does, it kind of pushes the kids away from their parents.
It hard for a man after being stripped like that to go into the
rightful place of this child's life and to spend guality time with
the child....I think all states should be considering the things
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that you're doing. And, when you go to, you know, do this award,
I think that maybe if you could--and I realize there's a lot of
people out there and the statistic I'm sure are gquite high for a
single parent....But, if you could just maybe jus--I don't really
know that's why I'm asking you is there--I guess you couldn't
really sit down and each person, individually, and talk with them.
You know, and see what the situation is or have individually
hearings. Uh, the money that we pay we're not really sure how much
of it them kids are getting. According to them, they're getting

like--it's not anyvthing like what he’'s pavying. And, we have no
way--1 mean we've called, we've tried to check and find out where
the rest of the money is--....It is kind of hard to pay vour money

into somebody; especially, when we could use also. And, one of the
reasons we don't have children is because we can't afford to have

children.

Speaker, Sally Brown: Uh, I'm a Legal Assistant who's with the
State Child Advocate Office...guidelines and I would just to have
the opportunity to let you know that...if vou feel that the money
is not being used for the benefit of the children, you do have a
right to ask the Court to reguire an accounting of how the money is
spent. :

Karen Hairson: ...We went--first of all I was to say...in time for
this, you know. Uh, legally, uh, we couldn’'t really find out any--
any rights that we had through the attorney that we spoke with.
Because—--because it wasn't back then--I realize this. and, got
filled out yet because, you know, it 7just that the other things
weren't being considered. and, the same person that we made this
agreement with, you know, she just kind of reneged on her part of
the review agreement. 2And, this kind of stuff--heolding the bag.
Uh, no I don't know. I really don't want--I don't--I need--you
gsend out this little piece of paper of a formula con it. ©.K. But,
then here’'s where you get the formula and he's paving like--what,
$400 and the kids get $70 and that's a lot a month. We can't seem
to figure ocut where it goes to.

Let's--I1 mean, to me that the concern. If they were getting it
that would be cne thing. And, then, you know, like it's deducted
from his payroll, which means that its going someplace. Buf, then
when the children get check they're getting like seventy bucks a
month--I mean every two. [Confirmation guestion to Mr. Hairson].
Isn't it two weeks?

Mr. Hairson: Yeah.

Mrs. Hairson: Seventy bucks every two weeks. And, he's paying
like %600 a month. And, that's a lot of money that's not accounted
for.

Mr. Hairson: Every time I call down--down there I get the run
around. I can't talk to nobody. They say, well, woman come in at




1:00, I call at 1:00 she's tied up, and then, I'm gone to work, so-
-you know.

Mrs. Hairson: It's been hard for me because I--you know, I don't
have children. And, I mean, we've been married for over fen years
and from the beginning it was like it's o.k. s0 you need to do
this. Well, I'm the one who's really blind because I really didn't
see. A lot ¢f this ignocrance is on the man's part too. Because
you're doing what you need to do. But, you're not getting--just
1ike the woman who did the paperwork, you know what I mean. So if
yvou don't have receipts to prove that you done this and this, and
this it's like you haven't done anything. ©O.k. Uh, you know, and
I understand because it was Jjust problem after problem after
problem whenever we hadn't talked. So it's easier just to give the
money. Well, I'm having problems with her to write a check. And,
he was going through a phase like "oh, I don't really want to
create a problem. But, now I know that he wishes that he had--you
know, third check party check mighta work, you know, whatever it
took to keep your receipts. Uh, it just--uh, you don't have any
control over that part of it. I'm saying that i1if vyou work,
somewhere there's a record indiceting the salary.  0O.K. And, I
don't think that's quite fair to take all of one person's money and
give to someone else who--who's able to do for his money.

Speaker, Bob Wilkinson: Unless it's really back child support.

Mrs. Harrison: 1It's like 55% of the salary, as I understand. If
he wasn't married, it would be 65% of his salary. And--I mean, how
do you expect someone to live and it's not--you know, we knew that
this was going on. The current was no problem. Alright, it just
that current we thought that the back had been kind of settled
because of the things, that we were doing those extra things.
Because when he married--before he worked with Libby Owens we paid
big bucks. O.K. And, as I said, ignorance plaved a big part of
it: because we never would have asked to have it reduced once Libby
Owens had closed down. Q.K. From there he went to training
classes at minimum wage trying te pay as much money that it'd stop
accumulating that difference. 0.K. ©None of that was considered.
None of it. And I know that it not your position to educate on how
to be persistent. And, that's what--to me, that's what'll do it.
It's not yvour job to educate people on how to--how we should go
about--uh, we go to when you have it reduce because you're not
making the money that you once did. Because, the c¢hild doesn't
stop growing, the child doesn't stop needing. I realize this. It
just that I think that when it comes these things need to be lcoked
at closer. I do.

Claudia Caruthers: At first I offered not to speak but I--I think
as being a single custodial parent for over seven years, 1 still
have one minor child at home and probably owed over $30,00C0 by
court-ordered child support. And, with the child support I have to
provide housing, food, utilities, clothing and also medical
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coverage. He was ordered--by court order to have the coverage on
our two mineor childzen and he has no medical cocverage. Uh, I have
struggled and my parents have helped me raise my children. Uh, I
do understand your point of view. But, I...think that my daughter
knew--uh, it was the one from her first marriage would have to get

in line with one or two other ex-wives....Children not only need
financial support from their fathers, they also need emotional
support. And, lots of times the children aren't--not even, uh,

given the emotional support that they need. And--and I that is the
big issue also. And, I also, you know, both-both parent have to
live but when two people decide to have a child I think it is both
parents responsibility. And, I had two minor children at home last
vear and my income was only $5,600. So, I cannct--I could've
account for every penny. Aand, uh, if it was not for automatic wage
withholding, I would not receive. my current plus 10% on my
arrearages. Uh, he would not willing deo anything. And, da, you
know, I just-- I think that it is not so much as a mother/father
issue and it should be made a children issue. Because children do
suffer more than people realize. I have went through divorce, my
daughter right now is having very hard times because she needs a
father. "I told her she could spend--there's no, you know, set
visitation--.Anytime she wants to spend time with her father... she
can spend. Because I think she is entitled tc¢ both Parent. Thank
yvou for your time, etc.

Martha: These will probably be the....

Questions: by Claudia Caruthers - Standard Deduction of $450 under
0ld formula--A person can bring in receipts, claiming household--
utility, whatever, in the Law Master--with.. place of $450,

ANSWERS: Dby Bob Wilkinson - Passage in current regulations eludes
tc the ability to that....very few Law Masters Use that. It isn't
in there anymore.

)

Claudia Caruthers: Asking additional guestiocons relating to the
Standard deductions.

Bob Wilkinson: Very unusual for that particular issue to come up.
Normally, what happens is the non-custodial parents will bring in
receipts and want to have them put in as third party payments under
the primary support obkligation to knock down the primary support OR
they will want tc have it applied towards the difference of gross
and net. The difference in the gross and net in the primary
support have a wvery significant impact on current support.

Additional answers to Ms. Caruthers inguiries are given by Bob
Wilkinson and Sally Brown, who assisted in the drafting on the
Proposed Rules.

Bob Wilkinson: Are there Any other guesticns? We have another
speaker, Mrs. Pat Cunyers.




Pat Cunyers: Yeah, and I'm the facilitator for ... County Schools
this guestion—--it's more of a guestion than a statement. If I, uh,
young lady has a child--conceives a child, there is no marriage.
And, she marries scmecne ¢ther than the father ¢f the child....Can
she apply for child support--she's nct receiving child support from
the marriage--can she apply for child support from the father of
the c¢hild who is...?

Bob wWilkinson: Recital o©of the guesticon asked, then, proceeds to
answer. Establishment of paternity involving a dis-establishment
of paternity ¢f which the law frown upon, referencing Supreme Court
Case Michael K.T. v. Tina L.T. sets standards for similar cases.

Martha: Further touches upon the subject, seeking clarifications
within the gquestion asked by Ms. Cunyers.

Bob and Martha: Martha states anvthing she has in documentation.
Bob exclaims Birth Certification and Marriage License are the two
most important legal documents surrounding....If she could get
those.

Bob: Are there any other guestions?

Sally B: Asks Bob to explain the Section ©f the Guideline on
Attribution of Income and the minimum amcunt o©f income toc be
attributed to unemployed or underemployed cbhbligors.

Bob: Refer to the Attributicn of Income Section in the Guidelines
and cites the two scenarics listed. Bob makes comments regarding
the problem in current regulations: — The  final phrase in
Attribution for Income says that "in every case you will use the
lesser of the two. 8o that you have a situation where the parent
who is suppose to paying steps down in income but they don't step
down as far as minimum wage. That particular clause require you to
ge to the second clause. So that when you have a fall in income,
vou went all the way to minimum wage. If vou were following theat.
This discrepancy has been changed in the Proposed Legislature
Guidelines. . In the Procedural Rules...one of the most important
things that we've done is--you have a problem when yvou're inside
the Legislative setting, when vyou have to come 1in with
considerations of setting income when you have items out there like
the cost of--ever increasing ceost of living for custodial parents
and cost of living for the children. And, alsc, we have this
minimum wage that we're suppose set and it changes every now and
then as well. Because of the way our old guidelines were setup--
because it was all legislative rule, in order to get it changed we
had to go in before the Legislature to get it changed. So this is
the first change that we're having on the amounts since they were
adopted, I believe in 1988....80 it's been five years since any of
those amounts changed. Now, the minimum wage amount 1is just
alluded to. But, the remainder of the amounts have not changed in
five years: The self-support deduction hasn't changed for the
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parents and the primary need amounts haven't changed for the
children. So what we decided to do was to put this in procedural
rule, which gives the Legislature the ability to go back and review
it once we have done it. But, it also empowers us to go back and
use--get in standard, which is basically the cost of 1living and
that's--and to raise these every three years. We go back and we
amend these--these ever changing standards of the minimum wage and
the standard of 1living, uh, estimates for the parents and the
children every three years under the Procedural Rules. . Are there
any guestions about that? So, we will be revisiting this in three
yvears but it won't go into the substance of issues that are raised
in the Legislative Rules. It will only change the numbers. The
Legislature has the power to go back to any rule--any session that
it wants to. I think the practice will show that it will probably
be awhile before the Legislature revisits the Child Support
Guidelines. T

Bob: Any other questions, comments?

Martha: Thank you all for coming today; uh, please feel free to
submit any written comments vou want to; uh, you're always welc--if
vou like a complete copy o©f the Rules....Uh, you're more than
welcome to corntinue to comment on the rules to be presented to
Legislature the upcoming Session. And, we'll hope everybody in
that station have some kind of rule in place. - Thanks again for
coming and please remember our office is in the building right over
to your...l guess. And we encourage you all if you have any
problems, please come by and see us. Thank you.




/

2

2/

/
7 AT a7l

A1 ..ou\\.\% W/m/

072 }\wﬁ\ \%\\.\\

Paom

STh

N R LR T R TS DI VI
>77) L S0l é S Gl
. 7 nﬁﬁ@/ 7Y J %) ¥ 770579, {waomvﬂ
S7 0 o8 7, du \\\
TS L AT Ty e ) W )
‘ \mﬂ,ﬁsxﬂg\ﬂ Ths x@m O/ qﬁs%ﬁ\@ Nﬁt\%\@
NYAdS OF ENIT aInoM SLNAWWOD NELELIYM DNIANIS ssAYAay HIAVN

LAHIHS NI NOIS



CHANGES TO PROPOSED LEGISLATIVE RULE
TITLE 78
LEGISLATIVE RULES
DEPARTMENT OF HEALTH AND HUMAN RESOURCES
SERIES 16

Section 2.2.3a.A. was amended by deleting the very last phrase
"inceorperated as an Order of the Court."” This change was made as
it was discovered that this phrase was inadvertently left in the
proposed rule. A written separation agreement is wvalid and
enforceable even though it has not been incorpocrated as an Order of

the Court.




Attached.

CHILD ADVQCATE OFFICE
REPLY TO COMMENTS
TITLE 78
LEGISLATIVE RULES
DEPARTMENT OF HEALTH AND HUMAN RESOURCES
SERIES 16




Response of Child Support Guidelines Committee to
Comments received during Comment Period
for Proposed Child Support Guidelines

The Committee received written comments on the following

issues and submits the following responses:

1.

The necessity of a correction of Section 2.2.3.b. to 2.2.3.a.
was noted and completed.

Comment regarding Section 2.10.3.c. Split Custody provisions:

The language regarding Split Custody situations was added at
the reguest of Family Law Masters who have experienced
difficulties in the handling of cases where an adolescent
child makes freguent changes in his or her place of abode
based upon which parent the child happens to be angry with at
the time. An example of. this may be found in Phillips v.
Phillips, 425-S.E.2d 834 (wW.Va. 1532).

In an attempt to discourage the indiscriminate or capricious
switching of actual physical custody of a child or children
without the parents obtaining prior Jjudicial approval, the
committee chose to address this situation by applving
prereguisites to situations in which the Split Custody formula
may be applied. These prereguisites are similar to those
required for application of the Joint Custody formula.

Sections 2.2.4.b. and 4.1.1 where contributions to mandatory
pension plans are considered to be earnings.

In keeping with statutory definitions of income which include
"income to be pald in the future", the committee decided that
all deductiohs for pension plans, whether wvoluntary or
mandatory, must be included in the determination of income.

Section 2.5.1.b.A. where parents are included in the total
number of persons eligible for health insurance benefits.

The committee recognizes that in many cases, a single parent
may have health insurance coverage for himself or herself by
an employer at no extra cost. However, the committee also
recognizes that in many cases, a remarried absent parent may
be covered by health insurance provided by their subseguent
spouse’'s employer and that in this case, without the presence
cf the court order requiring him/her to provide health
insurance coverage for the infant children, the absent parent
may opt not to take advantage of the coverage provided by his
employer.

In either case, the absent parent and all persons who received
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benefits under the policy (subsequent spouse, step-children,
half c¢hildren, etc.) are required to meet premium and
deductible regquirements before benefits are paid on their
behalf. The committee felt that because there are freguent
instances where a subsequent spouse or children are also
eligible for benefits under a health insurance policy, it
would be an inequitable windfall to the absent parent for
him/her to ke able to deduct the entire amount of the
insurance premium as a pavyment or deduction for the benefit of
the child.

The committee decided that i1f a decision had to be made that
would be ineguitable to the parent or inequitable to the
child, that it was better to err on the side of the child.

Section 2.8 where an absent parent's children from prior or
subsequent marriages are included in the SOLA calculation.

it was not the intent of the committee to grant a credit for
the benefit of prior or subsequent children of an absent
parent where support for that prior or subsegquent child has
not been provided or is not actually being provided at the
time the formula is being calculated.

Due to time constraints for filing of the Proposed Legislative
Rule, the committee will take this issue under advisement and
will make a recommendation regarding this 1issue to the
Legislative Rule Committee at the time they take the proposed
rule under consideration.

The comment was made that neither AFDC not 58I benefits have
not been addressed in the proposed formula.

The committee addressed these issues in Section 2.5.3,
particularly in section 2.5.3.d., regarding "unearned income
of the child". B

Section 2.5.3.a. the question as to whether Farley provides
for a dollar for dollar set~off of Social Security benefits
against an obligor’'s child support obligations arose.

The committee discussed the implications of Farley with great
particularity in conjunction with other recent cases in other
jurisdictions at great length. They came to the conclusion
that the SSI benefits paid on a child's behalf are an
entitlement that is not paid on the basis of the break up of
the family, nor is it deducted from the absent parent's
benefits. The payment is in fact a payment made to the child
in addition to the benefits a parent receives and therefore,
the absent parent on whose account the benefits to the child
are paid still should be required to contribute to the child's
support in accordance with the calculation of the support

2




guidelines and the parent's ability to pay.

Allowing a dollar for dollar credit to the absent parent who
still receives his full benefit amount negates the intent of
the requirement that a parent should share in the support of
his/her child.

Sections 5.1 and 9.1 which mandate the disregard of the
formula calculation where it results in an amount less than
the minimum support amount of $100.00 per month.

The committee recognizes that the minimum child support amount
of $100 per month may exceed a parent's ability to pay in
cases where a child receives AFDC and in actuality receives
only a $50.00 per month disregard check.

However, the committee also is aware that in a large number cof
cases, particularly low wagé earning NPA cases where the
parties are ineligible for any benefits and live under the
national poverty level, the awarding of $50.00 minimum child
support order has been greatly abused and a parent’'s ability
to contribute towards his/her child's support 1is not
adeqguately examined. The $100.00 per month minimum support
award was developed to address these abuses and to establish
a more uniform level of child support throughout the state.

The $100.00 per month minimum support award was also developed
in answer to a natiocnal trend towards increasing the amount of
child support that may be distributed to AFDC recipients in
the form of a disregard payment '

Section 3.1, a commentator felt that setting the Presumptive
or Primary Need according toc the age of the child/ren would
precipitate a flood of modification requests.

The committee agrees that this change may initially result in
a flood of modification requests. However, in as much as
Section 48A-2-8(d}(5) specifically mandates that the child
support guidelines recognize that "as a child grows older,
expenditures on children increase, particularly during the
teenage years", the committee is of the opinion that an age-
based primary support award 1s a more appropriate standard
than a standard based upon a child's position in the family
that can be substantially altered depending upon whether the
parents have remarried or the presence of half- or step-
siblings in a household.

In order to prospectively avolid a plethora of modifications
due to the inevitable eventuality that each child in the order
will attain the age at which he/she is entitled to an increase
in support, the court, in its discretion, may incorporate
language providing for auntomatic support increases as each
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10.

11,

12.

child reaches the age at which the new support amount becomes
affective.

One commentator questioned the use o©0of a Gross amount as
opposed to using a Net amount in determining the amount of

Minimum Wage income to be attributed to an unemployed or under
enployed obligor.

The committee chose to attribute a gross amount rather than a
net amount, leaving the determination of the amount of taxes
to be deducted to a case by case basis. This was done in
recognition of the fact that the actual amount withheld for
taxes wvaries from case as well as the fact that tax laws
frequently change which may also result in a change in the
amounts to be withheld.

One commentatcr cited the failure of the proposed guidelines
in meeting the simplicity test.

At the onset of their numerous meetings, it became evident to
the committee that the conflict between the need for
simplicity in the formula as opposed to fairness to the child
for whom support was being scught was one of the greatest
obstacles they faced.

When the best interests of the child benchmark was applied to
the question presented, the committee unanimcously determined
that simplification of the formula at the expense of
determination of a fair amount of c¢hild support was not
appropriate.

Commentary was received regarding the inappropriateness of the
organization of the proposed formula.

The committee determined that the organization of the current
guidelines was too cumbersome for use by pro se litigants who
were unfamiliar with use of the formula, the procedures and
definitions or criteria for each step.

As a result, in an attempt to simplify the calculation
process, the organization of the current formula was changed
by combining all references to each particular stage of the
formula (i.e. definitions, instructions, procedures, necessary
supporting documentation, etc.) into one section.

The committee supported the new format over the organization
of the current formula which requires the person calculating
the formula to turn from one section of the formula to another
in order to read information specific to the stage of the
formula he/she is working on.




13.

14.

15.

1s5.

One commentator guestioned the actual necessity of making any
changes in the formula because the bench and bar have just now
become acclimated to the formula and are accustomed to it.
This commentator also cited the expense and time that would be
necessary for training on the new formula.

The committee generally supported the current version of the
Melson formula that West Virginia has adapted for its use.
The committee was introduced to changes that the state of
Delaware has made in the formula to account for changes in
cost of living and poverty level criteria. The committee was
also informed that the State of Delaware was scheduled to
review and revise their formula for a third time in 1993.

Additionally, the committee received three mandates for
consideration in their regularly scheduled review and revision
of the current guidelines from the West Virginia Legislature
in Senate Bill 358 in addition to a deadline by which time the
review and revision must be completed.

For these reasons and in an attempt to address concerns
addressed to the committee by family law practitioners,
members of the bench and members of the legal community who
come in contact with and use the formula in their day to day
occupations, the committee chose to make additional
modifications in the formula as they found necessary.

One commentator gquestion the manner in which the calculation
from Gross to Net is to be completed for cases where minimum
wage income is attributed to an unemployed or underemployed
obligor.

The committee did not anticipate that there would be any
difference in the manner in which the calculation from gross
to net would be accomplished in cases where income is
attributed to an unemployed or underemployed obligor.

A commentator claimed that there is a lack of direction
regarding the time period for which verification of income is
required in order to calculate the child support obligation.

The committee felt that this issue has been adequately
addressed by the new Family Law Rules enacted by the Supreme
Court of Appeals of West Virginia and did not wish to appear
redundant.

"A commentator asserts that some of the proposed changes result

in more equitable distribution of the limited resources
between low-income obligee families and obligors while other
changes do little to improve the financial situation of
children living in poverty.




The committee recognizes this conflict and dedicated a
substantial amount of time in their numerous meetings in an
attempt to balance the needs of both the parents and children
of low-income families whose total income is insufficient to
meet the basis standards of need set out in the guidelines.

In this endeavor, the committee made use of numerous
references and resources including the Federal Cost of Living
Index, Federal Poverty Level figures and a recent publication

by the Children's Pelicy Institute of West Virginia regarding
Appropriate Standards of Need.

In addition, the conflict between the prioritization of the
needs of low-income first families as opposed to. those of
subseguent families was discussed with great particularity.

There was a great deal of concern expressed regarding the
availability of support to meet the needs of children of low-
income families whose parents work making salaries so low that
their families remain below the poverty lewvel, yet too high
for them to be eligible for public assistance.

Several alternative formulas wére discarded because they
failed to eqguitably meet the needs of these families.

The committee attempted to address the needs of these families
by increasing the Self Support amount and the SOLA percentages
as well as changing the manner in which the Primary Support
Amount was determined.
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CHILD ADVOCATE OFFICE

MEMORANDUM

DATE: August 5, 1993
TO: Chris %252&t

FROM: Beth Long

SUBJECT: Proposed guidelines

Just to prove I read vour memos, I would like to make some
comments on the proposed guideline changes. . .

1) I think they are very good in general and should address
some of the inequities of the current formula.

2) In subsection 2.8.1 your reference is to 2.2.3.a. rather
than b. There is no 2.2.3.Db.

3) 2.10.3.c. confuses split custody with joint custody.
Split custody is where each parent is awarded one or more of the
parties' children and may be ordered without the agreement of the
parties. 1In split’custody cases, there are no "time periods of
physical custody." Both issues apply to joint not split custody.
You need to delete that subsection entirely to allow the spiit
custody formula to be avallable in split custody cases.

Otherwise it precludes its use altogether since the conditions do
not apply to split custody. You have the same conditions rightly
apply to joint custody in subsection 2.10.4.c.

Hope this has been helpful.

BL/kls




MmO RIY R b
WEST VIRGINIA JULSD 1383
DEPARTMENT OF HEALTH AND HUMAN RESCURCES Qaaim anNVE ST SR
T I
Memorandum Gaston Caperton
Governor
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Director

DATE : - July 22, 1893

Christopher G. Moffatt, General Counsel, Child Advocate
Office

Sue Staples, Administrative Assistant, Regicn 12, Child
Advocate Office

SUBJECT: Proposed Child Support Guidelines

I have reviewed the proposed guidelines with Carolyn Avers,
Legal Assistant in Region 12. Carolyn is considered the Child
Support Guideline "expert" in this Region by the local court and
has been instrumental in educating the Fayette and Nicholas Bar
Association on application of the guidelines.

The following comments are offered:
Pro’'s
2.1.1.a.A Clarifies overtime pay

2.5.a.a.A. Places credit for child care and extraordinary medical
expenses in one section.

2.5.1 b. Clarifies where the deductions are to be made for
hospital medical, dental, and optical insurancd;- if
paid for the benefit of the child/children included in
the formula. Some attorneys were deducting this
expense from the income instead of the obligation
Also, this clarifies the proportionate share for the
child/children included in the formula.

2.10.3 Clarifies Split Custody

2.10.4. Clarifies Joint Custody

Con's

2.2.4.b. Treats mandatory deductions for pension plans as
4.1.1. earnings. By attributing these deductions to future

income without allowing the deduction from the gross
income, the parent would charged with the income twice.




2.5.1.b,A. As written, allows parent to be included in the total
number of persons eligible for benefits under the
provisions of the insurance policy when it is possible
that the parent would have coverage without any cost.
Many group policies/plans do no charge the employee for
for single coverage, but only charge for dependant
coverage.

2.8. It does not seem fair to the child/children included in
the formula to permit a SCOLA allowance to the Absent
Parents' children by a previous marriage, without
consideration of whether, or not, the Absent Parent is
actually contributing to that child's support.

Nowhere in the formula doss it address AFDC or S88I. It is our

understanding that Federal Program benefits are not to be
considered income under the Child Support Guideline.

Prs
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DIANA L. JOHNSON JUL 27 1933
FAMILY LAW MASTER IR Wi
Mason Ceounty MASON AND PUTKRAM COUNTIES
675-7750 Post Office Boxz 311
Point Pleasant, West Virginia 25550
Putnam County Brenda Shirley
586-0242 Assistant

July 23, 1993

Mr. Christopher G. Moffatt, General Counsel
Child Advocate Qffice, Capitol Complex
Building 6, Room 817-B

Charleston, WV 25305

RE: Proposed child support guidelines

Dear Mr. Moffatt:

Encleosed please find wmy comments upon the preposed child support
guidelines. T believe your proposals make some much needed changes in the
guidelines and overall are a great imprcvement.

Thank you for anm opportunity to provide comment upon the proposed changes.
IT there are any questions which I might answer or any mannetr in which I might
be of assistance, please contact my office. Pl

Sincerely,

@\%5%@

Diana L. Johnsen
- Family Law Master

DLJ:bls
Enclosure




78-16-2.5.3.a.

78-16-2.8.1.

78-16-2.10.4.c.

78-16-9.1

78-17-3.1

78-17-5.1

COMMENTS ON
PROPOSED CHILD SUPPORT GUIDELINES

This section is unciear. Where may the deduction be
made? Doesn't the Farley decision provide for a
dollar for dollar set-off of these payments against
the child support obligation?

‘Excellent provisionl

Good definition of joint custody formula. This area
has always created difficulties.

- I disagree with making it madatory that the court or

law master disregard the child support formula in
situations where the obligation is below the minimum.
There are cases where the obligor cannot pay more than
the formula.

This will precipitate a flood of modifications as
each child reaches an age which places them within
the next age category. I would prefer to have the
amounts raised while still basing them upon the
child's position in the household.

What is the basis for using 5100.0C as the minimum
child support cbligation? The practice in my“i‘egion
has been to use a $50.00 minimum which was based

upon the $50.00 set-off from AFDC. This would appear
more Togical in that: 1. We are to make every effort
0 benefit the children and, if the mother is an AFDC
receipient, she will receive the $50.00 set-off; and,
2. We must assume that there are persons unable to
pay support in accordance with the child support
formula if are setting a minimum.



DAVID P. BORN

FAMILY LAW MASTER Ajf G

MARION AND TAYLOR COUNTIES (304) 363-1807 Al
-\ e 2

P. O. BOX 1305
Fairmont, WV 26554

August 5, 1993

Mr. Christopher G. Mcffatt
General Counsel

Child aAdvocate Office
Capitol Complex

Building 6, Room 817-B
Charleston, WV 25305

RE: Comments to Proposed Revised Child Support Guidelines

Dear Mr. Moffatt:

I have reviewed the proposed Revised Child Support Guidelines
and have the following comments.

In regards to Sections 78-17-1, et seq.:

Having the primary support needs of the children to be set
according to the age of the children is an interesting concept
but will have problems in application. Does having a child
crossing a threshold age entitle one to a modification of child
support absent some other change of circumstances? Where at the
time of the hearing to establish child support a child is 12
vears and 9 months should the order make provisions for now and
for three months” in the future?

When it comes to establishing an attribution of mininim wage
in Section 78-17-6 why has a gross amount been set rather than a
net? There may be variations in the net due to the number of
deductioas but the differences these variations make in the
actual child support amounts are only a few dollars; not enough
difference to make it worth while going through tax tables to
calculate withholding for each c¢ircumstance.

The minimum child support amount established by section
78-17-5.1 may be too high for a number of areas of the State. A
minimum is a convenient idea. .It is unclear from the rule if
there is any time when the minimum child support amount should
not apply. Some standards should be established for the _
application of the minimum amount. Guidelines do not look fair
when they do not work both ways. ' '
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In Section 78-17-2 it is good that you have simplified the
self support deduction. It is hard to justify wvariations in the
self support amount in the current guidelines. 2A single
non-variable self support deduction make the most semnse 1f you
have such a thing in a formula. )

In regards to Section 78-16-2.5.3 the unearned income
provisions seem too strict. While I agree that it may be
inappropriate to deduct SSI paid to a child for a condition of
the child, I think to disallow such payments to a child for a
condition of a parent, at least the payor parent, is extremely
burdensome to the payor parent and an unwarranted windfall to the
payee parent and to the child.

As a general statement these proposals, like the current
Guidelines fails the keep it simple test. While the system may
be mathematically fair and meet all the necessary goals, no one
who fails to understand it will think it fair. You have put
together 17 pages of nearly incomprehensible regulations in a
system where approximately half of the persons who use the system
and who will be subject to the guidelines appear without counsel
to attempt to explain this to them. People do not trust what
they do nect understand. A system that sacrificed extreme
accuracy for simplicity and predictability by its users might
prove more palatable. In this vein I f£ind the actual format of
the propeosed revisicons difficult to read and comprehend with all
of its sub-numbered paragraphs and such. It discourages me to
attempt to read it, and I can imagine a layman trying to wade
through this and making sense of it.

As a second general statement I guestion the necessity of
changing the formula method. We have just gotten the bar and the
public, to some extent, use to the formula we now use. It makes
sense to adjust the self support amounts, primary supporit: and
SOLA percentages to account for changes in the economy. But to
change the method after just getting over the initial confusion
is to ask for trouble and backlash. Besldes, I'm used to doing
it this way!
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Thank you for your atteation to these matters. I hope you
find these comments useful. I am sorry that I will aot be able
to attend the public hearing, but your notice of same came after
my docket had been set for that date. Please let me know if
there are additional hearings or meetings that I might attend.

Family Lgw Master,
Region 16




BELL & GRIFFITH, L.C. N
Allommeys al Law d
1625 IN. Walker Street
Princeton, Wast Virginia 24740
Rebacca M. Bell (304) 425-4554
Mary Ellen Griffith

August 12, 1993

Christopher G. Moffatt
General Counsel

Child Advocate Qffice
Capitol Complex
Building 6 Room 817-B
Charleston, WV 25305

RE: Proposed revised Child Support Guidelines

Dear Mr. Moffatt:

I am generally guite pleased with the proposed revisions in
the child support guidelines and applaud you for a job well done.
I do have some concerns regarding the proposed revisicons. I am
unable to attend the public Hearing, but ask that the following
comments be given due consideration.

1.  PROPOSED RULE 78-17-5: MINIMUM CHILD SUPPORT AMOUNT -

I am opposed to setting a minimum child support order amount
of $100 as set forth in the proposed rule. I take issue with
both the language of the rule and the amount proposed.

The language proposed 1is ambigucus in that it does not set
forth with specificity in what circumstances a minimum amount
would be considered. It was/is the Family Law Master praciice in
Mercer County to attribute a minimum support amount to the
custodial parent thereby reducing the obligor's c¢child support
amount by $50. This creates an extremely onerous burden on low-
income wage-earning custodial parents who might not otherwise
earn enough to have income available for c¢hild support (although
their meagre earnings are obviously being shared with the
children in - their care). I suggest that the Rule be made c¢lear
that the minimum amount is the amount the non-custodial parent
must pay. I believe the following language adequately addresses
this concern: “The minimum amount a support obligor shall be
ORDERED to pay to the support obligee shall be $50 per month,"™

I d0 not oppose a minimum child support amount because I
believe the support obligation falls even on the poorest of the
poor. However, I have been unable to discern any sceneraio
except that of a disabled parent who receives 53S8I (maximum amount
is Jjust over $400) or a part-time employee who is seeking better
employment (otherwise minimum wage c¢ould be attributed) [if a
minimum wage of $737 is attributed the obligor would still have
over $100 available for child support even after subtracting FICA
and income tax per the tax tables] upon whom such minimum would




fall. I do not believe artritrarily requiring a $100 minimum
payment from such a low-income obligor can be justified by either
the statutory frame work or the best interest of the child. If
the custodial parent recelves public benefits only $50 of the
minimum amount will go to the <children as a pass through.
Regquiring the low-income obligor to repay the public debt
certainly does not benefit the c¢hildren, nor does repaying AFDC
dollars with SS8I dollars benefit the tax payer. Further, the
disencentive a $100 deduction from income represents to a wage
earner will potentially lead to less marginal employment rather
than more and could be detrimental to the child by c¢reating such
disencentives. Nor does an additional $50 payment substanially
affect the tax burden.

The statutory £frame work contemplates that children share
the income level of both parents. Unfortunately, the children of
disabled and marginally employed parents suffer from the poverty
of their oparents. A $50 minimum payment can be met even by an
SSI receipient without rendering them destitute and/or homeless.
A 3100 minimum amount could force such a person into such
conditions. _

= 2. PROPOSED RULE 78-17-6: ATTRIBUTION OF MINIMUM WAGE AMOUNT

I would add to that section the proviso that withholding
from income is calculated in the same manner for attributed
income as for persons who actually are paid a minimum wage (i.e.
by looking at the tax tables). When I read this section, it was
unclear how you got from gross income +to net income for
attributed income.

3. LEGISLATIVE RULE 2.2.4.B: DEDUCTIONS FROM INCOME FOR
PENSION PLANS &%

I am concerned about adding mandatory pension deductions
back in for purposes of calculating child support. The support
obligor has no control over such income and cannot make it
available under any circumstances for the use of his c¢hildren.
Further in reference to the statutory regquirements, this is not
money that would be available to the children if they were living
in an intact two parent household. Mandatory pension plans are
set up to provide for persons in their old age. I believe that
one can assume that in the vast majority of households the
children would be long past the age for receiving child support
at such time as the income becomes available to the obligor. It
appears to me to be contrary to the rule allowing deductions for
mandatory amounts withheld from income and, in addition, I
believe it 1is contrary to public policy to require support on
income. The obligor is not actually receiving because their
employer has established a pension plan to meet a legitimate
societal need. '

4. I am concerned that no direction is given regarding the
time period to be used 1in calculating child support. While




considerable requirements have been added regarding partnership
income distributions, interest income, dividend distributions,
etc., it is not clear how far back income is t0 be considered in
planning for distributions as child support in the future. I do
not have an easy scolution te this thorny problem, however I
believe the most recent federal tax return should be
presumptively wused unless the support obligor can produce
substantial evidence of a deviation from the prior vears income
{see Stephans v. Stephans). I believe that the rules should
include recent case law reguirements to the effect that both
parents are required to provide the most recent tax return, as
well as, year to date earnings, dividends, interest, etc.
statements. .

Thank you for your consideration of these comments.

Sincerely,

‘
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Mary Elien Griffith
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cc: file
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COMMENTS ON PROPOSED AMENDMENTS TO
TITLE 78
DEPARTMENT OF HEALTH AND HUMAN RESOURCES
CHILD ADVOCATE OFFICE
SERIES 16
GUIDELINES FOR CHILD SUPPORT AWARDS

SUMMARY

In general, the proposed rule is a mixed bag for
low=income families. Although some of the propesed
changes would result in more equitable distribution of
limited rescurces between obligee families and cbligors,
other changes would do little to improve the situation
of children living in poverty.

The development of a minimum child support amount
all parents should

is a positive .step. In general,

contribute in at least some manner to the support of
their children. 2 minimum support amount could be unfair
in some cases, however, particularly if it wefé as high
as $100.00 per month, as proposed in the accompanylng
procedural rule. Rather than use a minimum support
provision to reallocate an arbitrary amount cf money
between members of low-income families, our clients
support another means of balancing the needs of parents
and children when the parents' total income is not enough

+o meet the basic standards of need set out in the.

guidelines.




If there is insufficient Zdncome to provide for the basic
suppcert of the parents and the children, resources should be shared
on a pro-rated basis. By allocating income between parents and
children in this manner, each will share propocrticnately in the
available resources, and none will be forced to suffer
disproportionate poverty. Our c¢lients +therefore propose the
following addition to the guidelines as a means of adjusting the
self-support deduction for parents and the primary need amounts for
children in such cases:

Calculation of primarv support obligation of each parent where
primarv child support need is not met

a... If the total net income available for c¢child
support from both parents is less than the total primary
child support need, a needs adjustment percentage shall
be calculated prior to the calculatiocn of the primary
support obligaticn of each parent.

b. The needs adjustment percentage shall be
calculated by dividing the sum of the parents! net
incomes by the sum of their combined standard deducticns
and the total primary support need.

c. The standard deduction for each parent and the
primary child, support need for each child shall be
multipiied by the needs adjustment percentage to obtain
the adjusted standard deducticon and the adjusted primary,
child support need.

d. Where adjusted standard deductions and adjusted
primary support need are calculated in accordance with
this section, the primary support obligation of -each
parent shall be calculated by using the adjusted standard
deduction and the adjusted primary child support need
amounts, in accordance with this rule.

Qur clients are also concerned about the need for freguent
modification proceedings due to age-based primary support amocunts,

and we therefore suggest that the Child Advocate Office explore the




possibility of guidelines that would provide for automatic
adjustments in child support as part of an initial child support
order. Such automatic adjustments might reduce the need for
frequent modifications, based upon children moving into a new
category for support purposes.

Other, more specific comments are set forth in the analysis

that follows.

ANAT VSIS OF PROPOSED GUIDELINES
Minimum support and an alternative for low—income families
From the standpoint of low-income familieg, perhaps the
biggest change incorporated in the proposed rule 1is the
establishment of a minimum child support award. Our clients see
merit in this concept, and believe that it is appropriate to
recognize the duty of all parents to contribute éo their children's

support, even if only in nominal amount.

-— Minimum support as a means to allocate limited resources

r

The minimum sup?ort requirement is apparently intended to deal
with a larger issue, however, particularly if it 1is ultimatéiy set
at the proposed level of $100.00 per month. Because of problems
in applving the guidelines to =situations where the non-custodial
parent's net-income is less than his or her self-support deduction,
children in these cases have in some instances been granted
inadeguate support or no suppoft at all. In such situations,

children may face the prospect of deepening poverty, while their

non-custodial parents maintain or even improve upon their previous




standard of living following a divorce or -other dissolution of the
family unit.

For example, without the minimum support provision, a non-
custodial parent who earns up to $550.00 per month would pay no
child support under the proposed guidelines, even if the custodial
parent was legitimately unable to work and had no income with which
to support the children. 2 minimum support award in this situation
would provide at least some relief for the children, while at the
same time balancing the hardship between the two parents to some
extent.

Unfortunately, however, an established minimum child support
provision does not balance the interests of parents and children
with any real precision. In some cases, even a $100.00 minimum
support award would be unfairly 1low, and in other cases such an
award would be unfairly high. For example, a non-custodial parent
with several children who receives net income of $640.00 per month
should pay more than $100.00 per month in child support, if the
custodial parent’s)other income were only $300 per month.

Conversely, if the custodial parent enjoys a comfégtable
income, while the non-custodial parent receives only disability
benefits of less than $450 per month, a minimum support award of

$100 might serve only to impoverish the non-custodial parent.’

1 The problem of a potentially excessive minimum support
amount is of particular concern in that the proposed rule does not
appear - to allow £for any departure from the minimum support
requirement, no matter how compelling the facts of a given case.
Section 78-16—-9 requires that the court or master "shall disregard
the formula and assign the minimum child support amount" whenever
the formula produces a result less than the minimum support amount.

4




—— Better allocation of resources and needs

The problems of providing support for children when a parent's
income is relatively low can be better addressed by means other
than a minimum support requirement. In particular, our clients
suggest the use of a system that would adjust the amounts used for
parents' self-support deduction and the children's primary support
need where the primary support need of the children would not
otherwise be met under the formula. Such a system would have many
of the advantages of a minimum support amount, but would avoid most
of its more serious flaws.

Such a system of adjusted need allowances could work as
follows: If the amount availlable for the primary child support
need is less than the primary support need for the children, each
family member would be expected to share in the shortfall and to
make ends meet with a reduced need allowance. The standard
deduction f£0r both parents and the children's primary support need
would all be reduced, in accordance with the ratio of the total

El

need to the total net income of the parents. In this way, each

e

person would share on a pro-rated basis in the limited resources

available, and none would benefit at the expense of the others.

At the very least, the guidelines should expressly state that any
minimum support amocunt should not be applied where the primary
support need of the children is met without resort to the minimum
support provision, and the application of the minimum support
provision would deprive the non-custodial parent of the means of
suppeorting himself or herself.




-— Illustrations of the adjusted need proposal

To illustrate this proposal, one might imagine a situation
where the parents of a ten-year-old and an eight-year-old each had
a net monthly income of about $600. Using the figures set out in
the proposed procedural rule, each parent would have only 3§50
available for the primary support of the two children, after
deducting their own self-support allowances. Because this amount
would not provide for the children's primary support under the
guidelines, our proposal would call for the calculation of a
income-to-need percentage, by dividing the total net income of the
parents by the total need allowances of the entire family.

In this example, the calculation would result in a figure of
80% ($1200 divided by $1500). Each parent's self-support deduction
and the children's primary support need would then be multiplied
by this percentage, to,obtain an adjusted need allowance. Using
these adjusted amounts, child support would be set at $160.00 per
month.? Neither the children nor the non-custodial parent would be

’

required to bear the entire burden of the shortfall between income
and basic needs. This approach is more equitable than th:‘$100
minimum support proposal, because it distributes the income
available among the parents and the children in accordance with

their needs. -

2 The calculations for this example are set out in Appendix A,
along with several other illustrations of how the adjusted need
allowance system would work.




Although the adjusted need allowance method produces a child
support award higher than the proposed minimum support amount in
the example above, it would produce lower support awards in other
situations, where the minimum support proposal would be unfairly
burdensome on support obligors. For example, if the custodial
parent of a thirteen-year—old child had a $600 per month net
income, and the non-custodial parent's only income was SSI in the
amount of $434 per month, the income-to-need ratio method would
result in a support order of $6.41 per month.® “The custedial
parent would have $606.41 for supporting his or her household, and
the non-custodial parent would still have $427.59. In contrast,
the proposed minimum support provision would result in a total of
$700 for the custodial household and only $334 for the non-
custodial parent.

Although the adjusted needs allowance method would, in some
cases, produce little or no child support, it clearly generates
results more closely tied to the parties! particular circumstances.
our clients urge the adoption of this method to calculate support
where income is insufficient to meet basic needs, coupled ;ith a

relatively low minimum child support amount in all but the most

unusual cases.

Age-based primary support

The proposed guidelines would take into account the recognized

fact that older children, as a general rule, require greater

3 The calculations for this example are also set out in
Appendix A.




amounts of money to support than do younger children.* To obtain
this greater amount of child support, however, custodial parents
will probably have to petition the courts for a modification of
their support awards.

If several children of different ages are involved,
modification petitions might be needed every year or two. For
example, if the three levels of support set out in the proposed
procedural rule are eventually adopted, a family with children of
the ages 2, 4, 9, and 11 could conceivably be in court for
modification proceedings for four consecutive years.

This burden on custodial parents and on the courts could be
minimized by establishing child support at the initial proceeding
for the next several yvears, taking into account the anticipated
advancement of the children through any established age categories.
For example, if the only child of a marriage is eleven at the time
his parents divorce, the court could set child support at the
proper amount for the time of the divorce, with a provision for the

»

child support to increase appropriately upon the child's thirteenth
birthday, without further court action. Such an approachVShould
be considered for inclusion in the guidelines.

Gross income

The proposed rule improves upon the current guidelines

somewhat by including greater detail in its calculation of gross

4 Although the age-based need amounts are set out in the
proposed procedural rule, the legislative rule refers to "age-
based" need amounts.’ ’ -




income. It would be helpful to include a general definition that
would clearly include self-employment income and other income not
specifically menticned in the rule. For example, it might be
stated that gross income includes all amounts includable as income
for purposes of federal or state 1income taxation, unless
specifically excluded by the guidelines.

—— Overtime

With regard to overtime income, the proposal adequately
addresses the concerns raised by the 1993 amendments to the West
Virginia Code, in §48A-2-8. The proposed rule adopts a general
principle that appears to be followed in many, if not mnost,
jurisdictions within the state already. When income is received
from overtime employment, that income is considered in the same
manner as any other form of income. This solution allows children
to share in the parent's rescources; at the sameﬁgime, it does not
require the ©parent receiving overtime income to pay a
disproportiocnate share of this type of income for child support.

r

The main problem including overtime income in child support

o
calculations is that one cannot always accurately predict the

future availability of such income. Obligors with a long history
of receiving regqular overtime fregquently come into hearings with
dubious claims that they expect a drastic cut in their overtime
earnings in the future; other obligors appear to intentionally
reduce their overtime income for a few months before a child
support hearing, only to return back to !"business-as-usual"

immediately after their support obligation is set based upon an




artificially low income.

The proposed rule deals with the somewhat unpredictable nature
of overtime income in a reasonable way -- by locking at a party's
past history of overtime income. There is no better predictor of
future overtime than the average amount of overtime earned over a
reasonable length of time in the past. This approach alsc has the
advantage of allowing parents to maintain their existing employment
patterns without penalty in child support calculations.

Although the basic approach of the proposed rule to overtime
is workable and realistic, there are at least two practical
problems with the proposed rule. First, it may be difficult to
obtain the information needed for support calculations. An
employer may not report tc an employee the total number of overtime
hours worked in a given twelve-month period; W-2 forms and tax
returns do not break down income into overtime and non-overtime
income categories. Unless an employee's pay stub includes a "year-
to-date" breakdown on overtime, it may be impossible to obtain

»

effective access to the information contemplated by the rule.

To deal with this potential problem, the rule could be ggvised
to reflect other types of information that might be available.
Since overtime income is treated basically the same as other forms
of income, total income figures from Ww-2 forms or tax returns could
be used to determine child support, without the need to break down
income into overtime and non-overtime. If such an approach is

adopted, it will be necessary to take into account pay raises made

effective during or after the year for which the information is

10
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available.

The second potential problem with the proposed rule is that
its wording suggests that persons can be required to work overtime.
our clients agree with the principle that individuals should be
attributed income for voluntarily reducing thelr incomes in efforts
to reduce their contributions to the support of their children.
They do not believe that the guidelines should state that a parent
tshall not woluntarily limit his or her income by refusing to
accept overtime employment,? as in proposed section 78-16-
2.1.1.a.A.(b). The guidelines can properly refuse to recognize the
voluntary reduction in income caused by the refusal to accept
overtime employment, but they cannot properly require a person to
accept such employment. Indeed, the prohibition on involuntary
servitude found in the thirteenth amendment to the U.S.
Constitution might bar such a direct requirement on overtime.

This second objection can be cured by simple drafting changes.
For example, the section cited above could be changed to read: "A

>

parent who has traditionally accepted overtime employment . . .
shall be attributed income equal to the amount of income heﬂgr she
would have received from overtime employment refused by that
parent."

The problem here may be only one of language. Language can
be important, however, in creating and reinforcing perceptions.
It is not wise to foster the perception that obligor parents are

somehow enslaved by the system, being directly required to work

overtime for purposes of child support. Parents should recognize

11




that they can choose to reduce their overtime, with the
understanding that their child support obligation will have to be
paid out of their remaining earnings.

—— Seasonal and irregular employment

our clients support the proposed rule for averaging irregular
income over the course of a year. In general, a child's need for
a reliable and steady flow of child support is important encugh to
outweigh the parent's understandable desire to make child support
fit neatly with his or her income for the current month.

There may be situations, however, where the use of alternative
schedules for child support payments should be considered. Indeed,
the Legislature has mandated that the guidelines provide for the
use of such alternative payment schedules on a discretionary basis.
Guidelines should be provided to specify the general circumstances
under which the presumption for regular payments might be overcome
by the need to vary the periodic amount of payments, and to assure
that such variance would be minimized to the extent practicable.

»

In addition, any rule that averages income on an annual basis
must also take into account that recent increases in the rgfe of
pay will not be accurately reflected in such an average. Such pay
increases would presumably continue to be available for the payment
of child support during the coming year, and the child support
calculation should therefore take into consideration any recent
non-seasonal changes in income.

For example, a parent might work only twenty hours per week

from October to March, and forty hours per week from April to

1z




September. If such a worker earned $7.00 per hour from January
through November of a given year, and then received a pay raise in
December to $8.00 per hour, his or her gross income for that year
would be about $11,000.00. His or her expected income for the next
year, 'at the same number of hours but with the higher rate of pay,
would be almost $12,500.00. The formula should obviously take into
account the wage increase in setting child support.

—— Other issues concerning income

The rule tends to focus on cash as a basis for counting income
and deductions from income (see §§ 2.1.9, 2.1.10, 2.2.6). Because
of the greater potential for manipulation of income under other
possible approaches, our clients agree with the approach taken by
the proposed rule. The courts should be given discretion, however,
to use another basis for counting income when a parent attempts to
defer or  otherwise avoid income +to reduce his or her support
obligation.

With regard to the calculation of net income, the provision

»

on business exXpenses (§ 2.2.6) is somewhat confusing. There is no
definition of what would be a legitimate business expené: that
could properly be deducted from income. The first three lines of
§ 2.2.6.a.A are especially confusing; the provision would probably
be more clear if it simply stated that non-cash expenses are not
deductible as business expenses, even though they might be allowed

as deductible expenses for income tax purposes.

Unearned income of children

Previously the guidelines have not expressly defined unearned

13




income of children, which may be deducted from the children's
primary support need. Under the new proposal, it appears that only
distributions from trust funds would be considered unearned income
for purposes of the guidelines. We believe that this approach may
be unnecesgsarily restrictive. Disability payments, and
particularly such payments received because of the condition of the
obligor parent, should probably be taken intoc account in
calculating child support.

Multiple familyv situations

We recognize that one of the most difficult issues faced in
developing a child support formula is the issue of how to treat
children of several families, all of whom are entitled +to
reasonable support. It appears, however, that the proposed
guidelines offiit any means to allow for the primary support of other
children unless a support order has been entered for those
children. Under the current guidelines, § 2.6.2, the primary
support obligations of other children are deducted prior to the
S05LA calculation, énless those obligations have been set forth in
a court order and deducted from income previously in the f&gmula.
We do not see a similar provision in the proposal, and suspect that
this may have been inadvertent.

In other respects, the proposed rule establishes an
appropriate balance on the issue of multiple families. 2An obligor
should be expected to provide for the primary support of all
children beforé determining any Standard of Living Adjustment

(SOLA), and each child should share egually in the SOLA amount.

14




Split custody

In section 2.10.3.c, the proposal seems to confuse "split"
custody (where one or more children are in the custody cf each
parent) with "joint" custody (where the parents share custody of
the same child or children). The guidelines need to provide for
the not uncommon situation where parties may have several children,
with one or more of the children living with each parent.

General organization and structure

Particularly in 1light of the apparent trend toward greater pro
se participation in child support matters, it would be a major
advantage for any revised guidelines to be easily understood by lay
persons. Unfortunately, the proposed support formula is mnade
unnecessarily confusing by its structure and organization.

In particular, it would be extremely helpful if all
definitions were grouped in a single section, rather than spread
throughout the rule. Grouped in this fashion, defined terms could
be found easily, and the reader could focus on the actual mechanics
of the rule without unnecessary distraction. B&a.careful review of
the structure of the rule would also yield opportunities 25 add
greater clarity.

CONCLUSION

Although the proposed guidelines represent well-reasoned
options on several points, we strongly urge the Department of
Health and Human Resources to consider additional means to ensure
that child support awards reflect an appropriate balance between

parents and children, particularly where incomes are toc low to

15




satisfy the amounts ordinarily used to calculate the basic needs

of these persons. We also urge the Department to consider fully
the other suggestions made in these comments.

Respectfully,

%8

Robert E. Richardson

submitted,

DATE: August 12, 1993
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APPLICATION OF SUGGESTED
SUPPORT FCRMULAZ WHEERE TOTAL INCOME
IS INADEQUATE TO MEET ESELF-SUPPORT NEED
AND PRIMARY SUPPORT NEED FOR CHILDREN

Example 1 --

Custodial Parent Income
Non—-Custodial Parent Income

Total

Standard deduction - custodial parent
Standard deduction - non-custodial parent
Primary support need (two children)

Tctal need

Needs adjustment percentage = 80%

$600.00

600.00

$1200.00

$550.00

550.00

400.00

$1500.00

Adjusted standard deduction = $550 X 80% = $440.00

Adjusted primary support need = $400 x 80% = $320.00

APPENDIX 2

Custodial parent Non-custodial parent .-Total

Net income $600.00
Adjusted deduction =440.00
Available for support $160.00
Percent of tofal

available income 50%
x adjusted primary $320.00
Support obligation - $160.00

$600.00

=440.00

$160.00

50%

$320.00

$160.00

$320.00




Example -

Custodial Parent Income

Non—~Custodial Parent Income

Total

Standard deduction - custodial parent

Standard deduction - non-custodial parent

Primary support need (1 child)

Total need

Needs adjustment percentage
Adjusted standard deduction = $550 X 77.74% = $427.59

Adjusted primary support need

Custodial parent HNon—custodial parent

Net income
Adjusted deduction

Available for support

Percent of total
available income

% adjusted primary

Support obligation

$600.00
-427.59

$172.41

S6.42%

$178.81
$172.40

~TT.74%

$600.00

434,00

$§1034.00

$550.00

550.00

230.00

$1330.00

= $200 = 77.74% = $178.81

Toktal

$434.00

—427.59

$178.82




Example 3 =--

Custodial Parent Income ) $800.C0C
Non-Custodial Parent Income 700.00

Total $1500.00
Standard deduction ~ custodial parent $550.00
Standard deduction - non-custodial parent 550.00
Primary support need (3 children)} 600.00

Total need $1700.00

Needs adjustment percentage 88.24%

Adjusted standard deduction $550 x 88.24% = $485.29

Adjusted primary support need = $600 x 88.24% = $529.41

Custodial parent Non-custeodial parent Total
Net inconme $800.00 $700.00
2djusted deduction) —4£85.29 —485.29
Available for support £314.71 $214.71 $5298.42

Percent of total

available income 59.443% ' 40.56%
% adjusted primary $529.41 $529.41

Support obligation $314.70 5214.71

£




Example 4 —-—

Custodial Parent Income 5600.00
Non-Custodial Parent Income 300.00

Total $900.00
Standard deduction - custodial parent $550.00
Standard deduction - non-custodial parent 550.00
Primary support need (one child) 200.00

Total need $1300.00

Needs adjustment percentage 69.23%
Adjusted standard deduction = $5350 X 69.23% = $380.77

Adjusted primary support need = $200 x 65.23% = $138.46

Custodial parent HNon-custodial parent Total

Net income $S600.00 $300.00
Adjusted deduction: -380.77 .~ —380.77
Available for support 21%.23 =——== : £219.23

Parcent of fotal

available income ._100% 0%
®x adjusted primary - S138.456 , $138.46

Support obligation $138.46 § 0.00




»

Example 5——

Custodial Parent Income 3 0.00
Non-Custodial Parent Income 300.00

Total $300.00
Standard deduction - custodial parent $550.00
Standard deduction - non-custodial parent 550.00
Primary support need (one child) 200.00

Total need 51300.00

L

Needs adjustment percentage

Adjusted standard deduction

Adjusted primary support need = $200 x 23.08% = $46.15

Custodial parent

Net income S 0.00
Adjusted deduction =-126.92

aAvallable for suppert —_———

Percent of total

avallable income 0%
x adjusted primary S 46.15

Support obligation $ 0.00

23.08%

$550 x 23.08% = $126.92

Non—custodial parent

$300.00
-126.92

173.08

100%

S 46.15
$ 46.15

Total

£173.08
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information or who deliberately fails to disciose

information pursuant to the provisions of this section
is guilty of false swearing. '

CHAPTER 48A. ENFORCEMENT OF FAMILY

OBLIGATIONS.

ARTICLE 2. WEST VIRGINIA CHILD ADVOCATE OFFICE.

§48A-2-8. Guidelines for child support awards.
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(2) The director of the child advocate office shall. by
legislative rule. establish guidelines for child support

award amounts so as to ensure greater uniformity by

those persons who make child support recommenda-
tiens and enter child support orders and to increase
predictability for parents, children and other persons
who are directly affected by child support orders.
Thera shall be a rebuttable presumption, in any
proceeding before a2 family law master or circuit court
judge for the award of child support, that the amount
of the award which would result from the application
of such guidelines is the correc: amount of child
support to be awarded. A written finding or specific
finding on the record that the application of the
guidelines would be unjust or inappropriate in a

particular case shall be sufficient to rebut the pre--

sumption in ihat case. The guidelines shall not be
followed:

(1) When the child support award proposed to be
made pursuant to the guidelines has been disclosed to
the parties and each party has made a knowing and
intelligent waiver of said amount. and the support
obligors have entered into an agreement which pro-
vides for the custody and support of the child or
children of the parties: or

(2) When the child support award proposed to be
made pursuant 1o the guidelines would be contrary to
the best interests of the child or children. or contrary
to the best interests of the parties.

{b} The Legislature, by the enactment of this article.
recognizes that children have a right to share in their
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natural parents’ level of living, Accordingly, guidelines
promulgated under the provisions of this section shall
not be based upon any schedule of minimum costs for
rearing children based upon subsistence level amounts
set forth by various agencies of government. Thé
Legislature recognizes that expenditures in families
are not made in accordance with subsistence level
standards, but are rather made in proportion to

household income, and as parental incomes increase or’

decrease, the actual dollar expenditures for children
also increase or decrease correspondingly. In order to
ensure that children properly share in their parents’
resources, regardless of family structure, the guide-
lines shall be structured so as to provide that after a
consideration of respective parental incomes, that
child support will be related. to the extent practicable,
to the level of living which such children would enjoy
if they were living in a household with both parents
present :

(E) The guidelines prdomulgated under the provisions
of this section shall take into consideration the finan-
cial contributions of both parents. The Legislature
recognizes that expenditures in households are made
in aggregate form and that total family income is
pooled o determine the level ai whnich the family can
live. The guidelines shall provide for examining.the
financial contributions of both parents in relationship
to total income. so as to establish and equitably
apporticn the child support obligation. Under the
guidelines, the child support obligation of each parent
will vary proportionately according to their individual
Incomes.

{d) The guidelines shall be struciured so as to take
into consideration any preexisting support orders
which impose additional duties of support upon arn
obligor outside of the instant case and shall provide
direction in cases invelving split or shared custody.

(e} The guideiines shall have application to cases of

divorce, paternitv, actions for support and modifica-
tions thereof.




e i e ¢ = b e B e e e e et s 4R

100

101
102
103

104
103
106
i67
108
109
110

e

s T e A ST e T e s e e o

31 [Enr. Com. Sub. for 8. B. No. 358

(f) In promulgating the legislative rule provided for
under the provisions of this section,. the director shall
be directed by the following legislative findings: ‘

{1) That amounts to be fixed as child support should
not include awards for alimony, notwithstanding the
fzct that any amount fixed as child support will impact
upon the living conditions of custodial parents;

(2) That parental expenditures on children represent
a relatively constant percentage of family cansumption
as family consumption increases, so that as family
income increases, the family’s level of consumption
increases. and the children should share in and benefit
from this increase: '

(3) That parental expenditures on children represent
a deeclining proportion of family income as the gross
income of the family increases, so that while total
dollar cutlays for children have a positive relationship
to the family’s gross income, the proportion of gross
family income allotted for the children has a negative
relationship to gross income; '

(4) That expenditures on children vary according to
the number of children in the family, and as the
number of children in the family increase. the expen-
ditures for the. children as a group increase and the
expenditures on each individuzl child decrease: so that
due 1o ingreasing epo"nomies of scale and the increased
sharing of resources zmong family members, spending
will not increase in direct proportion 1o the number of
children:

{3} That as children grow older. expenditures on
children increase, particularly during the teenage
vears, ; -

(g} The director of the child advocate office shall
review the guidelines at least once every four years to
ensure that their application results in the determina-
tion of appropriate child support awards. Such four-
year period shall begin on the first day of July, one
thousand nine hundred eighty-nine. Upon compietion

of the four-vear review period ending on the thirtieth
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day of June, one thousand nine hundred ninety-three,

after consulting with the supreme court of appeals '
circuit judges and family law masters, the dlrecto:-
shall propose for promulgation a legislative rute in

accordance with the provisions of article three, chap-
ter twenty-nine-a of this code which amends and
updates the guidelines required by this section. _Such

limited to. prov1s;ons regardmg the foilowmg subject

matters:

(1) In determining the child support cbligation of a
parent whose emplovment income consists. in part, of
compensation for overiime hoursﬂ worked the Emde-
lines shall provide for a child suppert order which
fAciudes a consideration of such overtime compensa-
fion, balancing the interest of children to share in the
resources of such parent with the interest Dt' the
parent in not being penalized for accent_!_g_overurr}g
work. Any formula which is used to compute antici-
pated overtime co_pensaii_on sha_il_gﬂ_gg_f_p_r___t_‘n_e
irregular nature of such compensation.

(2) In determining the child support obligation of 2
parent whose employvment income consists of comnen-
sation for seasonal emplovment. the guidelines sha[l
provide for discretionarv use-E_f' zliernative Dawnem
schedules which mav vary the periodic amount_s
required to be paid, o -

(3) In determining the child support obligation of =
parent whose suppert obligation extends to the child-
ren of more than one family. the guidelines shall be
structured so as to equitablv provide for all children to
whom the obligor owes a2 dutv of support.

ARTICLE 4. PROCEEDINGS BEFORE A MASTER.

§48A-4-1. Appointment of family law masters; term of

EEN VL SV

office; vacancy: removal.

{a) The familv law masters holding office on the
effective date of this section by virtue of apoomtments
made under the prior enactmems of this arucle shall
continue their service {or a term of office endmg on
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IN THE SUPREME COURT OF APPEALS OF

January 1993 Term

No. 21544

KAREN P. ZAIESKI, NOW KNOWN AS KAREN P. HEIN,
Plaintiff Below, Appellant,

Ve

ROBERT J. ZALESKI,
Defendant Below, Appellee

Appeal from the Circuit Court of Chio County
Honorable W. Cralg Breoadwater, Judge
Civil Action No. 86=C-=145(B)

REVERSED AND REMANDED WITH DIRECTIONS

Submitted: May 4, 1993
Filed: June 24, 1993

Arch W. Riley
Riley & Riley
Wheeling, West Virginia

Attorney for the Appellant

.

M. Jane Glauser

Seibert, Kasserman, Farnsworth,
Gillenwataer, Glauser & Richardsen

Wheeling, West Virginia

Attorney for the Appellee

This Opinion was delivered PER CURIAM.
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SYLLABUS BY THE COURT

"when a family law master or a circuit court enters an
order awarding or modifying child suppeort, the amount of the child
support shall be in accordance with the established state

guidelines, set forth in 6 W.Va.. Code of State Rules §§ 78-16-1 to

78-16-20 (1988), unless the master or the court sets forth, in
writing, specific reascons for not fellowing the guidelines in the

particular case involved. W.Va. Code, 48A-2-8(a), as amended.”

Syllabus, Hollevy v. Holley, 181 W.Va. 356, 382 S.E.2d 590 (1989).




Per Curiam:

This is an appeal by Karen P. Zaleski from an order of
the Circuit Court of ©Ohio County which reduced a c¢hild support
award made to her by a family l?w master. The appellant contends
that in reduqing the child support award from $5,104.75 a month to
$3,300.00 a month, the circuit court erred. After reviewing the
record and the questions presented, this Court agrees.
Accordingly, the Jjudgment of the Circuit Court éf Ohié County is

reversed.

The appellant, Karen P. Zaleski, now Karen P. Hein, and
Robert J. Zaleski, an orthopedic surgeon, were divorced on July §,
1988. At the +time of the divorce, the parties had three infant
children, and the circuit court, in granting the divorce, placed
tne children in the custody of the appellant. The circuilt court
also ordered Robert J. Zaleski to pay $2,500.00 per month child

support for eleven months.

L F

ot

Almost immediately after entry of the original order,
Robert J. Zaleski filed a petition to modify the child support

award, and the matter was referred to a family law master.

The family law master rendered a report on the
modification petition on June 22, 1989. 1In that report, he ruled

that only $6,000.00 of Robert J. Zaleski’s monthly income should be




subjected to the child support calculation. The imposition of the
$6,000.00 cap on income subject to the calculation had the effect
of medifying the original child support award from $2,500.00 per
month to $2,445.00 per month.!

On August 31, 1989, the Circuit Court of Ohio County
affirmed the family law mnmaster’s findings and affirmed the

modification ¢of the child support pavable.

on August 27, 1889, the appellant married Albert cCarl
Hein 'and moved with the three children to Mr. Hein’s residence
located in Arnold, Maryland. To prepare the Eouse to accommodate
the appellant and the three children, Mr. Hein incurred substantial

rencvation expenses.

After moving to Maryland, the appellant cbtained work con

a part-time basis and alsec worked at obtaining a Master’s in

#

‘Legal authority for subjecting no more than $6;300.00
cf monthly income to the child support formula is found in 6
W.Vva.C.S.R. § 78-1i6-7.2.2, which 1s discussed in the body of the
opinion. As indicated in Bettinger v. Bettinger, which is also
discussed in the body of the opinion, the Rule does not regquire a
family law master to consider only the first $6,000.00 of monthly
income in setting child support. In spite of the use of the word
"cap" in some of the literature relating to the calculation of
child support, it does not, in effect, "cap" the amount which may
be considered at $6,000.00 per month. Rather, it allcows a master
or court, in the exercise ©of sound discretion, and after
considering various factors discussed in the body of this case,
to limit the amount of monthly income subject to the formula
where the discretionary income of one of the support obligors
exceeds $6,000.00 per month.




Business Administration degree at Loyola University in Baltimore,

Maryland. She received the MBa degree in'May, 1990.

In January, 1991, the appellant began temporary full-time
work as assistant to the president of the University of Maryland at

a salary of $25,000.00 per vear.

As a result of the alterations in her 1life, the.
appellant, on May 15, 1991, petitioned the Circuit Court of Chio

County to amend the child support award for her children.

A hearing was conducted on the motion to modify the child
support award by a family law master on 2August 20, 19%1. On
February 10, 1892, the law master, after examining the evidence
developed at the hearing, filed a report and recommended decision
with the Circuit Court of 0Ohio County. In the report, the law
master noted that Dr. Zaleski’s annual income had increased from
$211,300.00 in 1988 to $232,562.00 in 1989 to $371,437.00 in 1%990.
The master found that, based upon the testimony of Dr. Zaleski,
there would appear to be no realistic expectation of a diminution
of income. The master concluded:

I f£ind that it is appropriate to consider Dr.

Zaleski’s net monthly income at $22,000.00 as

he earned in 1990, and as no realistic

expectation of diminution of income is

anticipated.

I further find that based upon her education

and employment experience, Mrs. Hein would be

able to obtain employment netting

approximately $2,000.00 per month.

3




After noting that Dr. Zaleski should be given credit for monthly
expenses in-the amount of approximately $8,000.00, the family law
master proceeded to find:

Based upon the foregoing findings, I further
£ind that Dr. Zaleski has $14,000.00 available
for child support calculation under the Melson
Formula and to which no cap should apply and
to which no further offset should be nade

- - -

Calculating the Melson Formula under the
foregoing findings, I find that child support
should be set in the amount of $5,104.75 per
month, according te the <c¢hild support
calculation which is attached hereto and to be
deemed a part hereof.

On February 24, 1992, Robert J. Zaleski petitioned the
circuit court to review the master’s findings. The court granted
the petition and, after reviewing the evidence, reduced the
master’s recommended award of $5,104.75 per month for eleven months
to $3,300.00 per month for eleven months. In reducing the award,

the court stated:

The Court concludes that the Family Law Master
erred in the calculation o¢f the Melson
formula), failing to apply the maximum income
cap as provided by 6 WVCSR 78-16.2.6, and in
the calculation of the parties’ child support
expenses ., . . . However, the Court is also of
the opinion that given this Court’s last order
on the issue of child support being in 198s,
an increase of child support is warranted.
The Court concludes that, given the
information submitted at the hearing, the
monthly child support for each child should be
$1,100 per month for a total of $3,300.00.

B




On appeal, the appellant claims that because the family
laﬁ master’s determination of Robert J. Zaleski’s child support
obligation under the formula was based upon substantial evidence on
the record as a whole and did not involve an abuse of discretion,

the circuit court erred by reducing the master’s support award.

The appellant alsc claims that the family law master
correctly used the "SOLA" or “standard of 1living adjustment”
percentages of the formula in determining the child support
obligaticn, and because the master’s award was consistent with the
level” of 1living the children would enjoy if living with both
parents, the circuit court erred and abused its discretion when it
reduced the suppeort award from $5,104.7% to $3,300.00 per month

without proper explanaticn.

As explained in Holley v. Holley, 181 W.Va. 396, 382

S.E.2d 550 (1989), West Virginia‘’s child support guidelines (the
so-called Melson Formula) were adopted as the result of the passage
of federal law which became effective on October 1, 1987, and which
required each state to establish guidelines for determining the
anmount of child support awards. 42 U.S.C. § 667 (Supp. IV 1986)}.

As indicated in Holley v. Holley, the federal legislation allowed

the states to establish the guidelines either by statute of by

judicial or administrative action.




In anticipation of the federal requirement, the West
Virginia Legislature enacted W.Va. Code, 48A-2-8(a), which required
the director of the Child Advocate Office within the West Virginia
Department of Human Services to establish by legislative rule

guidelines for child support award amounts,

As initially written, W.Va. Code, 48A-2-8(a), provided:

Such guidelines shall  be followed by the
children’s advocate, the family law master and
the circuit court unless, in each instance,
the advocate, naster or judge sets forth, in
writing reasons for not following the
guidelines in the particular case involved.

The Legislature in 1989 amended W.Va. Code, 48A-2-8, to provide

that:

There shall be a rebuttable presumpticn, in
any proceeding before a family law master or
circuit court judge for the award of child
support, that the amount o©f the award which
would result from the application of such
guidelines is the correct ameount of child
support to be awarded. A written finding cor
specific finding on the record that the
application of the guidelines would be unjust
or inappropriate in a particular case shall ke
sufficient teo rebut the presumption in that
case.

In Holley v. Holley, Id., this Court addressed the

gquestion of whether the West Virginia Legislature, in the original

versicn o©f W.Va. Code, 48A-2-8(a), mandated <that, in every

instance, child support be set strictly according to the guidelines
promulgated pursuant to the statﬁte. In addressing that question,

the Court, since it confronted a case which arose before the
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amendment to the Code section became effective, relied upon the

language of W.Va. Code, 48A-2-8(a), as originally enacted. The
Court, however, in note 4, indicated that the language had been
amended and that the amendment in no way limited the decision in

the EHeollev case.

In Hollev wv. Holley, Id., the Court essentially found

that under ordinary circumstances, child suppert in West Virginia
should be calculated in accordance with the rules set forth in the
guidelines. The Court, however, indicated that under appropriate
circﬁ%stances, a differéﬁt child support could be made. In the
single syllabus of the Hollev case, the Court‘stated:

When a family law master or a circuit court
enters an order awarding or modifying child
support, the amount of the child support shall
be in accordance with the established state
guidelines, set forth in 6 W.Va. Code of State
Rules §§ 78-16-1 to 78=-16-20 (1%88), unless
the master or the court sets forth, in
writing, specific reasons for not following
the gquidelines in the ©particular <case
invelved. W.Va. Code, 48A-2-8{(a), as amended.

2

In this Court’s view, the rationale of the= Holley
decision still is persuasive in this State, even though W.Va. Code,

48A~-2-8, has been amended.

In Bettinger v. Bettinger, 183 W.Va. 528, 396 S.E.2d 709
(1920), the Court examined the child support formula further. The
Court noted that "[ujnder the child support formula, there are two
calculations for child support. The first calculation is to

7




determine the primary child support, which essentially covers the
basic needs._of the children." The Court explained that the second
calculation was called the "SQLA"™ or ‘'“standard of 1living
adjustment” and "[t]lhe S0LA calculation 1is then [after the
calculation of the primary child support] made based on defined
percentages for.the number of children." Bettinger v. Bettinger,

Id. at 540, 396 S.E.2d 709 at 720.

The specific question in the Bettinger case was whether
it was mandatory for a trial court to use the child suppert formula
in c¢élculating the "SOLA." In addressing the guestion, the Court
noted that the "SOLA" provisions of the child suppert guidelines,
6§ W.Va.C.S8.R. § 78-16-2.7.2, provided:

If the discreticnary income of eithexr support
obligor exceeds six thousand dollars per
month, or if the comrbined discreticnary income
of both support obligors exceeds eight
thousand dollars per menth, the court or
master may not apply the percentages set forth
in this section. Under such circumstances,
the court shall equitably determine the SOLA
suppeort obligation so as to avoid a windfall
to either support obligor or hardship on
either support obligor, and shall be cognizant
of the fact that an excessive amount of S0ILA
support may not be in the best interests of
the child or children.

The Court, in examining this language, found that while
nothing in it authorized a family law master or circuit court to
abandon the guideline requiregents with regard to the primary
support obligation calculation regardless of the discretionary
income of the support obligors, it did use discretionary language
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with regard to the application of the guidelines to the calculatiocon

. of the "SOLA" where the income of the support obligors exceeded the

stated amount. The Court concluded:

It seems clear that 6 W.Va.C.S.R. § 78-16-
2.7.2 of the child support guidelines allows a
fanily law master or cirecnit court, in the
exercise of sound discretion, to apply less
than the full SCOLA percentages for c¢hild
suppert 1if one support <obligor has a
discretionary income above $6,000 a month or
both support <©obligors have a combined
discretionary income of $8,000 per month.

Baettinger v. Bettinger, Id. at 540, 396 S.E.2d at 721.

The Court warned, however, that the decision te abandon
the child support guidelines in calculating the "SOLA" should not
be taken lightly when the obligors’ incomes exceeded the stated
amount. The Court indicated that the discretion to abandon the
guidelines in calculating the "SOLA" where the income was above the
stated levels was a limited discretion:

A decision not to follow the SOLA percentages

must be undertaken in light of the legislative

preference in W.Va. Code 48A-2-8(b) (1889),

which is that child support should be keyed to

"the level of living which such children would

enjoy 1if they were living in a househcld with .
both parents present.m

Bettinger v. Bettinger, Id. at 540, 396 S.E.2d at 721.

The guidelines themselves impose ancther restriction upon
the abandonment of the guidelines in the calculation of the "SOLA."
That is, that where the incomes of the support obligors are above

the stated amounts and the law master or court determines to
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abandon the guldelines, ". . . the court shall equitably determine
the SOLA support obligation so0 as to aveid a windfall to either
support obligor or a hardship on either support obligor . "

- - -

6 W.Va.C.S.R. § 78-16-2.7.2.

In the present case, the family law master essentially
determined that the guidelines sheould be fully followed in
calculating the "SOLA," even though the discretionary income of
Robert J. Zaleski exceeded $6,000.00 per month. He concluded that
deviation from the guidelines would not afford the children the
sane Yevel <f living that they would enjoy if they were living in

a household with both parents present. This decision was clearly

proper in line with the helding in Bettinger v. Bettinger, Id., and
clearly showed an understanding of the legislative preference that
child suppcort should be set sc as to afford the standard of living

that the children would have if beth parents were present.

The circuit court, as previcously noted, ruled that the
family law master’erred in not deviating from the guidelines in
calculating the "SCLA" and in not "capping” the discré%ionary
income o©of Robert J. Zaleski subject to the"SOLAY" calculation at

$6,000.00 per mcenth.

It 1is rather <c¢lear that there 1is a very marked
discrepancy in the discretionary income of the obliger parties.

Rokert J. Zaleskl was found to have a net income of approximately

10




$22,000.00 a2 month and a discretionary income of $14,000.00 per

month. It is clear that the move to Maryland has imposed large
expensas on the appellant, and with child support of $3,300.00 per
month, it does not appear that his children will have a "level of
living which such children would enjoy if they were living in a

household with both parents present."

In this Court’s wview, the family law master’s decision
more appropriately accomplished the purposes of the child support
criteria, and his decision t; follow the guidelines in the
calcilation of the "SOLA" was in accordance with the underlying

considerations set forth in Bettinger v. Bettinger, Id. His

determination also equitably established the "SOLA" support
cbligation so as to avoid a windfall to Robert J. Zaleski or a

hardship on the appellant.

In light o¢f the circumstances of the case, this Court
concludes that the amount of child support established by the
family law master‘was appropriate and that the circuit court erred

in reversing and modifying the family law master’s decisicha.

The judgment of the Circuit Court of ohiec County is,

therefore, reversed, and this case is remanded with directions that
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+he circuit EoUrt award the appellant c¢hild support in accordance

with the family law master’s recemmendation.

Reversed and remanded
with directions.
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