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GUIDELINES FOR CHILD SUPPORT AWARDS

TITLE 78, CSR, SERIES 16

PROMULGATION HISTORY

Date filed as ah Emergency Rule -- November 6, 1987, valid
from November 6, 1987 to May 1, 1988. Approved by the Secretary
of State in Emergency Rule Decision No. 29-87 filed December 18,
1987. i '

Date filed as a Proposed Legislative Rule with notice of
comment period -~ Novembesr 6, 1987,

Date filed as an Agency Adopted Legislative Rule under
exemption from Legislative Review in WV Code §29A-1-3 and 285 SE
24.367 -- September 23, 1987 with an effective date of October 1,
1987. Following discussion with the Legislative Rule-Making
Review Committee and staff, the Department of Human Services
agreed to the interpretation that the Guidelines must follcow the
full application of the Administrative Procedures Act including
Legislative review and authorization. The September 23, 1987
filing was not a valid £iling and did not go into effect as a
legislative rule. The emergency 1legislative rule remained in
effect. ' T

Date filed as an Agency Approved Proposed Legislative Rule
with the Secretary of State and the Legislative Rule-Making
Review Committee =-- January 6, 1988,

Date of notice of LEMRC recommendation to authorize the DHS

to promulgate the legislative rule as originally filed -- January
29, 1988.
Bills of " Authorization were introduced into the 1988

Legisiative Session under HBE 4344 and SB 425 (later amended into
SB 397). '




Following review by House Judiciary Committee and under the
authority of WV Code §2%A-2-3(g) and §292-3-12(c), the House
Judiciary Committee filed a proposed legislative rule governing
Guidelines for Child Support Awards with the Secretary of State
on March 5, 1988 with required amendments to the Bill of
Authorization in SB 397.

SB 397 went to conference committee to resclve differences
between the two houses. The result was the filing of a proposed
legislative rule governing Child Support Awards by the Senate
Judiciary on March 12, 1988 with required amendments to the RBill
of Authorization in SB 397.

SB 397 passed March 12, 1988.

The DHS final filed Series 16, Guidelines for Child Support
Awards, on April 12, 1988 to become effective Mavy 2, 198%8.
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TITLE 78
LEGISLATIVE RULES
DEPARTMENT OF HUMAN SERVICES

SERIES 16
GUIDELINES FOR CHILD SUPPORT AWARDS

§78-16-1. General.

1.1. Scope. -- This legislative rule establishes
guidelines for child support award amounts so as to
ensure greater uniformity by those persons who make
child support recommendations and enter child sup-
port orders and to increase predictibility for parents,
children, and other persons who are directly affected
by child support orders.

1.2, Authority and Related Code Citation. -- W. Va.
Code §48A.2-8,42 U.8.C. §687, 45 C.F.R. §302.56.

1.3. Filing date. -- April 12, 1938

1.4, Effective date, -- May 2, 19838

=N

1.5. Repeal of former rule. -- This legislative rule
repeals the following West Virginia Legislative Rule:
"Department of Human Services, Series 18, Guide-
lines for Child Support Awards," filed September 23,
1987,

§78-16-2. Formula For Establishing Child Sup-
port Obligations.

2.1. Calculation of net income. -- The amount of
net income for a support obligor is computed by
subtracting from the income of such support obligor
the following: SR

2.1.1. Income tax (see Section 6};

2.1.2. Taxes withheld from income (sea Section

2.1.3. Deductions from income required by law
(see Seciion 8}; '

2.1.4. Deductions from income required by an

emplover as a condition of employment (see Section
9l

2.1.5. Deductions from income requiredby a un-
ion as a condition of employment (see Section 10);

2.1.8. Legitimate business expenses (see Sec-
tion 11);

2.1.7. Deductions for the benefit of children (see .
Section 12); @

2.1.8. VPayments for the benefit of children {see
Section 13}pane,
N’

2.1.9. Indebtedness (see Section 14).

2.2, Determination of the self support need of an
obligor. -- The court or master shall establish the self-
support need of each support obligor in accordance
with the provisions of Section 14 of this legislative
rule.

2.3. Determination of the net income available for
primary child support. -- The court or master shall
determine for each support obligor the amount of "net
income available for primary child suppert” by sub-
tracting the self-support need of the obligor from the
net income of such obligor.

2.4, Determination of the total primary child sup-
port need, -- The court or master shall establish the
primary support need of each child for whom child
support is sought and then total these amcunts. The
court or master shall add to the primary support
needs of all the children in gquestion the cost of ex-
traordinary medical expenses and the cost of child
care needed to allow a custodial parent to work, un-
less such expenses or costs have been deducted from
income. Other expenses incurred because of the spe-




T8 CBR 16

cial needs of a child may be allowed if found by the
court or master to be necessary. The court or master
shalldeductfrom the primary support needs of a child
the unearned income of such child, The amount re-
sulting from these calculations shall be the "total
primary child siipportneed."”

2.5. Determination of the primary support obliga-
tion of each obligor. -- The court or master shatl di-
vide ezch support obligor's net income availakble for
child support by the total net income available for
child support from both obligors. The resulting per-
centage establishes the burden which each support
obligor should carry with respect to the primary child
support needs of their children. This percentage
should then be multiplied by the total primary chiid
support need in order to arrive at the "primary sup-
port obligation of each obligor.”

2.8. Determination of the available net income for
S0LA support. -- The standard of living adjustment

' (SOLA} is designed to apportion the discretionary in--

come available to a support obligor after he or she has
met the abligor's seli-support needs and primary sup-
port obligation. From the net income available for
primary child support, as calculated in accordance
with subdivision 2.3, determine the amount of discre-
tionary income available ("available net income for
SOLA support"), if any, by subtracting the following:

2.6.1. The primary support obligation calculat-
ed in accordance with subdivision 2.5, and

2.6.2. Other primary support obligations owed
to children of the support obligor not of the union of
the parties to the case, unless such ¢hligations have
been deducted from income.

2.7, Calculation of the SOLA support obligations,
-- ' discretionary income is available, a support obli-
gor shall be required to pay, as a "SOLA support obli-
gation”, amounts caleulated as percentages of discre-
tionary income, as follows:

o= First child 15%
Second and third child 10% each
Fourth, fifth, and sixth child 5% each

2,7.1. The total amount required to be paid by
anobligor as SOLA support shall not exceed fifty per-
cent of the support obligor's discretionary income un-

less the court sets forth, in writing, findings of specif-
ic need.

2.7.2. If the discretionary income of either
support obligor exceeds six thousand dollars per
menth, or if the combined discretionary income of
both support obligors exceeds eight thousand dollars
per month, the court or master may not apply the per-
centages set forth in this section. TUnder such circum-
stances, the court shall equitably determine the
SOLA support obligation so as to avoid a windfall to
either support obligor or 2 hardship on either supporit
obligar, and shall be cognizant of the fact that an
excessive amount of SOLA support may not be in the
best interests of the child or children.

2.8, Calculation of the per-child share of SOLA
support. -- Upon determining the total amount re-
quired to be paid by an obligor s SCGLA support, the

courtor master shall caleulate the "per-child share of

such 30LA support.”

2.9. Determination of the total monthly child sup-
port obligation. -- The court or master shall deter-
mine the "total menthly child support obligation” of
sach support ebligor by adding togeiher the obligor's
primary support obligation and SOLA support obliga-
tion.

2.9.1. Inthe usual case involving a noncustodial
parent and & custodial parent, the custodial parent
shall retain his or her child support obligation and the
nonicustodial parent shall pay his or her total monthly
child support obligation as directed by the court or
master.

2.8.2. In cases of split custody, where each
support obligor is also a custedial parent, each sup-
port ebligor shall retain that share of the support
abligation owed to the child or children in his or her
custody. After such refention, if one parent’s obliga-
tion is grezter than that owed by the other, the differ-
ence between the amounts owed by the support obli-
gors shall be paid by the custodial parent owing the
greater amount as directed by the court or master.

2.8.3. Where parties share physical joint custo-
dy on an equal basis, each will be considered to have
the child for six (€) months during the course of year.
To avoid unnecesdary transfers of funds, the "pay
out" of each parentjfor the year should be determined

MAterte b Nt in ’D:!\;
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by multipiying the monthly support obligation times
six months. Ifone parent's yearly obligation is great-
er than that owed by the other, the excess amount
shall be divided by twelve (12) and paid monthly over
the course of the year, unless the parties agree other-
wise.

2.9.4. Payments to third parties in the form of
home loan installments, land contract payments,
rent, payments for utility services, property taxes,
insurance coverage, or other expenses or charges rea-
sonably necessary for maintenance of a residence for
the support obligor's children, to the extent that such
payments havebeenspecifically denominated as child
support by a court order or a valid separation agree-
ment, shall, if actuzlly paid, be eredited against the
support abligor's total monthly child support obliga-
tion: Provided, That in no event shall the credits
given under this subdivision reduce the support obli-
gor's total monthiy child support obligation to an
amount less than such support obligor's primary sup-
port obligation.

§73-16-3. "Income” Defined.

3.1. The term "income" shall mean any of the fol-
lowing: :

3.1.1. Commissigns, earnings, salaries, wages,
and other income due or to be due in the future to a
support obligor from his or her employer and succes-
sor employers, including fringe benefits such as busi-
ness expernse accounts, business eredit accounts, and
tangible property such as automobiles and meals, to
the extent thai they provide a support obligor with
Dropertv or services heor she would otherwise have to
provide;

3.1.2. Any payment due to a support obligor
from a profit-sharing plan, a pension plan, an insur-
ance contract, an annuity, social security, unemploy-
ment compensation, supplemental employment bene-
fits, and workers' compensation payable under a
workers' compensatlon law as temporary total disa-
bility benefits;

3.1.3. Any amount of money which isowingtoa
support obligor as a debt from an individual, partner-
ship, association, public or private corporation, the
United States or any federal agency, this state or any
political subdivision of this state, any other state ora

political subdivision of another state, or any other

legal entity which is indebted to the obligor: Provid-

ed, That the court or master mey disregard money
DWlnC“ to a support obligor as a debs upon 2 finding
that the debt is uncollectible through reascnable col-

lection procedures; and

3.1.4. Attributed income of the suppert obligor
calculated in accordance with the provisions of this
tegislative rule.

3.1.5. Atnotime shall the fact that a parent has
remarried, or the fact that the spouse of 2 remarried
parent is, or is not, gainfully employed, or that said
spouse has income from whatever source, be consid-
ered in determining whether or not to increase or de-
crease child support payments by or to the remarried
parent.

3.2. To the extent practicable, all information
relating to income shall be presented to the court or
master based on monthly amounts, For example,
when a party is paid wages weekly, the pay should be
multiplied by fifty-two (52) and divided by twelve (12)
to arrive at a correct\monthly amount. Ifthgcourtor
master deems it appfopriate, such info tion may
be presented in such dther form as tourt or master
directs.

0?1"3|NI 'b:“
$78-16-4. "Attribufed Income™ Defined. Foul\m_
Y

4.1. The term "attributed income' shall mean in-
come not actually earned by a support obligor, but
which may be attributed to such support obligor be-
cause he or she is unemployed, is not working full
time, ar is working below full earning capacity.

4.1.1. Income shall not be attributed to a sup-
port obligor who is unemployed or underemployad or
is otherwise working below full earning capacity if
any of the following conditions exist:

4.1.1.1, Such support chligor is providing
¢are required by the children to whom the parties owe
ajoint legal responsibility for support, and such chil-
dren are of preschool age or are handicaped or other-
wise in a situation requiring particular care by the
support obligor;

4,1.1.2. Such support obligor is pursuing a
plan of economic self-improvement which will result,

£
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within a reasonable time, in an economic benefit to
the children to whom the support obligation is owed,
inctuding, but net limited to, self-employment or edu-
cation; -

4.1.1.3. Such support obligor is, for valid
medical reasons, earning an income inan amount less
than that previously earned;

4.1.1.4. Such support obligor has made 4dili-
gent efforts to find and accept available suitable work
or to return to custemary self-employment, to no
avail; or

4.1.1.5. The court or master makes a finding
that other circumstances exist which would make the
attribution of income inequitable: Provided, Thatin
such case, the court or master may decrease the
amount of attributed income {o the extent required to
remove such inequity.

4,12, If a court or master determines that a
limitation on income is not justified in that it is a
result of 2 seli~induced decline in income, a refusal to
occupy time profitably. or an unwillingness to accept
employment and earn an adequate sum, the court or
master may consider evidence establishing the sup-
port obligor's earning capacity inthe local job market,
and may attribute income to such obligor,

4.1.3. As analternative to the method of deter-
mining attributedincome provided for in subdivision
4.1.2, where a support obligor is remarried and is un-
employed, underemployed or is otherwise working be-
low full earning capacity, the court or master may at-
tribute income to the support obligor in an amount
not to exceed that which could be derived by the obli-
gor from full-time employment at the curreni mini-
mum wage. . ] R

{Example 1. The parties have two teenage chil-
dren and are divorced. During their marriage,
both support obligors worked as professionals and
earned substantial incomes. Since the divorce, the
ex-wife has remarried, had a child by her second
marriage, and has elected not to work. Since the
ex-wife's failure to work is a matter of choice, and
isnotbased on care required by the children of her
marriage to the ex-husband, the court or master
meay establish her earning capacity in the local job
market and atiribute income to her. In the alter-
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native, the court or master may attribute income
to her in an amount not to exceed that which she
would receive from full-time employment at the
current minimum wage.)

{(Example 2. The support obligor formerly worked
ata productionjob in 2 manufacturing plant, earn-
ing an annual income of $24,000.00. He voluntari-
ly left this former employment to start his own
business, and is currently earning $18,000.00 an-
nually in this self-emploved capacity. The limita-
tion on income is self-imposed, and the court or
master should attribute income to the suppart obli-
gor based on hisearning capabilities at the present
time, rather than his actual earnings, unless the
court or master determines that the self-employ-
ment of the obligor will, in 2 reasonable time, re-
sult in an economic benefit to the children.)

{Example 3. The support obligor has left her em-

ployment and enrolled as a full-time student, seek-
ing 2 degree as a registered nurse. If the court
finds that her educational plans will, within a rea-
sonable time, result in 2 economic benefit to the
children to whom the support obligation is owed,
income will not be atiributed to her.)

4.1.4. In any case attributed income shall be the
lessor of the calculations made in 4.1.2 or 4.1.3

o Should b \esser - gy Cotraetiy

5.1. The term "earnings" shall mean compensa-
tion paid or payahle for personal services, whether
denominated as wages, salary, commission, bonus, or
ctherwise, and includes periodic payments pursuant
to a pension or retirement program.

§78-16-6. "Income Tax" Defined.

8.1. The term "income tax" or "income taxes" shall

mean personal income tax paid by a support obligor
on his or her taxable income under the laws of the
United States, the State of West Virginia, any sister
state, any territory, any political subdivision of such
governmentzal bodies, and any other taxing jurisdie-
tion, foreign or domestic,

§78-16-7. "Taxes Withheld From Income"” Defined.

7.1. The term "taxes withheld from income" shall

bk

§78-16-5. "Earnings” Defined. O\"i'i'mt\ bill Vs Vntotcecf
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mean the amount of income tax deducted and with-
held by a employer from income of a support obligor,
computed in such a manner as to result, so far as is
practicable, in withholding an amount substantially
equivalent to the income fax estimated to be due. The
amount of taxes withheld from income, to be valid as
a factor in determining the amount of child support
owed by z support obligor, shall be based upon the
maximum number of withholding exemptions ailowa-
ble under the applicable tax law.

§78-16-8. "Deductions From Income Required By
Law" Defined. :

8,1. The term "deductions from income required
by law" shall mean the amount deducted and with-
held by an employer from income of & support obligor
as required by law, including, but not limited to, at-
tachments, social security taxes, assessments on
wages made under the provisions of any employment
security law, and child support payments made pur-
suant to a court order or a valid written separation
agreement. "Deductions from income required by
law" shall not include wage atiachmenis and sugges-
tions which zre required by law to be deducted and
withheld by the emplover, but which are for the en-
forcement of debts which would not otherwise be con-
sidered under the provisions of this legislative rule in
determining a support obligor's net income.

(Exzmple 1. The support obligor purchased, on
credit, a satellite dish for personzl use, defaulted
on payments, and has had judgment rendered
against him for the amountowing. An attachment
of his wages to enforce this judgment would not be
recognized as a deduction from income required by
law, The underlying debt iz such that it would not
be considered in determining net income if' it were
not a wage attachment.)

(Example 2, The support obliger incurred indebt-
edness with a hospital for necessary hospital and
medical services delivered to his dependent child,
did not pay, and has had judgment rendered
against him. An atiachment to enfores this debt
would be recognized as a deduction from income
required by law, since the underlying debt was in-
curred for necessary health care for a dependent.)

$78-16-9. "Deductions From Income Required By
An Employer As A Condition Of Employment” De-

fined.

9.1. The term "deductions from income required
by an empioyer as & condition of employment " shall
mean the amount deducted and withheld by an em-
plover from income of 2 support obligor 2s payment
for uniforms, tools, equipment and other supplies nec-
essary for the performance of services or labor on be-
half of the employer. "Deductions from income re-
quired by an employer as a condition of employment”
shall not include deductions for food, clothing, shel-
ter, and other necessities of life unless, and only to the
extent, that such necessities are provided for use or
consurnption by the suppoert ebligor's children,

§78-16-10. "Deductions From Income Required By
A Union As A Condition Of Employment” Defined

10.1. The term "deductions from income required
by a union as a condition of employment” shall mean
the amount deducted and withheld by an employer
from income of & support obligor as dues, fees or other
assessments, for the benefit of a labor union or other
employee organization, required to be withheld under
the terms of 2 labor-management agreement.

(Example 1. As a part of the labor-management
contract at the plant where the suppoert obligor
works, two (2) cents per hour is deducted from eve- |
ry worker's wages to support a union sponsored
pre-pzid legal services plan. This is a deduction
from inceme required by a union as a condition of
employment, even though no part of it may inure
to the benefit of the support obligor's children.}

§78-16-11. "Legitimate Business Expense™ De-
fined.

11.1. The term "legitimate business expense” or
"business expense” shall mean expenses paid for or
incurred by a support obligor, in connecticn with the
performance by him or her of services for an employer
or another person or as a self-emploved person, which
expenses are not reimburseable, and which are law-
fully deductible in computing taxable income under
appliceble income tax laws,

§78-16-12. "Deductions For The Benefit Of Chil-
dren” Defined.

12.1. The term "deductions for the benefit of chil-
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dren" shall mean the amount deducted and withheld
by an employer from income of a support obligor and
pald to third parties for the benefit of the support
obligor's children, including, but not Himited to, hospi-
tal insurance and medical, dental or optical insur-
ance.

12.2. Deductions for the benefit of children which
are, in fact, extraordinary medical expenses, costs of
child care needed to allow a custodial parent to work
or other expenses incurred because of the special
needs of a ¢hild, may, in the diseretion of the court or
master, be treated as deductions for the benefit of
children and subfracted from income. If such costs
and expenses are subiracted from income under sub-
section 2.1, they shali not be added to primary support
needs under subsection 2.4, If'such costs and expenses
are not deducted from income, and are used in calcu-
lating the primary child support need, such deduc-
tions shall be subtracted, as child support payments,
from the total monthly child support obligation of the
obligor as calculated under subsection 2.9, ’

(Example 1. Qut of each pay check received by a
support obliger, a deduction is made and paidtoa
credit union as payments or 2 loan made by the
credit union to the support obligor. Whether or not
this is 2 deduction for the benefit of children de-
pends upon the application of the loan proceeds, If,
for example, the loan proceeds were used to pay for
necessary orthodontic work performed on the par-
ties' child, the deduction could, in the discretion of
the court, be a deduction for the benefit of children
and be subtracted from income, or, alternatively,
could be subtracted from the obligor's total month-
ly child support obligation. )%

§78-16-13. "Payments For The Benefit Of Chil-
dren” Defined.

13.1. The term "payments for the benefit of chil-
dren" shall mean an amount or amounts paid by a
support obligor to third parties on a regular, recur-
ring basis for the benefit of the support obligor's
children, including, but not limited to, tuition, health
care expenses, nospital insurance, and medical, den-
tal or optical insurance.

13.2, Paymenis for the benefit of children which
are, in fact, extraordinary medical expenses, costs of
child care needed to allow a custodial parent to work

or other expenses incurred because of the special
needs of a child, may, in the discretion of the court or
master, be treated as payments for the benefits of
children and subtracted from income. If such costs
and expenses are subtracted from income under sub-
section 2.1, they shall not be added to primary support
needs under subsection 2.4, Ifsuch costs and expenses
are not deducted from income, and are used in calcu-
lating the primary child support need, such payments
shall be subtracted, as child support payments, from
the total monthly child support obligation of the obli-
gor as calculated under subseciion 2.9,

§78-16-14. "Indebtedness” Defined.

14.1. The term "indebtedness” means any legal or
contractural obligation incurred as follows:

(1) For the necessary support of a child with regard
to food, clothing, shelter and medical care;

(2) For the purpose of acquisitions or additions to
or additiens intended to add to the value of marital
property of the pariies as defined in section one, arti-
cle two, chapter forty-eight of the code of West Virgin-
fa, ore thousand nine hundred thirty-one, as amend-
ed.

14.2. The court or master may disregard any debt
which is incurred with the obvious intent of decreas-
ing child support pavments.

§78-16-15. "Self-Support Need Of An Obligor™ De-
fined.

15.1. The term "self-support need of an obligor” or
"primary self-support need of an obligor” shall mean
the absolute minimum amount of income that a sup-
port obligor must retain to function at maximum pro-
ductivity,

15.2, In determining self-support need of an obli-
gor, the court or master shall consider only debis and
expenses for food, clothing, shelter, medical care, and
Jjeb-required transportation.

15.3. If presented, the court or master shall consid-
er evidence of probative facts as to the needs of a
support obligor with regard to a consideration of mat-
ters described in subsection 15.2, and if such evidence
is convincing, may determine that a variance from
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the presumptive minimum reed is supported by such
evidence., If such evidence is not presenied, or is not
convineing, the self-support need of an obligor wili be
the presumptive minimum need of such obligor as cal-
culated under the provisions of Section 17.

§78-16-16. "Primary Child Support Need" De-
fined. -

16.1. The term "primary child support need" shall
mean the absolute minimum amount of money thata
child requires for food, clothing, shelter and medical
care.

16.2. The primary support nead of a child will be
the presumptive minimum need of such child as cal-
culated under the provisions of Section 17, unless the
court or master determines that a varizance from the
presumptive minimum need is supported by convine-
ing evidence. _ ’

Pi878-16-17. "Presumptive Minimum Need” De-
fined. . ‘

17.1. The term "presumptive minimum need"
shall mean the amount of meney that a person is pre-
sumed to need for the necessities of life, based upon
their renk in their particular household. The pre-
sumptive minimum needs o7 the several membersofa
given household zre as follows:

€= Pirsi member $450 per month
Second member | $180 per month o
Third and Fourth members %135 per month
Each additional member § 90 per month

17.1.1. The first member of a household is the
adult head of & household: Providedj That in a case
whers a suppert obligor lives with his or her parents
or other separate family, the support obligor and the

wiek 0.4 children in his or ber custody will be considered to be

Pravded

in a household by themselves. The remaining mem-

Y n{‘ia;”\bers of the household shall be ranked according to

il

their age.

17.1.2. Four hundred fifty dollars (§450) per
month is established as the presumptive minimum
need for an unmarried firgt member of 2 household.

17.1.3. Where a support obliger is remarried
and beth the support obligor and his or her present

§78-16-13.
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spouse are Mylly employed, they are to be treated as 2
unit. The minimum presumptive need of the couple

would be $7R0 (3450 for the first person + $180 for #
_the second person in the same household $100 addi- ¢

tional work-related expense for the emploved spouse).
The support obligor will be allowed 50% of this
amount, or $365, as his or her minimum presumptive

- need.

17.1.4. In a case where a support obligor is
remarried and unemploved, and the court or master
has attributed income to the obligor, the obligor and
his or her spouse are to be treated as a unit, and the
minirmum presumptive need of the couple would be
2630 (3450 for the first person + $180 for the second
person in the same household). The support obligor
will be allowed 50% of this amount, or $315, as his or
her minimum presumptive need. No additional work-
related expenses will be allowed, since the obligor is
not emploved ocutside of the home.

"Separation Agreement” Defined; Ef
fect Of Separation Agreements.

AN L b

"separation agreement” shall have the meaning as-
cribed to it in subsection (h), section one, article two,
chapter forty-eight of the codepbliisetaiinginia ¥

in M orugind Ditt, s By .-_,Eu,g!, (ag2 2482 (W1,

18.2. Onand after the effective date of this legisla-

18.1. For purposas of this legislative rule, the te;nj i

tive rule, where the support obligors execute 2 sepa-

ration agreement which provides for the custody and
suppert of the child or children of the parties, the
court shall order the payment of child suppert in ac-
cordance with the terms of the agreement, unless the
court finds:

18.2.1. Thar the agreement was obtained by

fraud, duress, or other unconscionable conduct by one

of the parties, or by a mistake of law on the part of one

_or both of the parties; or

18.2.2, That the parties, in the separation
agreement, have not expressed themselves in terms
which, if incorporated into a judicial order, would be
enforceable by a court in future proceedings; or

18.2.3. That the agreement, viewed in the con-
text of the children having a right to share in their
natural parents' level of living, and considering the
best interests of the children, is so inequitable as to
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defeat the purposes and principles of section &ight,
article two, chapter forty-eight-a of the code

Wisgiba, 2and such agreement was inequitable at the
time the same was ratified and approved by a courtor

master; or

18.3. If a separation agreement preovides for
amounts of child support which would not fall within
the guidelines for child support awards promulgated
by this legislative rule, and such amiounts have been
determined as a part of a broader agreement estab-
lishing the rights of the parties in such matters as
disposition of their separate property or the distribu-
tion of marital property, the reason or reasons for
such variance should be set forth in the agreement or
made a matter of court record, in order that they may
be considered in future proceedings involving child
support obligations.

$78-16-19. Disregard Of Formula.

19.1. If, after computing the amount of a child
support award in accordance with the provisions of
this legislative rule, the court or master determines
thatthe application of support guidelines are inappro-
priate as being contrary to the best interests of the

children and the parties, the court or master may dis-
regard the formula and not follow the guidelines. In
such instance, the court or master shall set forth, in
writing, the reasons for not following the guidelines
in the particular case involved,

§78-16-20. Effect Of Promulgation Of Rule On Ex-
isting Support Orders.

20.1. The fact that the promulgation of this legis-
lative rule establishes guidelines for c¢hild support
awards shall not, in and of itself, constitute a change
of eircumstances upon which an éxisting support or-
der may be revised or aliered. A party seekinga mod-
ification of a child support order must show a substan-
tizl change in circumstances since the eniry of the
existingorder, regardless of whether such change was
within the contemplation of the parties at the time
the order was entered. The Legislature, by author-
izing the promulgation of this legislative rule by gen-
eral law during the regular session of the Legislature,
onethousand nine hundred eighty-eight, expressly in-
tends to overrule the decision of the Supreme Court of
Appeals in Lambert v. Miller, W.Va,, 358 S.E.2d 785
(1987), to the extent that the decision in such case
conflicts with the provisions of this subsection 20.1.

¥
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WEST VIRGINIA LEGISLATIVE RULE
DEPARTMENT OF HUMAN SERVICES
: SERIES 16

Title: Guidelines for Child Suppeort Awards
FILED iN THE OFFICE OF
THE SECRETARY OF STATE
Section 1. General THIS DATE ST s ij/@?égék
ADMINISTRATIVE LAW DIVISION
1.1 Scope--This legislative rule establishes guidelines for
child support award amounts sc as to ensure greater
uniformity by those persons who make child support
recommendations and enter child support orders and to
increase predictibility for parents, children, and other
‘persons wheo are directly affected by <child support
"orders.
1.2 Authority and Related Code Citation--West Virginia Code
. §48A-2-8, 42 U.S.C. §667, 45 C.F.R. §302.56.
1.3 Filing date—-- . : B -
1.4 Effective date--
1.5 Repeal of former rule--This legislative rule repeals the

following West Virginia Legislative Rule: T"Department
of Human Services, Series 16, Guidelines <£for Child

Support Awards," filed September 23, 1987.

Secticn 2. Formula for establishing child support obligations.
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2.1 Calculation of net income-- The amount of net income
for a support obligor is computed by subtracting from the income
of such support obligor the fclleowing:

2.1.1 Income tax [see Section 6];

2.1.2 Taxes withheld from income [see Section 71;

2.1.3 Deductions from income reguired by law [see Section
817

2.1.4 Deductions from income reqguired by an employer as a
condition of employment [see Section 9];

2.1.5 Deductions from income required by a union as a
condition of employment [see Section 10];

2.1.6 Legitimate business expenses [see Section 117];

2.1.7 Deductions for the benefit of children [see Section
12]; and

2.1.8 Payments for the benefit of children [see Section 13].

2.2 Determination of the self support need of an obligor--
The court or master shall establish the self-support need of each
support obligor in accordance with the provisions of Section 14
of this legislative rule.

2.3 Determination of the net income available for primary
child support-— The <court or master shall determine for each
support obligor the amount of '"net income available for primary
child suppori™ by subtracting the self-support need of the

obligor from the net income of such cbligor.
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2.4 Determination ¢of the total primary child support need--
The court or master shall establish the primary support need of
each child for whom child support is sought and then total thess
amounts. The court or master shall add to the primary support
needs of all the children in gquestion the cost of extracrdinary
medical expenses and the cost of child care needed to allow a
custodial parent to work, unless such expenses or costs have besen
deducted from income. Other expenses incurred because of the
special needs of a child may be allowed if found by the court or
master to be necessary. The court or master shall deduct from
the primary support needs of a <child the earnings cor income of
such child, The amcunt rzresulting from these caleculations shall
be the "total primary child support need."

2.5 Determination of the primary support obligation of each
obligor—- The court or master shall divide each support
obligor’s net income available for child support by the total net
income available for child support £from both obligers. The
resulting percentage establishes the Dburden which each support
obligor should carry with respect t& the primary child support
needs of their children. This percentage should then be
multiplied by the total primary child suppert need in order to
arrive at the "primary support obligation of each obligor."

2.6 Determination o¢f the awailable net income for SCLA
support-= The standard of 1living adjustment (SOLA) is designed

to apportion the discretionary income available to a support
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cbligor after he or she has met the obligor’s self-support needs
and primary support cbligaticn. From the net income available
for primary child support, as calculated in accordance with
subdivision 2.3, determine the amcount of discretionary income
available ("available net income £for SOLA support"), if any, by
subtracting the following:

2.6.1° .The primary suppoert obligation calculated in
accordance with subdivision 2.5%; and

2.6.2 Other primary support obligaticns owed to children of
the support obligor not of the wunion of the parties to the case,
unless such obligations have been deducted from income.

2.7 Calculation of +the SOLA support obligation-- If
discretionary income is available, a support obligor shall be
regquired to pay, as a "SOLA support obligation", amounts

calculated as percentages of discretionary income, as follows:

o First child , 15%
.8econd and third child 10% each
Fourth, fifth, and sixth child 5% each

2.7.1 The total amount reguired to be paid by an obligor as
SOLA support shall not exceed (fifty percent of the support
obligor’s discretionary income unless the court sets forth, in
writing, findings of specific need.

2.8 Calculation o©of the per-child share of SOLA support=-
Upon determining the total amount reguired to be paid by an
obligor as SOLA support, the court or master shall calculate the

"per-child share of such SOLA support.”
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2.9 Determination of the total monthly child support

obligation-- The court or master shall determine the "total

monthly child support obligation" of each support obligor by

adding together the obligor’s primary support obligation and SOLA
suppert obligation.

2.9.1 In the usual <case involving & noncustodial parent and
a custecdial parent, the custodial parent shall retain his or her
child support obligation and the noncustodial parent shall pay
his or her total monthly child support obligation as directed by
the court or master.

2.9.2 In cases of split custody, where each support obligor
is also a custodial parent, each support obligor shall retain
that share of the support obligation owed to the <child or
children in his or her custody. After such retenticn, if one
parent’s obligation is greater than that owed by the cther, the
difference between the amounts owed by the support obligors shall
be paid by the custodial parent owing the greater zmount as
directed by the court or master.

2.9.3 Where parties share physical joint custody on an equal
basis, each will be considered +to have the child for six months
during the course of a vyear. To avoid unnecessary transfers of
funds, the "pay out" o0f each parent £for the vyear should be
determined by multiplying the monthly support obligation times
six months. If one parent’s vyearly obligation is greater than

that owed by the other, the excess amount shall be divided by 12
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and paid monthly over the course of the year, unless the parties
agree otherwise.

2.9.4 Payments to third parities ian the form of home loan
installments, land contract payments, rent, payments for utility
services, property taxes, insurance coverage, or cther expenses
or charges reasonably necessary for maintenance of a residence
for the .support obligor’s children, to the extent that such
payments have been specifically denominated as child support by a
court order or a valid separation agreement, shall, if actually
paid, be credited against the support obligor’s total monthly
child support obligation: Provided, That in no event shall the
credits given under this subdivision reduce the support cbligor’s
total monthly child support obligation to an amount less than

such support oblgor’s primary support obligation.

Bection 3. "Income” defined.

3.1 The term "income" shall mean any of the following:

3.1.1 Commissiocns, earnings, salaries, wages, and other
income due or to be due in the future toc a support obligor from
his or her employer and successor employers, including fringe
benefits such as business expense accounts, business credit
accounts, and tangible property such as automobiles and meals, to
the extent that they provide a support cbligor with property or
services he or she would otherwise have to provide;

3.1.2 Any payment due or to be due in the future to a

support obligor from a profit-sharing plan, a pension plan, an
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insurance contract, an annuity, soccial security, unemployment
compensation, supplemental employment benefits, and workers’
compensation payable under a workers' compensation law as
temporary total disability benefits:

3.1.3 Any amount of mwmoney which is owing to a support
obligor as a debt frem an individual, partnersghip, association,
public or private corporation, the United States or any federal
agency, this state or any political subdivision of this state,
any other state or a political subdivision of another state, or
any other legal entity which is indebted to the obligor; and

3.1.4 Attributed income of the support obligor calculated in
accordance with the provisions of this legislative rule.

3.2 All information relating to income shall be presented to
the court or master based on monthly amounts. For example, when
a party is paid wages weekly, the pay should be multiplied by 52
and divided by 12 to arrive at a correct monthly amount.

Section 4. _ﬁAttributed income" defined.

4.1 The term "attributed income"” shall mean income not
actually earned by a support cbligor, but which may be

attributed to such support obligor because he or she 1is

unemployed, is not working £full time, or is working below full

aarning capacity.

4.1.1 Income shall not be attributed tc a support obligor

who is unemployed or underemployed or is otherwise working below

full earning capacity if such support obliger is providing care
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required by the children to whom the parties owe a joint legal
responsibility for support.

4.,1.2 If a court or master determines that a limitation on

income is not justified in that 1t is a result of a self-induced

decline in income, a refusal to o©ccu time profitably, or an
Yy

uawillingness to accept employment and earn an adeguate sum, the
court or master may consider evidence establishing the support
obligor’'s earning capacity in the 1local Jjob market, and may
attribute income to such obligor.

4.1.3 As an alternative to the method of determining
attributed income provided for in subdivision 4.1.2, where a
support obligor i1s remarried and is unemployed, underemployed or
is otherwise working below £full earning capacity, the court or
master may consider evidence relating to the total menthly net
income of the support obligor and his or her spouse, and may
attribute income to the support obligor in an amount not %o
exceed fifty percent of such net monthly income or in an amount
not to exceed that which could be derived £rom Zfull-time
emplovment at the current minimum wage, whichever is less.

[Example 1. The parties have two teenage children and

are divorced. During their marriage, both support

obligors worked as professionals and earned substantial

incomes. Since the divorce, the ex-wife has remarried,

had a child by her second marriage, and has elected not

to work. Since the ex-wife's failure to work is a

matter of choice, and is not based on care required by

the children of her marriage to the ex-husband, the

court or master may establish her earning capacity in

the local Jjob market and attribute income to her. In

the alternative, the court or master may attribute

income to her in an amount not to exceed fifty percent
of the menthly net income of her and her spouse, or in

o
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an amount not to exceed that which she would receive
fyom full-time employment at the current minimum wage,
whichever is less.]

[Example 2. The support obligor formerly worked at a
production job in a manufacturing plant, earning an
annual income of $24,000.00. He veoluntarily left this
former employment to start his own business, and is
currently earning $18,000.00 annually in this self-
employed capacity. The limitation o¢n income is seli-
imposed, and the court or master should attribute income
tc the support obligor based on his earning capabillities
at the present time, rather %fhan his actual earnings.]

Section 5. "Earnings" defined.

5.1 The term "earnings" shall mean compensation paid or
payable for personal services, whether denominated as wages,
salary, dommission, bonus, or otherwise, and includes periodic
payments pursuant to a pension or retirement program.

Section 6. "Income tax" defined.

6.1 _The term "income tax" or fincome taxes"” shall mean
personal income tax paid by a support obligor on his or her
taxable income under the laws of the United States, the State of
West Virginia, any sister state, any territory, any political
subdivision of such g¢overnmental bodies, and any other taxing
Jurisdiction, foreign or decmestic.

Section 7. "Taxes withheld from income" defined.

7.1 The term "taxes withheld £from income" shall mean the
amount of income tax deducted and withheld by an employer from
income of a support obligor, computed in such a manner as to
result, so far as 1s practicable, in withholding an amount

substantially equivalent. to the income tax estimated tc be due.
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The amount of taxes withheld from income, to be valid as a factor
in determining the amount of «c¢child support owed by a support
obligor, shall be based upon the maximum number of withholding

exemptions allowable under the applicable tax law.

Section 8. "Deductions from income required by law" defined.

8.1 The term "deductions from income reguired by law" shali
mean the amount deducted and withheld by an emplover from income
of a support obligor as required by law, including, but not
limited to, attachments, social security taxes, assessments on
wages made under the provisions oI any employment security law,
and child support payments made pursuant to a court order or a
valid written separation agreement. "Deductions from income
required by law" shall ot include wage attachments and
suggestions which are reguired by law to be deducted and withheld
by the employer, but which are for the enforcement of debts which
would not otherwise be considered under the provisions of this
lagislative rule in determining a support obligor’s net income. |

[Example 1. The support obligor purchased, on credit, a

_satellite dish for personal wuse, defaulted on payments,
and has had judgment rendered against him for the amount

owing. An attachment of his wages to enforce this
judgment would not be recognized as a deduction from
income reguired by law. The wunderlying debt is such

that it would not bke <considered in determining net
‘Income if it were not a wage attachment.]

[Example 2.  The support obligor incurred indebtedness
with a hospital for necessary” hospital and medical
services delivered to his dependent child, did not pay,
and = has had Jjudgment rendered against him. An
attachment to enforce this debt would be recognized as a
deduction from income regquired by law, since the
underlying debt was incurred £for necessary health care
for 2 depsandent.]

10
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Section q: "Deductions from income required by an employer as af

condition of employment" defined.

¢.1 The term "deductions from income regquired by an employer

as a condition of empleoymeént™ shall mean the amount deducted and

withheld by an employer from income of a support chligor as .

payment  -for wuniforms, tools, eguipment and other supplies
necessary for the performance of services or laber on behalf of
the employer. '"Deductions from income required by an employer as
a condition of employment” shall not include deductions for focd,
clothing, shelter, and cther necessities of 1ife unless, and only
to the extent, that such necessities are provided for useé or
cornsumption by the support obligor’s children.

Secticn 10. "Deductions from income required by 2 union as a

"condition of employment” defined.

10.1 The term "deductions from income required by a union as
a2 conditicn of employment" shall mean the amount deducted and
withheld by an employer from income of a support obligor as dues,
fees or other assessments, for the benefit of a labor union or
othe employvee organization, required to be withheld under the
terms of.a labor-management agreement.

{Example 1. As a part of the labor-management contract

at the plant where the support obligor works, two cents

per hour is deductedé £from every worker’s wages tc

support a union sponscred pre-paid legal services plan.

This is a deduction from income regquired by a union as a

condition of employment, even though no part of it may

. inure to the benefit of the support obligor’s children.]

Section 11. "Leéiti@ate busin%sé expensé“ defined.

13
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11,1 The term "legitimate business expense" or "business
expense” shall mean expenses paid £for or iacurred by a support
obiigor, in connection with the performance by him or her of
services for an employer or another person or as a self-employed
person, which expenses are not reimburseable, and which are
lawfully deductible in computing taxable income under applicable
income tax laws.

Section 12. "Deductions for the benefit of children"” defined.

12.1 The term "deductions for the benefit of children” shall
mean the amount deducted and withheld by an employer from income
of a support obligeor and paid to third parties for the benefit of
the support obligor’s children, including, but not limited to,
hospital insurance and medical, dental or optical insurance.

12.2 Deductions for the benefit of children which are, in
fact, extraordinary medical expenses, costs of child care needed
to allow a custodial 'parent to work or other expenses incurred
because of the special needs of a child, may, in the discretion
of the court or master, be treated as deductions for the benefit
of children and subtracted from income. If such costs and
expenses are subtracted from income wunder subsection 2.1, they
shall not be added to primary support needs under subsection 2.4.
If such costs and expenses are not deducted from income, and are
used in calculating the primary child support need, such

deductions shall be subtracted, as c¢child support payments, from

12
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the total monthly child suppert obligation of the obligor as
caleculated under subsection 2.9.

[Example 1. oOut of each pay check received by a support
obligor, a deduction is made and paid to a-credit union
as payments on a lcan made by the credit union to the
support obligor. Whether or not this is a deduction for
the benefit of children depends upon the application of
the locan proceeds. If, for example, the loan proceseds
were used to pavy for necessary orthodontic work
perfeormed on the parties’ child, the deduction could, in
the discretion of the court, be a deduction for the
benefit of children and be subtracted from income, or,

~alternatively, could be subtracted £from the obligcr’s
total monthly child support obligation.]

Section 13. "Payments for the benefit of children” defined.

13.1 The term "payments £for the benefit of children" shall
mean an ameount or amcunts paid by a support obligeor to third
parties on a regular, recurring basis for the benefit of the
support obligor’s children, 1including, but not limited ¢to,

tuition, health care .expenses, hospital insurance, and medical,

‘dental or cptical insurance,

13.2 Payments for the benefit of children which are, in
fact, extracordinary medical expenses, costs of child care needed
to allow a'custodial parent to work or cther expenses incurred
because of the special needs of a child, may, in the discretion
of the courf or master, be treated as payments for the benefit of
children and subtracted from income. If such costs and expenses
are subtracted from income wunder subsection 2.1, they shall not
be added to primary support needs under subsection 2.4. If such.
costs and expenseés are not deducted from income, and are used in

calculating the primary child support need, such payments shall

13
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be subtracted, as child support payments, from the total monthly
child support obligation of the obligor as calculated under
subsection 2.9,

Section 14. "Self=-support need of an obligor"” defined.

14,1 The term "self-support need of an obligor"” or "primary
self-support need ¢f an obligor” shall mean the absolute minimum.
amount of income that a support obligor must retain to function
at maximum productivity.

14,2 In determining self-support need of an obligoer, the
court or master shall consider only expenses for £ood, clothing,
shelter, medical care, and job-regquired transportation.

14.3 The self-support need of an obligor will be the
presumptive minimum need ¢f such obligor and the members of his
or her household as calculated wunder the provisions cf Section
1é, unless the court or master determines that a variance from
the presunmptive mrinimum need is supported by convincing evidence.

Section 15, "Primary child support need” defined,

15.1 The term ‘'"primary c¢hild support need"” shall mean the
absolute minimum amount of money that a child requires for focd,
clothing, sheliter and medical care.

15.2 The primary support need of a child will be the
présumptive minimum need of such c¢hild as calculated under the
provisions of Section 16, wunless the court or master determines
that a varilance from the presumptive nminimum need is supported by

convincing evidence.

14
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Section l6. "Presu¢ptiv§”minipum need" defined.

16,1 The term "presumptive minimum need" shall mean the
amount of money that a person is presumed to need for the
necessities of life, based wupon their rank in their particular
household. The presumptive minimum needs of the several members

cf a given household are as follows:

First member $450 per month
Second member $180 per month
Third and Fourth members $135 per month
Each additional member $ 90 per month

16.1.1 Four hundred £ifty dollars ($450) per month Is

established as the presumptive minimum need for an unmarried head .

of household who is employed.

16.1.2 Where a support obligor is remarried and both the

_support obligor and his or her present spouse are fully employed,

they are to be treated as a wunit. The minimum presumptive need
of the couple would be $730 ($450 for the first person + $180 for
the second person in the same household + $100 additional work-
related expense for the employed spouse). The support cbligor
will be allowed 50% of this amount, or $3653, as hisg or her
minimum presumptive need.

16.1.3 In a case where a support obligor is remarried and
unemployed, and the court or master has attributed up to 50% of
the total meonthly net income of the obigor and his or her spouse
to the obligor, the obligor and his or her spouse are to be
treated as a unit, and the minimum presumptive need of the couple

would be $630 ($450 for the first person + $180 for the second

15
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person in the same househeld). The support obligor will be
allowed 50% of this amount, -or $315, as his or her minimum
presumptive need. No additional work-related expenses will be
allowed, since the obligot is noct employed outside of the home.

16.1.4 Children are to be ranked within a househecld on the
basis of age.

Section 17. "Separation agreement" defined; effect of separation

agreements.

i7.1 For purposes of this legislative rule, the term
"separation agreement” shall have the meaning ascribed to it in
subsection (h), section one, article 2, chapter forty-eight of
the code [W.va. Code, §48-2-1(h)7.

17.2 ©On and after the effective date of this legislative
rule, where the support obligors have executed a separation
agreement which provides for the custody and support of the child
or children of the parties, the court shall order the payment of
child support in accordance with the terms of the agreement,
unless the court finds:

©17.2.1 That the agreement was obtained by fraud, duress, or
other unconscionable conduct by one ¢f the parties; or

17.2.2 That the parties, in the separation agreement, have

not expressed themselves in terms which, i1f incorporated into a

judicial order, would be enforceable by a court in future

proceedings; or

16
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17.2.3 That the agreement, wviewed in the context of the
children having a right to share in their natural parents’ level
of living, and considering the best interests of the children, is
so inequitable as to defeat the purposes and principles of
section eight, article two, chapter £forty-sight-a of the code
[W.Va. Code, §48A-2-8], and such agreement was inequitable at the
time the same was executed; or
17.2.4 That the parties, prior to the agreement, were not
fully informed as to how <child support obligations would be
structured if awards of c¢hild support were made under the
guidelines promulgated pursuant to section eight, article two,

chapter forty-eight-a of the code [W.Va. Code, §48A-2-8], rather

than by agreement of the parties.

17.3 If a separation agreement provides for amounts of child
support which would not fall within the guidelines for child
support awards promulgated by this Ilegislative rule, and such
amounts have been determined as a part of a brecader agreement
establishing the rights of the parties 1in such matters as
disposition of thelr separate property or the distribution of
marital property, the reason or reasons for such variance should
be set forth in the agreement or made a matter of court record,
in order that they may be considered 1in future proceedings
involving child support cobligations.

Section 18. Effect of promulgation of rule on existing support

orders.

17
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18.1. The fact that the promulgation of this legislative rule
establishes guidelines for child support awards shall not, in and
of itself, «constitute a circumstance upon which an existing

suppcrt order may be revised or altered.
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Title: Guidelines for Child Support Awards Tuis DATE f7;ro4 /2)/7525
ADMINISTRATIVE LAW DIVISION

Section 1. General

1.1 Scope~-This legislative rule establishes guidelines for
child support award amounts so as to ensure greater uniformity by
those persons who make child support recommendations and enter
child support orders and %o increase predictibility for parents,
children, and other persons who are directly affected by child

support orders.

1.2 Aauthority and Related Code Citation--West Virginia Code

§48A-2-8, 42 U.S.C. §667, 45 C.F.R. §302.56.

i.3 Filing date--

1.4 Effective date--

1.5 Repeal of former rule--This legislative rule repeals the
following West Virginia Legislative Rule: "Department of Human
Services, Series 16, Guidelines for Child Support Awards,” filed
September 23, 1887.

Section 2. Formula for establishing child support obligations.

2.1 Calculation of net income--~ The amount of net income
for a support obligor is computed by subtracting from the income
of such support obligor the feollowing:

.2.1.1 Income tax [see Section 6];
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2.1.2 Taxes withheld from income [see Section 7];

2.1.3 Deductions from income reguired by law [see Section

2.1.4 Deductions from income required by an employer as a
condition of employment [see Section 2];

2.1.5 Deductions from income required by a union as a
condition of employment [see Section 18];

2.1.6 "Legitimate business expenses [see Section 11];

2.1.7 Deductions for the benefit of children [see Section
127; and

2.1.8 Prayments for the benefit of children [see Section 13].

2.1.9 Indebtedness [see Section 141].

2.2 Determination of the self support need of an obligor-—-
The court or master shall establish the self-support need of each
support obligar in accordance with the provisions of Section 14
of this legislative rule.

2.3 Determination of the net income available for primary
child supportw; The court or master shall determine £for each

support obligor the amocunt of "net income available for primary

child support" by subtracting the self-support need of the
obligor from the net income of such obligor.

2.4 Determination of the total primary child support need——
The court or master shall establish the primary support need of
each child for whom child support is sought and then fotal these
amounts, The court or master shall add to the primary support

needs of all the children in guestion the cost of extraordinary
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medical exXpenses and the cost of child care needed to allow a
custodial parent to work, unless such expenses or c¢osts have been
deducted from income. Other expenses incurred because o¢f the
special needs of a child may be allowed if found by the court or
master to be necessary. The court or master shall deduct from
the primary support needs of a child the unearned income of such
child. The amount resulting from these calculatiens shall be the
"total primary child support need.”

2.5 Dpetermination of the primary support obligation of each
obligor—— The «court or master shall divide each support

obligor’s net income available for child support by the total net

"income available for child support £from both obligors. The

resulting percentage establishes the burden which each suppert
obligor should carry with respect to the primary child support
needs of " their children. This percentage should then be
multiplied by the teotal primary child suppert need in order to
arrive at the "primary support obligation of each obligor.”

2.6 Determination of the available net income for SOLA
support—-— The _standard of living adjusiment {SOLA) 1i1s designed
to apporticon the discretionary income available to a support
obligor after he or she has met the obligor’s self-support needs
and primary support. obligation. From the net dincome available
for primary child support, as calculated in accordance with
subdivision 2.3, determine the amount of discretionary income
available ("available net income for SOLA support"), if any, by

subtracting the following:
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2.6.1 The primary support obligation calculated in
accordance with subdivision 2.5; znd

2.6.2 Other primary support c¢bligations owed to children of
the support obligor not of the union of the parties to the case,
unless such obligations have bheen deducted from income.

2.7 Calculation of the SO0LA support obligation—- il
discretionary income is awvailable, a suppeort obligor shall be
regquired te¢ pay, as a "S0LA support obligation”, amounts

calculated as percentages of discretionary inceme, as follows:

First child 15%
Second and third child , 10% each
Fourth, fifth, and sixth child 5% each

2.7.1 The total amount required to be paid by an obligor as
SO0LA support shall not exceed £ifty percent of the support
obliger's discreticnary income unless the court sets forth, in
writing, findings of specific need.

2.7.2 If the discretionary income of either support obligor
exceeds six thousand dellars per month, or if the combined
discreticnary income of both support obligors exceeds eight
thousand deollars per menth, the court or master may not apply the
percentages set forth in this section. Under such circumstances,
the court shall eqguitably determine the SOLA support cobligation
so as to avoid a windfiall to either support cbligor or a hardship
on eithar support obligeor, znd shall be cognizant of the fact
that an excessive amount of SOLA support may not be in the best

interests of the child or children.
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2.8 Calculation of the per-child share of SOLA support-—-
Upon determining the total amount reguired to be paid by an
obligor as SOLA support, the court or master shall calculate the
"per—-child share of such SOLA support.”

2.9 Determination of the total monthly <c¢hild support
obligation—— The c¢ourt or master shall determine the "total
monthly child support obligation" o©of each support obligor by
adding together the obligor’s primary support obligation and SOLA

support obligation.

2.9.1 In the usual case involving a noncustodial parent and
a custodial pareni, the custodial parent shall retain his or her
child support obligation and the noncustodial parent shall pay
his or her. total menthly child support obligation as directed by
the court or master.

2.9.2 "In.cases of split custody, where each support obligor
is =also a’custodial parent, each support obligor shall retain
that share of the support obligation owed to the «child or
children in his or her custody. After such retention, if one
parent’s obligation is greater than that owed by the other, the
difference between the amounts owed by the support obligors shall
be paid by the custodial parent owing the greater amount as
directed by the court or master.

2.9.3 Where parties share physical joint custoedy on an egual
basis, each will be considered to have the child for six months

during the course of a year. To aveoid unnecessary transfers of

funds, the "pay out" of each parent £for the year should be
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determined by multiplying the monthly support obligation times
six months. If one parenti’s yearly obligation is greater than
that owed by the cother, the excess amount shall be divided by 12
and paid monthly over the course of the year, unless the parties
agree otherwise.

2.9.4 Payments to third parties in the form of home loan
installments, land contract payments, rent, payments for utility
services, property taxes, insurance coverage, or other expenses
or charges reasonably necessary for maintenance of a residence
for the support obligor’s children, to the extent that such
payments have been specifically denominated as child support by a
court order or a valid separation agreement, shall, 1f actually
paid, be credited against the support obliger’s total monthly
child support obligation: Provided, That in no event shall the
credits given .under this subdivision reduce the support obligor’s
total monthly child support obligation to an amount less than
such support obliger’s primary suppert obligation.

Section 3. "Incomeﬁ_@efingd.

=

3.1 The term "income" shall mean any of the following:

3.1.1 . Commissions, earnings, salaries, wages, and other
income dué or to be due in the future to a support obligor from
his or her employer and successor employers, including fringe
benefits such as business expense accounts, business credit
accounts, and tangible property such as automobiles and meals, to
the extent that they provide a support obligor with property or

services he or she would otherwise have to provide;
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3.1.2 Any payment due to a support obligor from a
profit-sharing plan, a pension plan, an insurance contract, an
annuity, sccial security, unemplcyment compensation, supplemental
employment benefits, and workers’ compensation pavable under a

workers’ compensation law as temporary total disability benefits;

3.1.3 Any amcount of money which is owing to a support
chliger as a debt from an individual, partnership, asscciation,
public or private corpeoraticn, the United States or any federal
agency, this state or any political subdivision of this state,
any other state or a political subdivision of another state, or
any other legal entity which 1is indebted to the obligor:
provided, That the court or master may disregard money owing to a
support obliger as a debt upon a £finding that the debt is
uncollectible through reasonable collection procedures; and

3.1.4 ,;Eé;ibuted income of the support obliger calculated in
accordance with the provisions of this legislative rule.

3.1.5 At no time shall the fact that 2 parent has remarried,
or the fact that the spouse of a remarried parent is, or is not,
gainfully employed, or that said spouse has income from whatever
source, be considered in determining whether or not to increase
cor decrease child support payvments by or to the remarried parent.

3.2 To the extent practicable, all infcrmation relating to
income shall be presented to the court or master based on monthly
amounts. For example, when a party is paid wages weekly, the pay

should be multiplied by 52 and divided by 12 to arrive at a

correct ménthly amount. If the <court or master deems it
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appropriate, such information may be presented in such other form
as the court or master directs.

Section 4. "Attributed income" defined.

4.1 The term "attributed income” shall mean income not
actually earned by & support obligor, but which may be
attributed to such support obligor because he or she is
unemployed, is not working full time, or is working below full
earning capacity.

4.1.1 Income shall not be attributed te a suppert obligor
who 1s unemployed or underemployed or is otherwise working below
full earning capacity if any of the following conditions exist:

- 4.1.1.% Such support obligor 1s providing care reguired by
the children to whom the parties owe a joilnt legal responsibility
for support, and such children are of preschecol age or are
handicapped—or- otherwise in & situation requiring particular care
by the suppeort obligor;

4,1.1.2 Such support obligor is pursuing a plan of economic
self-improvement which will result, within a reasonable time, in
an econeomic benefit to the c¢hildren to whem the support
obligation is owed, including, but not 1limited to, self-
employment or education;

4.1.1.3. 8uch support obligor is, for wvalid medical resasons,
earning an income in an amount less than that previously earned;
4.1.1.4 Such support obligor has made diligent efforts to

find and accept available suitable work or to return to customary

self-employment, tec no avail; or
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The court or master makes a £finding that other

93]

4.1.1.
circumstances exist which would make the attribution of income
ineguitable: Provided, That in such case, the court or master may
decrease the amount of attributed income to the extent required
to remove such ineqguity.

4.1.2 If a court or master determines that a iimitation on
income is not justified in that it is a result of a self-induced
decline in income, & refusal to occupy time profitably, or an
unwillingness to accept employment and earn an adequate sum, the
court or master may consider evidence establishing the support
obligor’s earning capaclty in the local Jjecb market, and may
attribute income to such obligor.

4.%1.3 As an alternative to the method of determining
attributed income provided for in subdivision ¢.1.2, where a
support obligor is remarried and is unemployed, underemployed or
is otherwise working below full earning capacity, the court or
master may attribute income to the support obligor in an amount
not to exceed that which could be derived by the obligeor from
full-time employment at the current minimum wage.

[Example 1. The parties have two teenage children and

are diveorced. During their marriage, both support

obligors worked as professionals and earned substantial

incomes. Since the divorce, the ex-wife has remarried,

had a child by her second marriage, and has elected not

to work, Since the ex-wife’s failure to work 1is a

matter of choice, and is not based on care required by

the children of her wmarriage to the ex-husband, the

court or master may establish her earning capacity in

. the local job market and attribute income to her. In
the alternative, the court or master may attribute

income to her in an amount not fo exceed that which she
‘would receive from full-time employment at the current

minimum wage. ]




D00 ) U WO

26
27
28
29
30
31
32
33

34

36

S JUD PENNY1

[Example 2. The support obligor formerly worked at a
production job in a manufacturing plant, earning an
‘annual income of $24,0006.00, He voluntarily left this
former employment to start his own business, and is
currently earning $18,000.00 annually in this self-
employed capacity. The limitation on income is self-
imposed, and the court or master should attribute income
to the support obligor based on his earning capabilities
at the present time, rather than his actual earnings,
unless the court or master determines that the seli-
employment of the obligor will, in a reascnable time,
result in an economic benefit to the children.]}

[Example 3. The suppcrt obligor has left her employment
and enrolled as a full-time student, seeking a degree as
a registered nurse. If the court finds that her
educational plans will, within a reasonable time, result
in an economic benefit to the children to whom the
support obligation 1is owed, income will not be
attributed to her.]

4.1.4 _In any case attributed income shall be the lessor of
the calculations made in 4.1.2 or 4.1.3.

Section 5. "Earnings" defined.

5.1 The term "earnings"” shall mean compensation paild or
payable for personal services, whether denominated as wages,
salary, commission, bonus, or otherwise, and includes periodic

payments pursuant to a pension or retirement program.

Section 6. TIncome tax"™ defined.

6.1 The term "income tax" or "income taxes" shall mean
personal income tax paid by a support obligor on his or her
taxable income under the laws of the United States, the State of
West Virginia, any sister state, any territory, any political
subdivision o©f such governmental bodies, and any other taxing
jurisdiction, foreign or domestic.

Section 7. "Taxes withheld from income™ defined.

10
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7.1 The term "taxes withheld from income" shall mean the
amount of income tax deducted and withheld by an employer from
inceme of "a support obligor, computed in such a manner as %o
result, so far as 1is practicable, in withhelding an amount
substantially egquivalent to the income tax estimated o be due.
The amount of taxes withheld from income, to be valid as a factor
in determining the amount of c¢hild support owed by a support
obligor, shall be based upon the maximum number of withholding
exemptions allowable under the applicable tax law.

Section 8. "Deductions from income required by law"” defined.

8.1 The term "deductions from income reguired by law" shall
mean the amount deducted and withheld by an employer from income
cf a support obliger as reguired by law, including, but not
limited to, attachments, social security taxes, assessments on
wages made -tnder the provisions of any employment security law,
and child support payments made pursuant to a court corder or a
valid written separation agreement. "Deductions from income
reguired by law® shall not include wage attachments and
suggestions which are reguired by law to be deducted and withheld
by the emplover, but which are for the enforcement of debts which
would not otherwise be considered under the provisions of this
legislative rule in determining a support obliger's net income.

[ Example 1. The support obligor purchased, on credit, a

satellite dish for personal use, defaulted on payments,
and has had judgment rendered against him for the amount

owing. -~ &An attachment of his wages to enforce this
judgment would not be recognized as a deduction £from
income required by law. The underlying debt 1is such

that 1t would not be considered in determining net
income 1if it were not a wage attachment.]
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[Example 2. The suppori obligor incurred indebtedness
with a hospital for necessary hospital  and medical
services delivered to his dependent child, did not pay,
and has had Jjudgment rendered against him. An
attachment to enforce this debt would be recognized as a
deduction from income required by law, since the
underlying debt was incurred for necessary health care
for a dependent.]

Section 9. "bPeductions from income reguired by an employer as a

condition of employment” defined.

-9.1 The term "deductions from income required by an employer
as a condition of employment™ shall mean the amount deducted and
withheld by an employer £from income of a support obligor as
payment for uniforms, tools, equipment and other supplies
necegssary for the performance of services or labor on behalf of
the employer. '"Deductions from income required by an employver as
a condition of employment” shall not include deductions for food,
clothing, shelter, and other necessities of 1ife unless, and cnly

to the extent, that such necessities are provided for use or

congumption by the support obligor’s children.

Section 10. "Deductions from income required by a union as a

condition of employmentﬁ defined.

10.1 The term "deductions from income reguired by a union as
a condition cf employment" shall mean the amount deducted and
withheld by an employer from income of a support obligor as dues,
fees or other assessments, £for the benefit of a labor union or
other employee organization, required to be withheld under .the
terms of a labor-management agreement.

fExample 1. As a part of the labor-management contract

at the plant where the support obligor works, two cents

peér hour is deducted from every worker’s wages to
support a union sponsored pre-paid legal services plan.

12
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Thig is a deduction from income required by a union as a
condition of employment, even though no part of it may
inure to the benefit of the support obligor’s children.)

Section 11. "Legitimate business expense"” defined.

11.1 The term "legitimate business expense" or "business
expense" shall mean expenses paid for or incurred by a support
obligor, in connection with the performance by him or her of
services for an employer or another person or as a self-employed

person, which expenses are not reimburseable, and which are

1 lawfully deductible in computing taxable income under applicable

income tax laws.

Section 12. “Deductionsﬂfp; ;herbgpefit‘ofrchildren“ defined.

12.1 The term "deductions for the benefit of children" shall
mean the amount deducted and withheld by an employer from income
cf a support obligor and paid to third parties Zor the benefit of
the support—obligor’s children, including, but not limited to,
hospital insurance and medical, dental or optical insurance.

12.2 Deductions for the benefit of children which are, in
fact, extraordinary medical expenses, costs of child care nesded
to allow a custedial parent to work or other expenses incurred
because of the speéial needs of a child, may, in the discretion
of the court or master, be treated as deductions for the benefit
of children and subtracted from income.l If such costs and
expenses are subtracted from income under subsection 2.1, they
shall not be added to primary support needs under subsection 2.4.
If such costs and expenses are not deducted from income, and are

used in calculating the primary child support need, such

13
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deductions shall be subtracted, as child support payments, from
the total monthly chiid support obligation of thes obligor as

calculated under subsection 2.9.

{Example 1. Out of each pay check received by a support
.obligor, a deduction is made and paid to a credit union
as payments on a loan made by the credit union toc the
support obligor. Whether or not this is a deduction for
the benefit of children depends upon the application of
the loan proceeds. If, for example, the loan proceeds
were .used to. pay for necessary eortheodontic work
performed cn the parties’ child, the deduction could, in
the discretion of the court, bs a deduction for the
benafit of children and be subtracted from income, or,
alternatively, could be subtracted from the obligor’'s
total monthly child support obligation.]

Section 13. "Payments for the benefit of children” defined.

13.1 The term “payments for the benefit of children" shall
mean an amount or amcunts palid by a support obligor to third
parties on a regular, recurring basis for the benefit of the
support obliger’s children, including, but not limited to,

tion, healgg care expenses, hoépital insurance, and médical,
dental eor optical insurance.

i3.2 pPayments for the benefit of children which are, in
fact, extraordinary medical expenses, costs of child care neesded
to allow a custodial parent to work or other expenses incurred
because of the special needs of a2 child, may, in the discretion
of the court or master, be treated as payments for the benefit of
children and subtracted from income, If such costs and expenses
are subtracted from income under subsection 2.1, they shall not
be added to primary support needs under subsection 2.4. TIf such

costs and expenses are not deducted from income, and are used in

calculating the primary child support need, such payments shall
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be subtracted, as child support payments, from the total monthly
child support obligation of the obligor as calculated under

subsection 2.9.

Section 14. ";ndgbpgdness" defined.

14.1 The term "indebtedness” mesans any legal or contractursl
obligation incurred as follows:

(L) For the necessary support of 2 child with regard to food,
clothing, shelter and medical care;

(2} For the purpose of acguisitions or additions to or
additions intended to add to the value of marital preoperty of the
parties as defined in section one, article two, chapter forty-
eight ©of the code of West Virginia, one thousand nine hundred
thirty-one, as amended.

14.2 The ccurt or mnaster may disregard any debt which is
incurred with- the obvious intsnt of decreasing child support
pavments.

Section 15, "Self-support need of an obligor"” defined.

15.1 The term "self-support need cf an obligor" or "primary

self-support need ¢f an obligor" shall mean the absolute minimum
amount ©f income that a support obligor must retain fo . functien
at maximum productivity.

15.2 In determining self-support need of an obligor, the
court or master shall consider only debts and expenses for £food,
clothing, shelter, medical care, and job-reguired transportation.

15.3 - If presented, the court or master shall consider

evidence of probative facts as to the needs of a support obligor

15
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with regard to a consideration of matters described in subsection
15.2, and if such evidence is convincing, may determine that a
variance from the presumptive minimum need is supported by such
evidence. If such evidence is not presented, o¢or is not
convincing, the self-support need of an obligor will be the
presunptive minimum need of such obligor as calculated under the
proevisions ¢f Secticen 17.

Section 16. "Primary child support need” defined.

16.1 The term "primary child support need" shall mean the
absolute minimum amount of money that a child requires for food,
clothing, shelter and medical care.

1£€.2 ~ The primary support need of a child will be the
presumptive minimum need of such child as calculated under the
provisions of Section 17, unless the court or master determines
that a variance from the presumptive minimum need is supported by
convincing evidence.

Section 17. "Presumptive minimum need” defined.

i7.1  The term "presumpiive minimvom need" shall mean the
amount of money that a person is presumed to need £for the
necessities of life, based upon their rank in their particular
household. The presumptive minimum needs ©f the several members

cf a given household are as follows:

First member $450 per month
Second member $180 per month
Third and Fourth members $135.per month
Each additicnal member S 90 per month

17.1.1 The first member of & household is the adult head of

a household: Provided: That in a case where a support obligor
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lives with his or her parents or other separate family, the
support obligor and the children in his or her custody will be
considered to be in a household by themselves. The remaining
members of the househeld shall be ranked according to their age.

17.1.2 Four hundred fifty dollars ($430) per month is
established as the presumptive minimum need £for an unmarried
first member of a household.

17.1.3 where a support obligor is remarried and both the
support obligor and his or her present spouse are fully employed,
they are to be treated as a unit. The minimum presumptive need
of the couple would be $730 ($450 for the first person + $180 for
the second person in the same household + $100 additional work-
related expense for the employed spouse). The' support obligor
will be allowed 350% of this amount, or $363, as his or her
minimum presumptive need.

17.1.4 In a case where a support obligor is remarried and
unemployed, and the court or master has attributed income to the
obligor, the obligor and his or her spouse are to be treated as a
unit, and the minimum presumpiive need of the couple would be
$630 ($450 for the first person + $180 for the second person in
the same household)}. The support obligor will be allowed 50% of
this amount, or $31S5, as his or her minimum presumptive need. No
additional work-related expenses will be allowed, since the
obligor is not employed outside of the home.

Section 18. "Separation agreement” defined; effect of separation

agreements.

17
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1 18.1 For purposes of this legislative rule, the term
2 "separation agreement"” shall have the meaning ascribed to it in
3 subsection (h), section one, article 2, chapter forty-eight of

4 the code [W.Va. Code, §48-2-1(h)]1.

5 18.2 On and after the effective date <©f this legislative
6 rule, where the support cbligors execute a separation agreement
7 which provides for the custedy and support of the child or
8 children of the parties, the court shall order the payment of
¢ child support in accordance with the terms of the agreement,
10 uniess the court finds:

11 18.2.1 That the agreement was obtained by fraud, duress, or
12 other unconscicnable conduct by one of the parties, or by a
13 mistake of law on the part of one or both of the parties; or
14 18.2.2 That the parties, in the separaticn agreement, have
15 not expressed--themselves in terms which, if incorporated into a
16 judicial order, would be enforceable Dby a court in £future
17 proceedings; or

18 18.2.3 That the agreesment, viewed in the context of the
19 children having a right to share in their natural parents’ level
20 of living, and considering the best interests of the children, is
21 so ineguitable as to defeat the purpeses and principles of
22 section eight, article two, chapter forty~eight-a of the code

23 [W.Va. Code, §48Aa-2-8], and such agreement was ineguitable at the

24 time the same was ratified and approved by a court or master; or
25 18.3 1If a separation agreement provides for amounts of child

26 support which would not £fall within the guidelines for child
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support awards promulgated by this legislative rule, and such
amcunts have been determined as a part o©f a broader agreement
establishing the rights of the parties in such matters as
dispesition ¢f their separate property or the distribution of
marital property, the reason or reasons for such wvariance should
te set forth In the agreement or made a matter of court record,
in order that they may be considered in future proceedings
involving child support obligstions.

Section 1S. Disregard of formula.

}_.l

ie. If, after computing the amount of a child support award
in acdordance with the provisicns of this legislative rule, the
court. or master determines that the application of support
guidlines are . inappreoriate as being contrary to the best
interests o0f the children and the partiss, the court or master
may disregasd-the formula and not follow the guidelines. In such
instance, the court or master shall set forth, in writing, the
reasons £for not following the guidelines in the particular case
invelved.

Section 20, Bffect of promulgation of rule on existing support

orders.

20.1 The fact that the promulgatéon of this legislative rule“
establishes guidelines feor child support awards shall not, in and
of itself, constitute a change of circumstances upon which an
existing support crder may be revised or altered. A party
seeking a modification of a child support order must show a

substantial <change in circumstances since the entry of the
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existing order, regardlegs of whether such change was within the
contemplation of the parties at the time the order was entered.
The Legislature, by authorizing the promulgation o¢f this
legislative rule by general law during the regular session of the
Legiglature, one thousand nine hundred eighty-eight, expressly
intends to overrulg the decision of the Supreme Court of Appeéls

in Lambert v. Miller, W.Va., 358 S.E.2d 785 {1987}, to the extent

that the decigion in such case conflicts with the provisions of

this subsection 20.1.
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