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WEST VIRGINIA LEGISLATIVE RULE
DEPARTMENT OF HUMAN SERVICES
CHAPTER 48A-2-8
SERIES 16

Title: Guidelines for Child Support Awards

Section 1. General

1.1 Scope--This Tegislative rule establishes guidelines for child
support award amounts so as to ensure greater uniformity by those
persons who make child support recommendations and enter child
support orders and to increase predictabiiity for parenis,
children, and other persons whe are directiy affected by cnild
support orders.

1.2 Authority and Related Code Citation--West V1rg1n1a Code §48A-2-8,
42 J.5.C. §667, 45 C.F.R. §302.56.

1.3 Fiiing Date--

1.4 Effective Date--

1.5 Repeal of Former Rule--This Tegislative rule repeals the following
West Virginia Legislative Rule: "Depariment of Human Services,
Series 16, Guidelines for Child Support Awards," filed September
23, 1987.

Section 2. Guidelines for Child Support Awards

2.1 Federal law (42 U.S.C. §667) requires each state to develop
guidelines for establishing amounts of chiid support obligations.
The guidelines must be made available to all persons in the State
who set child support award amounts, i.e., all Circuit Court Judges
and Family Law Masters.

2.2 West Virginia Code. §48A-2-8 recquires guideliines for child support
award amounts to insure greater uniformiiy by those persons
recommending and entering child support orders and to increase the
predictability for parents, children and other persons who are
directly affected by child support orders. The guidelines must be
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followed by the Child Advocate 0ffice, Family Law Mastey and
Circuit Court Judge unless they set forth in writing reasons for
not following the guidelines in the particular case involved.

2.3 West Virginia Code §48A-2-8 alsc establishes criteria to be
considered in formulating the guidelines. These are as follows:

1. In order to insure that children properly share in their
parents' rescurces, the guidelines shall provide that, after a
consideration of respective parental incomes, child support will
be related to the level of Tiving which the children would enjoy
if they were Tiving in a household with both parents present.

2. The guidelines shall take into consideration the financial
contribution of both parents. They are to prov1de For examining
the financial contributions of both parents in relationship to
total income sc as to establish and equitably apportion the
child support cbligation.

3. The guidelines shall take into consideration any pre-existing
suppert orders.

4. The guidelines are to provide direction in cases involving split
or shared custody.

5. Alimony is not to be included in the amount set as child
support.

2.4 In addition to these criteria, the law requires the guidelines for
child support awards to take into consideration the following
underlying principles:

1. That parental expenditures on children represent a relatively
constant percentage of family consumpticn as family consumption
increases, so that as family income increases, the family's
level of consumption increases, and the chiidren should share in
and benefit from this increase;

2. That parental expenditurss on children represent a declining
proportion of family income as the gross income of the family
increases, so that while total dollar outlays for chiidren have
a positive relationship to the family's gross income, the
oroportion of gross family income allotted for the children has
a negative reiationship to gross income;

3. That expenditures on children vary according to the number of
children in the family, and as the number of children in the
family increase, the expenditures for the children as a group
increase, and the expenditures on each individual child
decrease; so that due o increasing econcmies of scale and the
increased sharing of resources among family members, spending
will not increase in direct proportion to the number of
children;

4. That as children grow older, expenditures on children increase,
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particularly during the teenage years.

2.5 The Melson Formula, devised by a Belaware Judge and used in that
State, incorporates the basic guidelines and principles necessary
to satwsfy both the federal and state laws. Thus, the Melson
Formula is the basis for the guwde?1nes established for the State
of West VYirginia. -

2.6 The guideiines and procedures for LhETr use are out11ned as
follows:_ .

Part I. PRIMARY CHILD SUPPORT CALCULATTON
STEP A, AVAILABLE NET FOR PRIMARY SUPPORT

1. DETERMINE EACH SUPPORT OBLIGOR'S MONTHLY NET
INCOME.

- This is determined for each parent's income - the
obTigee and obligor. Both parents are referred to
as obligors for this calculation.

- To do this add:

a. Income from employment, as well as all
other sources {such as pensions,
dividends, interest, etc.); and

b. Business expense accounts to the extent
that they provide the support obligor with
something he would otherwise have to
provide (such as automebile, lunches,
etc.).

- Subtract:

a. Income taxes figured on the basis of the
maximum allowable exemptions;

b. Other deductions reguired by law,
including child support payments made
pursuant to a Court order;

¢. Deductions required by the employer, e.qg.,
pensions, hospitaiization, etc:

d. Legitimate business axpenses (for the
seif-employed obligor);

e. Benefits such as hospitalization insurance
which are maintained for the obligor's
dependents.

- The guidelines are to be completed using the
ocbligor's net monthly income., 1In instances where
the obligor is paid other than monthly, the
monthly gross is to be determined as follows:

1. Obligor paid weekly: muitiply by 52
weeks and divide
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by 12 months

2. Obligor paid weekly, add the four
but amounts vary: checks together,
divide by four,
multiply by 52
and divide by 12

3. Obligor paid twice multiply one
a month: check by twe
4. Biweekly: muttiply by 26
weeks and divide
by 12

- Deductions for payments on consumer debts or loans
will not be reccgnized except to the extent that
such debts wers incurrad for indispensable {tems
in use by the dependents or fTor necessary health
care. Support obTigors wiil not be allowed to
recuce the child support obligation by incurring
debts other than for necessities of life.

- Income so established will then be used to deter-
mine the obligor's monthly net income for the
purpose of calculating chiid support.

~ ALL INFORMATION PRESENTED IN THESE CALCULATIONS
SHOULD BE BASED CON MONTHLY AMOUNTS. WHERE A PARTY
IS PAID WEEKLY, THE PAY SHOULD BE MULTIPLIED BY 52
AND DIVIDED BY 12 TO ARRIVE AT A CORRECT MONTHLY
AMOUNT. LIKEWISE, IN ORDER TC BE CONSIDERED, ALL
CHILD CARE EXPENSES, MEDICAL INSURANCE PAYMENTS,
ETC., MUST BE PRESENTED IN ACCURATE MONTHLY
AMOUNTS.

2. SUBTRACT THE OBLIGOR'S SELF-SUPPORT DEDUCTION.

- Four hundred fifty doilars ($450) a month is
established as the seif-support deduction for
each obligor. This amount represents the minimum
amount required for an adult's subsistence.
regquirements,

- Income remaining after subtraction of the self-
support deduction amount is deemed available for
payment of child support. If no amount is left
after subtraction of the self-support deduction,
the child support amount will be set at $50 per
manth.

STEP B, DETERMINE THE PRIMARY CHILD SUPPORT NEED

- The next step is to compute the PRIMARY SUPPORT NEED
for each dependent child. Like the self-support
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PART 1I.

deduction, the primary support need represents the
minimum amount requirad to maintain a child at a
subsistence Tevel.

The primary child support need of each child in
question will be considered by first determining that
child's rank in the custodial parent’s household and
then using the appropriate figure shown below.

The minimum needs of the several members of a
household are established below. The order of
household members is ranked on the basis of age:

First member (usually a parent) $450 a month
Second member, 40% therecf, or $180 a month
Third & Fourth members, 30% thereof, or 5135 a month
Fach additional member, 20% thereof, or $ 90 a month

Primary support is currently set at $180 per month
for the second member of the household {a second
adult or first child in a single aduilt family), $135
per month for the third and fourth members, and $90
for each member thereafter. In a case where the
custodial parent lives with his/her parents or other
separate family, he/she and the children will be
considered to be in a household by themselves.

Add to the total primary needs of all the children in
question the cost of child care needed to allow a
custodial parent to work.

DETERMINE THE PRIMARY SUPPGRT OBLIGATION OF EACH
OBLIGOR

- The child's primary support needs are pro-rated

between the parents based on available net income as
determined in Step A,

- To arrive at the percentage for each parent, divide

each support obligor's available net income for child
suppori by the total available net income for child
support. The resulting percentage (%) establishes
the burden each obligor should carry with respect to
their children's primary support. This percentage
should then be multiplied by the total primary child
support need in order to arrive at the PRIMARY
SUPPORT OBLIGATION of each obligor.

STANDARD OF LIVING ADJUSTMENT (SOLA) CHILD SUPPCRT

~ CALCULATION

- SOLA is desigred to apportion, as equitable consider-
ations require, the income available to a support
obligor after he has met his own primary needs and
those of his dependents. This standard of living
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allowance enables the child to benefit from the higher
1iving standard of a parent.

STEP A. DETERMINE THE AVAILABLE NET INCOME FCR SOLA SUFPCRT

- From each parent's AVAILABLE NET FOR PRIMARY SUPPORT
established in Part I, Step A,

- Subtract:

a.

b.

The PRIMARY SUPPORT OBLIGATION calculated in
Part I, Step C:

Where the support obligor has cther dependents,
the support obligor may be entitled to a
deduction for such a dependent before
calculating the SOLA obligation. If a parent
does have dependents other than the child for
whom support is being sought, and such other
dependents are not covered by a court order,
primary support amounts for such dependents are
0 be deducted from obligor income available for
the SOLA. Thus, if a non-custodial parent has
twe other natural or adopted children Tiving in
the. same household, and support is being
calculatad for one child Tiving with the
custodial parent, income available for SOLA
would be reduced by the primary support amount
for those two children (most Tikely $270 - $135
cach as the Third and Fourth members of the
household}. To do this calculation, use a
second form and complete Part I, Steps A, B, and
C to determine the Primary Support Obligaticn
for the chiidren. The primary support
obligations for all of these children are to be
combined and deducted from the AVAILABLE NET FOR
PRIMARY SUPPORT in Part II, Step A.

STEP B. CALCULATE SCLA SUPPORT OBLIGATION

- Where income is available, both suppcrt obiigors
shall be required to pay 15% for the first child,
nlus 10% each for the second and third child, plus 5%
each for the fourth, fifth, and sixth child, of the
AVAILABLE NET FOR SOLA SUPPORT aestablished in Part
I1, Step A. Thus, the percentages used for the
standard of living allowance are currently set at the
following levels:

One child 15 percent
Two children 25 percent
Three chilidren 35 percent
Four children 40 percent
Five children 45 percent
Six children 50 percent
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STEP C.

PART III., D
c

2.7 A guidelines

es

- Total SOLA ordered shall not exceed 50% of the
discretionary income.

CALCULATE THE PER-CHILD SHARE OF SCLA SUPPORT

- Divide the total SOLA Support Obligation (mother's
and father's added together) by the number of
children for whom support is sought to arrive at this
Tigure. .

ETERMINATION OF PARENTS' TOTAL MONTHLY SUPPQRT
BLIGATIONS

To determine the TOTAL MONTHLY CHILD SUPPQRT
OBLIGATION, add the Primary Support Cbligation and the
individual SOLA Support Cbligation together.

lhere a support obligor is also the custodial parent,
the ¢bligor retains that share of the support
obligation owad to the child in his custody and pays
the difference, if any, to the other custodial parent
for the benefit of other children.

The obligation will be set at $50.00 if, accerding to
the calculating, the obligor's total monthiy child
support obligation is less than $50.00.

These guidelines contemplate normal visitation
arrangements, but non-traditional custody arrangements
are recognized.

Where parties share physical joint custody on an equal
basis, =ach will be considered to have the child for
six months during the course of a year., To avoid
unnecessary transfers of funds, the "pay out”™ of each
parent for the year should be determined by multiply-
ing the monthly support obligation times six months,
If one parent's yearly cbligation is greater than that
owed by the other, thes excess amount shall be divided
by 12 and paid monthly over the course of the year,
unless the parties agree otherwise. In other words,
the obligation is pro-rated based on the proportion of
total time spent by the child in the physical custody
of the other parent. Obligations for each of the
parents are netted out, with the remainder specified
as the support amount for the parent with the greater
cbligation.

worksheet is attached as Appendix A.
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COMMENTS ON ‘
CUIDELINES FOR CHILD SURFORT AWSRDS
BY

I havn Deen practicing domestic relations law since 1973, 1

mave praciiced in osmall, mEglium and large counities: larnawha
Countyv, Ciay County. Futnam County and To -2 lesssr sxitsnt Boons
Countw. At least hals of my oractice for “hose twelve yvears has
been domestic relations. . Most . of that has besn divorcCes. But
with & hesavy mix of support determinacion, collection and en-
forcemant  acticns  thrown in. I represent primar*‘v igw incoms
waomen thoueoh occasiconally I have represented low incomeE men. I
zm st-ongly 1In Tavar of some form oulidelines for chil support
awards. Buch & svstem has besen used in Putnam County and I found
it has vislded +=1“. out more  expeditipus  and mors sfsficisnt

results than practicimg without them.

With &all this in mind, I do however Mawve some difficultiss
with somg aspecits of wour Dropossd gulidslinss.
I.
the Guidelimes use +ixed Collar amounts in Part I. 3tep &, &
ame ir T I Etep E. There are 2 - L=z of thesz ab-
solute First, they musi 2 issuance SfF &
mEw Fule which must go throwgn ruo : L EE, This will
reguirs initistive to begin the chano:s. Imae will recuire statys
Tims that =sould be better spenit slsswhers. More likglyvy statrt
Time wWiil be Dsttesr s2pent snd they will pot get uodatsd. It mo-
eolutse figures arese going to e used they should at lssst bse in-
cdexed to & MNational Ecornomic Indicator or somsthimng of that =sort
to automatically corrsct them from yvear to vear., Without thsat.
thzss flogures ars likelw to te lav aroumd tor five or  ten  vesrs
without adiustment. .
II.
I particularly disaoree with thes use of Yoblicor s=if =up—
port oeduction” oFf $430.00 & month 1o Fart. I Step A, The follow-—
ine Examzle can bDest sSrow whys

I




& mother amd father are divorced. The mothsr has
cusiody of tne threes children. The +ather has a minlmum
wage job pumping gEs. The mother has & minimum wade job
o a2 cash register at & retall store. They work fortw
hours & waek at  the current minimuam  wage oFf =LLID.
Their gross pav will be about £380.00 a2 month. The n=t
pay will bDe about $3500.0GC, The $430.00 & month seld
support decision is tTake2n out and leasves both the mother
amnd the f&ther with #Z0.00 available met f+or suoport.

Following the proposed guidelines, the father wi

1=

|88 Ry

orly be repuired o pay 50000 a month support.

COoOUrSsE, the mother theorestically will have only S5T0.00°
avallable Tor support of thz children angd so TEG.00 will
b=s har share also. Th=at seems sgual. O couwress it is
not. The _bllD?EP live with her. As = praciical matter
moSTy ang more liksly nearly all, of her incoms wilil go
o supportTing tue children in orne wsy ©or anothar.

So. wWith Twe minimum wagde parsnts. tThe fxther pavs
£S0.00 & momin chilc suoport amd the mother Fas to sup-
port the chilgrerm with almost all of hsr  incoms and &
parsimonious 230,00 Trom her thgir tatner.

The Lzs of the =elf supoori dsdu
Code 48A-2-3. (193&).  "Suidelinez’
zione oF Thi=s section shall not be Dase
coEts for reEaring children bazed wpon
=2t forth oy waricus sgencies of gover

ThE orimary tirust of this largusgs is that the ruless should
reguire anlizors to support children in an amount larger tham ths
children™s mind mesds 1+ the okligor cam arford fo. I< it is
the intent of the larnguage not to unreasonabliy limit  ths  amourst
an obliger should payv. the lanouzace sursly must mot be read o
aravent a Tathesr with 200,00 & fiornih incoms besing reguired o
oAy  omly  £$D0.00 & month Dees2d on oa Yschedule of minimum Costs
ot o2unportinge nimssif.

N,

Determining the child suppor
ek i the family s Sset out
cramimates sgaimst & chold with o
with & si;mgle oars;nt would =
familwv amd therefors sntitlsd t & nilyg
livimg with s mother amnd s step-Tfathesr would agpossr to be = Lhird
ranbked mamber of bthe family anmd ost 245,00 2 monmth less in child




supDOrt. ) - . -

Theres is mo justificstion for reducing and cbligor™s chilg
sucocort oblication because the obliges parsnt has remars-led. To
do so0 would assume that & step-parent nas an opligatieon To  sus-—

pori the step—-child, Wil e is ot true. It alsg azsumes Tne
step—parent has & jicb or other 1ncome.

I+t mav facially make sense to rank & child’s order i the
familv to determins the chiid's nesed, but the 2nd result iz that
the child receives lsss monev from an obligor parent becauss his
custodial  parent heas remarried. If & step—-parent is not to be

considered in the rankinmg of family members thisg shouls bpe
clearly st out in the guidelines.

W

Soain, the amounts of support reouired Tor ssch ranked
Tamily membsr ars s=2t toin zoDeolute dollar  amounmte. These
amounts _shoulcd be tne use of suoh filigures again may
vigolate the prohibition = nimimum cests ‘o rearing children”

im the authorizing

VI

Thne =suthmorizimg code section vreguires the Tinmsncisl com-—
tributions of =sch parent in relationshio o their  Total incoms
to ke considersd =0 oas Lo =ouitably apnoriticon the childies sunoort
poligestion. Howsver, the resuliits of ths ruls vou oroposse Cut too
de=sly  into  ithe coligor should ired To DEew o D

ooort o childerasn zsources ot The o oDErEn. The
+#It thait & cust w heag inmcomz sh bE coms.:dErsed when
determiniag the Wty to sSUupporT. 1t th= grimary corn-
cern should e . = aiility to pav. Az ==t out in wour
rule a2 custodla income ampesr-rzs to reguces L obligor-Ts
duty. to pay doll S . ‘e‘mi;ht well be able to  affcrd
to pay more wnilc rove the lot of his children. But mie
enmoort wWould b=causs of tne cusitodial ouss’ =
zhilitv tTo pay. rimary concern still ouzht to bs the
shligor’= zpility i A thowush indessd it should be Dalamced ovw
The sharing of the ochligstion.

Wil

The culids Llogated viglates ths commandment of
West Wirgimis 2 (1FB&r+ (S, "that 25 ohilddren grow
oldar, =xgenci dren incresss, pRSticularly during Thie
TEEMnsSE VeSS, omn is mads to incressse bEnesfits during
TEEMSOE YEars 1z,




VIiIl.

Many cblicors in kWest Virginis are ssasonzal employsss. Thewv
wiort an construction. cil and gas. teaching angd other emplovment
whaich has predictable s=zasonszle wvariatic 1n IMCOmE. Trhe
guidelirnes should make clsar that the vearly averages monthly  in-
come should b= used and noht cuwrrent averages month.

IX.

I am confuzsd bBv ths sxistsnce of/interplay oFf the uss of
sme obligor carsnt’s duty to support other children ipn Fart 1,
Stexn Ay T.e.. "Other deductions regulired by law imcluding cnild
support pavmeEnts made pursuant o a8 cowrh order”  and Farst II.
Etep A.5.  Does the fact that a parent hes other children Lo sun-—
oot reduce the amount Lhey ar2 reguired to gcay sunoort for on
chilSren ip guesStion wwlcose In ociter words, doss the ooligor ge
Lo take his dutv to i | o iz autvy L
support octher child s=2 doubl= dig
Dmes he agst to ort cbliostian
Doth in dster-mining n determining
his BOLE chligstion®

Doss the lanmcusgs of Far
mining tne avallabls met lnco
p@rt obligstion, the cehligor’
criiy be considered it thers i
izts= Dut it has not owgsn leos
additionsl 1 cuages orf Pasrt LI
tion or the ty To supDori ot
=0, dos=s 21! become cz
detsrmaning = zmount of suD
dzpend woon & determinatio
children which srs mot in que
amount OF sSupoort gdus fTor tThe

.

Fimally two =mall points 23 to sorm. T would think It best
to explain T leculsate monthly inmcoms sand other dollar
SMoUnTE T bi—we=shklv, guar ] n 11 t
1+ 1t was plginsd once a o
ouwldslins loculastion shesti,
refterred it h=zonss
caloulsticn. currently Loo
several places. -

&)}
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Appendix A, the calculation forms 12 Loo orvpiic, oDar-

ri1cularly with regarc tc defiming monthly net income. The
guidelines themselves are npi designed to be & workshest, Fut—
£1mg gitrner 1n circulation slone would rot bs eftective. I thimk
a <orm libe vwour Appendix & s2hould be widely distriouted. It
should be made availasble at the officesz of Circuit Clerks,
Family Law Masters and Child Abvocaltes. But 1t should be a pags

moer and incliuge spme mere @dplansatiorns and calculaticorms.
long i
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RESPCONSE TO COMMENTS
OF
DAVID B. MCMAHON
ATTORNEY AT LAW
LEGAL AID SOCIETY OF CHARLESTON

Comment I

The two other commentators suggested yearly reviaw of fixed dollar
amounts in Part 1, Step A, 2 and in Part 1, Step B. The concent of vearly review
merits consideration.
Comment I1

The disagreement is noted for the record buif we wish the commentator
had stated his alternative. The $450.0C self-support deduction is part of
Delaware's Melson Formula.
Comment III

The use of a self-support deduction does not violate WVC §48A-2-8 -

that the “Guideiines...not be based on any scheduled minimum costs for rearing
children....” The sglf-support ceduction relates oniy o the parents.

i

Comment 1V

The comment 1s correct that a child Tiving with a single parent is the
second ranked member of that housenold while 2 child Tiving with a mother and
step-father is the third ranked member of that houseshoid.

Commant V

We are not clear on the meaning of the word "indexed." If i{ means
“reviewed", piease refer to the response to Comment I. The Tixed dollar amounts
do not refer to "minimum cosis” but to "needs.” '
Comment VI

The Wast Yirginia guidelines do precisely what WYL 848A-2-8(c) requires

which is "equitably apportion the child support cbiigation” based upon each
parent's financial contribution.
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Comment VII

The guidelines do allow for greater support as c¢hildren grow older.
The order issued under the guidelines is for all of the children of the parties:
it is not a per child crder. Thus, even as the older c¢chiidren are emancipated,
the ordsr remains in effect until medified. Moreover, HVC §48A-3-6(e) specific-
ally provides for a mechanism to review child support awards every two vears. _
The provision allows for such review based upon the factuzl actualities of the ~
case, It should be noted that althouch older chiidren do cost more to raise,
the income of the parent paying support often decrsases over tTime rather than
increases. ' B -

Comment VIII ’ ~

There are no doubt seasonal employees in West Vircinia. However, the
comment seems directed toward individuals who would receive unemployment compen- .
sation. It would be unfair to the children to have a uniformly Tow yzar round
support obligation.

Comment IX

The duty to support ' pursuan; tc a couri order”™ in Part 1, Step A, 1.0,
relates to suppert ordered by a court from a marriage other than the marriage for R
which the support is being calcuiated. The duty to support in Part II, Step A. b.
relates 1o the duty of a parent to support a natural child of a present uETP?&”Q
which occurs after the marriage for which the support is baing ca:cuTabnd Since
a parenthasaduty to support a child of a Tater and current marriace, this obii-
gation is no% calculated in the primary support obligation but in uhe SOLA.  Since
the "pursuant to a court order' calculation relates to terminated marriages end the
Part 11, Step A, b. calculation relates to a current marriage, this is not a
double-dip deduction. '

Responding to the second paragraph. only court ordered obligations can be
subtracted in Part I, Step A fo determine monthiy net income. Part II, Step A, b.
relates only to the calculation of support for a remarried parent’s present (as of
the time of tne caiculation) family for which there would be no court order; it doe
not relate to a prior family where the support obligation was not established.

Comment X

We balieve how to calculate monthly income From weekly, biweekly, stc.
income is explained rather simply in Part I, Step A.

With regard to the second paragraph of this comment, we aporeciate the
sugaestion, because Appendix A receives constant sgrutinty and review,

mWf '

; ' Sandra K. G1lmore !
! C) Director
Child Advocate Office
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LR W West Virginia NOW
- ~ Box 3761 '
CHILD A= 'm=s7s giinzay Charieston WV 25337
CHARLESTON, WV 23305

Sandra Giimore,Director -
Chiid Révocate 0Office
West Virginia Department
1900 Wasnington St., Sast
CharlestonWv 25305

of Human Ssrvices

COMMENTS ON CHILD SUPPORT
GUIDELINES
Dezr Ms. Gilmors:

1T

The West Virginia Chapter c¢i the Nationazl Organization for
Women would like To taks this opportunity to make comments on the
child suppcrt guideliries submitted by your office cn November 11,
1887, for legislative rualemaking review. In generzl, thess guide-
lines arpear toc »e very good and should greatly improve the lives
of many children In West Virginia. There are, howsvar, sseveral
proplem arsas which we would like the Chiléd advocets CEfice to con-
sider: - :

1. The guidelines 4o noi supply any explanation of the method uszd
to datermine the minimum needs of the varents or of the child-
ran (p.3, Guidelilines). The mathod should be stated. The mini-
mum needs should be reviewed annually be the zdviscry commiite
and the Cnild Acvocats Difice,

2. Therz is no explanatich of the mathod used fLc ss2t the percantages
cf support oesed on the standard of living (p.6, Guidelines).
Tniis method should te based on 2 comparison of the costs ¢of sup-
corting ¢children in single-parsent families with those ci intact
femilies. ’ )

3. In daterxmining the net monthiv inccme (2.3, Guidslines, Part I,
Step 2(1)), pensicn and hospitalization Zdeduciicns should be
crecited to ths income o the custodizl soouse ifhe/she does nol
nave such benefits. Legitimetfe business sxXpense deductions shou
e reguired to be specifically documentad.

4, The Guidelines should define deductions Zor desbis involiving the
"necessities ¢©f rife" (p.4, Guidelines).
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WEST VIRGINIA DEPARTMENT OF HUMAN SERVICES

1900 Washington Street, Eas
Arch A. Moore, Jr. Charleston, WY 25305 Telephone (304) 348-2400 Reginia S, Lipscomb
Governor December 24, 1587 Commissioner

RESPONSE TO COMMENTS
OF

WEST VIRGINIA NOW

CHARLESTON, MV 23337

Comment 1. ~

The monetary figurss of minimum needs for both parents and children are
those of the Delaware Melson Formula, the formuia that West Virginia's guidelines
are based on. Delawars has revised the minimum needs several times since 1879 when
the Melscn Formula became that state's "official’ guidelines. Yearly raview of the
minimum needs by the Child Advecate 07fice Advisory Commiftse is a worthy icdez and
is duly noted. '

Comment Z..

The percentages used for the standard of living allowance (SOLA) cal-
culation are tnose of the Melson Formula. Tha SOLA percentagss cannot “be based
upon & comparison of the costs of supporting children in single-parent Tamiliss
with those of intact families" as the commeni suggests. because VL 248A-2-8(1)
specitically demands that "the guidslines shell... provide... child support...
to tne level of living which such children would enjoy i they were Tiving in 2
househoid with both parents present.”

Commant 3. : -

We do neot understand the comment on pension and hospitalizaiion daductions.
Legitimate businsss expense deductions are required fo bes documented.

Comment 4.

The phrase "necessities of Tife" is read in context with the phrase
“indispensable items in use by the dependents™ in the prior sentence. [T was not
specifically defined because to do so would create an exciusionary Tist.

Comment 5.

a. Another aduli in the custodial pavrent's "new' nousehold is
not a “separate family... in a household by themselves” but
is the seccnd member of the housahold. However, this adult
must be the spouse of the custodial parent. This is consis-
tent with the Melson Formula.
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b. The Melson Formula takes into consideration child care
expenses oniy for working parents. We do not belisve
that calculating child care axpenses Tor going to school
or looking for work is appropriate as part of the primary
child support neecd. Since going to school and Tooking
for work are, as the commentator says, part of the transi-
tion from nousewife to wage-esarner, child care expenses
for these activities should be included in a rehabilitative
alimony crder. Moreover, since both of these activities are
done at irregular times and not on a full-time basis, it
would be impossible to establish an objective cost for
child care,

¢. The Melscon Formule doas provide Tor the cost of extracrdinary
medical (but not educaticnal) needs of the children to
letermine the primary suppcri need. This was not pizced in
West Virginia's guidelines because what is extraordinary is
more 1ikely to be subjective than objective decision (i.e.,
is orthodontia in tesnagers extraordinary or ordinary).
Moreover, & true extraordinary medical need providEa an
appropriate deviation from the guidelines. WYL 848k-2-8(a)
provides that “Notwithstanding the existence of these guide-
Tines, individual cases will still be consideread on their
own merits.”

Comment &.

The guideTlines do ailow for grsater suppori as children grow older.
The order issued under the guidelinsgs is vor all of the children of the parties:
it is not a per chiid ordar. Thus, sven as the oider children are omanc:aated_
the order remains in effect until modified. Moreover, WVC 8484-3-6(z2) specific
ally provides for a mechanism to review child subport awards every two ysars.
The provision allows Tor such review based upon the Tactual actualities o7 the
case. It should be noted thet although older children do cost more to raise,
the income of the parent paying support o= en c=cr°a3ﬂs over time rather than
increases. . .

Corment 7. ’ - .= ] ) -

The situation discussed in this comment 1s appropriate for a exception
t0 the guidelines pursuant to MVC 84B8A-2-8(a).

Commant &.

We agres that, in general, the guidelines will result in higher child
supnori orders than have praviously been awardsd. As discussed in Comment £,
WVC 848A-3-6(a) is an appropriate vehicle to modify an order issued Drﬁor to
October 1, 1987, if the necessary criteria are met. I7 this comment's thrust
is to reguire that all child support orders entered in this state prior to
October 1, 1987, bz computed based upon the gu1de?1nes and brougnt up *o
guidelines standards, we believe that this would,reqguire a specific legislative
scatute.
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Sanéra K. Gilmore, Director
Child Révocate DEfice
West Virginia Deparwment of Zumen Sarvises
1300 Washington Btrest, Bast
Charleston, Weast Virginilia 26305
RE: Comments Regarding Guidelines for Child Support hwards
Dear Director Gililmore:

I nave reviewad the guidelines promulgaied by vour offics
and Ziné that they represent a veryv pesitive step in providing =z
fzir ané uniform stzndard Zor the setting of cailad surpert awards
in West Virginiza.

Pileagse consider the following proposals submitied for 4he
purposse of improving the guidslinss:

1) 2pplication of Guidelines to Zxisting Chilg Suopors
Crders - Only child suppor: orders which are 2% least Zwo
vears old ané which alilege fhzt the guidelines will -espls
in an ingrea in ¢hild support of 10% or grsater can be
hezzd by petition to modifv. This applica®iecn of <hs
guildeilines will constitiie 2 changs of circumstaznces
sufficient to warrant z modification of child suppor:t and
will be applica®ble 2o all child suppor: 2wards sntersd pricx
wo October 1, 1887 which were no: calculated by uge of the
guidelines and which provided lower amounts than would be
zutnorized under the guildelines.

2} Ceocst ¢ ng AfZjustments - Annually a2 commistes
comprised of ¢ 3 dges, family law masters, child
adveocates, &ir I the chilé aévocaite offlce, assisian<
Sirectcr of tn iv law maste:s and members of the Wes:
Virginie State 3ar shall review =he conszan= Zigures in the
Zormula for (1) primaryv support obligation ©Z housshold
mambers and (2) the percentage used to calgulate the
Standard of Living A~3L~:mer- {aOHA) to determine whether
these Iigures should be incresased zo zdjus:t for an increase
in the cost oI lLiving in the stzte of West Vircinia.
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3) Higher Cest for Teenage Children ~ To provide Ior
+he higher costs of raising teenage children the primary
suppers obligation for children age 13 years and older shall
pe set by the child's rank in the household and age. An
zppropriate higher primary supportT obligation should be set
Z5r children age 13 wvears and clder in the formula.

4) Deviation from the Guidelines - A deviatiorn should
only be granted where the amount mandated by the guidelines
is found To be ineguiitzble Zcr the children. The guidelines

shall be applied in all cases Ziled after Octeber 1, 1887

3 r

Gn.ess reasons are set forth in writing Zfor not following -

the guidelines. &An agreement between the pariies for an
amount -lowar than reguired by the guidelines 1ls not a
sufficient reason to deviate from the guldelines.

I would be happy to discuss these prepesals with vou at vour

convenlence.
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RESPONSE 7O COMMENTS
OF
MS. PENELOPE CRANDALL
ASSISTANT DIRECTOR OF FAMILY LAW MASTERS
SUPREME COURT OF APPEALS
CHARLESTON, WV 25305

Comment 1. , ”

We believe this comment s directed toward WVC £484-3-6{z) which allows an
individual to request the Child Advocate Office to review the support order once
every two years. We believe that what constitutes a substantial change of circum-
stances and how the guideiines can be applied more equitably to pre - October 1.
1987, ordevrs, should be addressed through a new statute or an amended WVC 848A-3-5.

Comment 2.

Yearly review of the minimum needs of parents and children s a worthy ice
and is duly noted. We do not preceive the nesd to review the SOLA percentages. T
are a fixed constant in the Melson Formula.

Corment 3.

The Melson Formula., as well as West Virginiz's quidelines, resulis in an
order which takes into account all of the children. It does not have a per c¢chiid N
order. This comment apparently contemplates "breaking out” an order for any children
over ags 13 to the detriment of their younger siblings.

Comment 4.

e believe that ultimately it is a judicial decision as to whether or not
there is a deviation from the guidelines. Thus, it would seem that z statute or
court ruie would be the avenus to define what is the standard for an order outside
the guidelines. B}

We believe that WVC B28A-2-8 contemplates the appiication of the guidelines
in all cases or acticns filed afier October 1, 1887. '
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We believe that WYC 548A-2-3{e) which provides that "The guideiines
shall have application tc cases of divorce, paternity, actions for suppori, and
modification thereof" implicitly prevents the circumvention of the guidelines
by use of an agreement between the parties. See also the first paragraph of
this comment.

L e

/ Sendra K. Gilmore’ | ﬂ’
/ Director [
Child Advocate Office




