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WEST VIRGINIA LEGISLATIVE RULE
DEPARTMENT OF HUMAN SERVICES
CHAPTER 48A-2-8
SERIES 16

Title: Guidelines for Child Support Awards

Section 1. General

1.1

1.2

1.3

—
(3]

Scope--This Jegislative rule establishes guidelines for child
support award amountis s¢ as to ensure greater uniformity by those
persons who make child support recommendations and enter child
support orders and to increase predictability for parents,
children, and other persons who are directly affected by child
support orders,

Authority and Related Lode Citation--West Virginia Code §48A-2-8,
&2 U.S.C. §667, 45 C.F.R. §302.55.

Fiting Date-- , . -

ffective Date--

Repeal of Former Rule--This legislative rule repeals the Tollowing
West Virginia Legislative Rule: "Depariment of Human Services,
Series 16, Guidelinss Tor Child Suppert Awards," filed Sepiember
23, 1987. i ' : '

Section 2. Guidelines for Child Support Awards

2.1

2.2

Federal Jaw (42 U.S.C, 8§667) requires each state to develop
guidelines for establishing amounts of child support obligations.
The guidelines must be made availabie to all persons in the State
who set child support award amounts, i.e., a1l Circuit Court Judges
and Family Law Masters.

West Virginia Code 848A-2-8 requires guidelines for child support
awara amounts to insure greater uniformity by those persons
recommending and entering child support corders and to increase the
predictability for parents, children and other persons who are
directly affected by child suppert orders. The guidelines must be
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Department of Human Services
Leg. Ruie, 48A-2-8
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followed by the Child Advocate O0ffice, Family Law Master and
Circuit Court Judge unless they set forth in writing reasons for
not following the guidelines in the particular case invelved.

2.3 West Virginia Code §48A-2-8 also establishes criteria to be :
considered in tormulating the guidelines. These are as follows:

1. In order to insure that children properly share in their
parents' resources, the guidelines shall provide that, after a
consideration of respective parental incomes, child support will
be related to the level of 1iving which the children would enjoy
if they were 1iving in a household with both parents present.

2. The guidelines shall take into consideration the Tinancial
contribution of both parents. They are to provide for examining
the financial contributions of both parents in relationship to
total income so as to establish and eguitably apportion the
child suppori obligaticn.

3. The guidelines shall take into consideration any pre-existing
support orders.

4, The guidelines are to provide direction in cases involving spiit
or shared custody.

5. Alimony is not to be included in the amount set as child
support.

2.4 In addition to these criteria, fhe law requires the guidelines for
child support awards to take into consideration the following

underlying principles:

1. That parental expenditures on children represent & relatively
constant percentage of family consumption as family consumption
increases, so that as family income increases, the family's
level of consumption increasss, and the children should share in
and benefit from this increase;

2. That parental expenditures on children represent a declining
proportion of family income as the gross income of the Tamily
increases, so that while total dollar outlays for children have
2 positive relationship to the family's gross income, the
proportion of gross family income allotted for the children has
a negative relationship to gross income;

3. That expenditures on children vary according to the number of
children in the Tamily, and as the number of children in the
family increase, the expenditures for the children as a group
increase, and the expenditures on each individual child
decrease; so that dus to increasing eccnomies cf scale and the
increased sharing of resources among family members, spending
will not increase in direct proportion to the number of

children;

4, That as children groﬁ older, expenditures on children increase,
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particularly during the teenage years.

2.5 The Melson Formula, devised by a Delaware Judge and used in that
State, incorporates the basic guidelines and principles necessary
to satisty both the federal and state laws. Thus, the Melson
Formula is the basis for the guidelines established for the State

of West Virginia.

2.6 The guideiines and procedures for their use are outlined as
follows:

Part I. PRIMARY CHILD SUPPORT CALCULATION
STEP A. AVAILABLE NET FOR PRIMARY SUPPCRT

1. DETERMINE EACE SUPPORT OBLIGOR'S MONTHLY NET
INCOME.

- This is determined for sach parent's income - the
obligee and obligor. Both parents are referred to
as obligors for this calculation.

- To do this zdd:

a. Income from employment, as weil as all
other socurces {such as pensions,
dividends, interest, etc.); and

b. Business expense accounts tc the extent
that they provide the support obligor with
something he wouid otherwise have o
provgde (such as automobile, lunches,
gtc.

- Subtract:

a, Income taxes figured on the basis of the
maximum alicwable exemptions;

b, (Other deductions reguired by Taw,
including chiid support payments made
pursuant to a Court order;

c. Deductions reguired by the employer, e.g.,
pensions, hospitalization, eic;

d. Legitimate businass expenses {for the
salf-employed obTligor);

e. Benefits such as hospitalization insurance
which are maintained for the obliger's
dependents.

- The guidelines are to be complefed using the
obligor's net monthly income, In instances where
the obligor is paid cther than monthly, the
monthly gross is to be determined as follows:

1. Obligor paid weekly: multiply by B2
weeks and divide
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by 12 months

2. Obligor paid weekly, add the four
but amounts vary: checks together,
divide by four,
multiply by B2
and divide by 12

3. Obiigor paid twice multiply one
a month: check by two
4, Biweekly: multiply by 26
weeks and divide
by 12

- Deductions for payments on consumer debts or loans
will not be recognized except to the extent that
such cdebts were incurred for indispensable items
in use by the dependents or for necessary health
care, Suppori obligors will net be allowed to
reduce the child support obiigation by incurring
debts other than for necessities of life.

- Income so established will then be used to deter-
mine the obligor's monthly net income for the
purpaose of calculating child support.

- ALL INFCRMATION PRESENTED IN THESE CALCULATIONS
SHOULD BE BASED ON MONTHLY AMOUNTS. WHERE A PARTY
IS PAID WEEKLY, THE PAY SHOULD BE MULTIPLIED BY 52
AND DIVIDED BY 12 TO ARRIVE AT A CORRECT MONTHLY
AMOUNT. LIKEWISE, IN ORDER TC BE CONSIDERED, ALL
CHILD CARE EXPENSES, MEDICAL INSURANCE PAYMENTS,
ETC., MUST BE PRESENTED IN ACCURATE MONTHLY
AMOUNTS.

2. SUBTRACT THE OBLIGOR'S SELF-SUPPORT DEDUCTION.

- Four hundred fifty dollars ($450) a month is
establishad as the seif-support deduction for
each obligor. This amount represents the minimum
amount required for an adult's subsistence
reguirements.

- Income remaining aftier subtraction of the seif-
support deduction amount is deemed available for
paviment of child support. If no amount is left
after subtraction of the self-support deduction,
the child support amount will be set at $5C per
month.

STEP B. DETERMINE TRE PRIMARY CHILD SUPPORT NEED

- The next step is fto compute the PRIMARY SUPPORT NEED
for each dependent child. Like the self-support
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deduction, the primary support need represants the
minimum amcunt required to maintain a child at a
subsistence level,

- The primary child support need of each child in
qguestion will be considered by first determining that
child's rank in the custodial parent's household and
then using the appropriate Tigure shown below.

-~ The minimum needs of the several members of a
household are sstablished below. The order of
household members is ranked on the basis of age:

First member (usually a parent) $450 a month
Second member, 40% thereof, or $180 a month
Third & Fourth members, 30% thereof, or $135 a month
Each additional member, 20% thereof, or $ 90 a month

- Primary support is currently set at $180 per month
for the second member of the household (a second
adult or first child in a single adult family), $135
per month for the third and fourth members, and 90
for each member thereafter. In a case whers the
custodial parent 1ives with his/her parents or other
separate family., he/she and the children will be
considered tc be in a household by themselves.

- Add to the total primary needs of ali the children in
gquestion the cost of child care needed to allow a
custodial parent to work.

STEP C. DETERMINE THE PRIMARY SUPPORT OBLIGATION OF EACH
OBLIGOR

- The chiid's primary support nzeds are pro-rated
between the parents based on available net income as
determined in Step A.

- To arrive at the percentage for each parent, divide
each support obligor's available net income for child
support by the total available net income for child
support. The resulting percentage (%) establishes
the burden each obligor should carry with respect to
their children’s primary suppori. This percentage
should then be multiplied by the total primary child
support nesd in order to arrive at the PRIMARY
SUPPORT OBLIGATION of each obliger.

PART II. STANDARD OF LIVING ADJUSTMENT (SOLA) CHILD SUPPORT
CALCULATION

- SOLA s designed to apportion, as equitable consider-
ations require, the income available to a support
chiigor after he has met his own primary needs and
those ¢f his dependents. This standard of living
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allowance enables the child tc benefit from the higher
Tiving standard of a parent.

STEP A. DETERMINE THE AVAILABLE NET INCOME FOR SOLA SUPPORT

- From each parent's AVAILABLE NET FOR PRIMARY SUPPORT
established in Part I, Step A,

- Subtract:

a.

b.

The PRIMARY SUPPORT OBLIGATION calculated in
Part I, Step C;

Where the support obligor has ¢ther dependents,
the support obligor may be entitled to a
deduction for such a dependent before
calculating the SOLA obligation. If a parent
does have dependents other than the child for
whom suppert is being scught, and such other
dependents are not covered by a court order,
primary support amounts for such dependents are
to be deducted from obligor income available for
the SCLA, Thus, if a non-custodial parent has
two other natural or adopted chilidren 1iving in
the same household, and support is being
calculated for one child 1iving with the
custodial parent, income available for SOLA
would be reducged by the primary support amount
for those two children (most Tikely 3270 - $135
each as the Third and Fourth members of the
household). To do this calculation, use a
second form and complete Part I, Steps A, B, and
€ to determine the Primary Support 0biigation
for the children. The primary support
obligations for all of these children are to be
combined and deducted from the AVAILABLE NET FOR
PRIMARY SUPPORT in Part II, Step A.

STEP B. CALCULATE SOLA SUPPORT OBLIGATION

- Where income is available, both support obligors
shall be required to pay 15% for the first child,
plus 10% each for the second and third child, plus 5%
each for the fourth, {ifth, and sixth child, of the
AVAILABLE NET FOR SOLA SUPPORT established in Part
IT, Step A. Thus, the percentages used for the
standard of Tiving allowance are currently set at the
following levels:

One child 15 percent
Two children 25 percent
Three chiidren 35 percent
Four children 40 percent
Five children 45 percent
Six children 50 percent
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STEP C.

PART TIT.

D
0

- Total SOLA ordered shall not excead 50% of the
discretionary income.

CALCULATE THE PER-CHILD SHARE OF SCLA SUPPORT

- Divide the total SOLA Support Cbligation (mother's
and father's added together) by the number of
children for whom support is sought to arrive at this
figure.

ETERMINATION OF PARENTS' TCTAL MONTHLY SUPPORT
BLIGATIONS '

To determine the TOTAL MONTHLY CHILD SUPPORT
OBLIGATION, add the Primary Suppcort Obligation and the
individual SOLA Support Obligation together.

dhere a suprort obligor is also the custodial parent,
the obligor retains that share of the support
obligation owed fo the child in his custody and pays
the difference, if any, to the other custodizl parsnt
for the benefit of other children,

The obligation will be set at $50.00 if, according to
the calculating, the obligor's total monthly child
support obligation is less than $50C.00.

These guidelines contemplate normal visitation
arrangsments, but non-traditional custody arrangements
are recognized,

Where parties share physical joint custody on an egual
basis, sach will be considered to have the child for
six months during the course of a year. To avoid
unnecessary transfers of funds, the "pay out" of each
parent for the year should be determined by multiply-
ing the monthly support obligation times six months,

f one parent's yearly obligation is greater than that
owed by the other, the excess amount shall be divided
by 12 and paid monthly over the course of the year,
unless the parties agree otherwise. In other words,
the obligation is pro-rated based on the proportion of
total time spent by the child in the physical custody
of the other parent. Obligations for each of the
parents are netted ocut, with the remainder specified
as the suppori amount for the parent with the greater
obligation.

2.7 A guidelines worksheet is attached as Appandix A.




Arch A, Moore, Jr.

APPERDIX A

WEST VIRGINIA DEPARTMENT OF HUMAN SERVICES

1900 Washington Street, East
Telephone (304) 348-2400

Govemor

Cbhlicor's Name:

CIOD ADVOCATE CFTICE

CEID SUPRCRT FORMULA

Charieston, WV 25305

oRRT I. PRIMARY CEILD SUPEPORT
STED 2

STE?R

CAC-154

Monthly Net Income
Less Seif Suprort

= Individual Available Net
Zor Primary Support

It

3 - =
y &S

- ; &8

* SIS

3

Derson in

Person in

i}
!3.

Persd

Reginiz S. Lipscomb

Nuroer:

$

TOTRT, AVATIARIE NPT FOR DPRTMARY CETID SUSPORT. .. uvevvrecenenees §

s householid

+ MONTHLY CHIID CARS IXPENSES OF WORKING CUSTCDIAL DARENT.......

= TOTRT PRIMARY CTETTD SUPPOEDT NIZD.......-

Individusl Availsbhle Net

Totel Available Net

o

= Share of Primexv Support

% Primary Child Sucpor: Ne=d

|
R

RIVERY SUPPORT CELIGATION

(Revised 08-87)

4

R/

Commissioner
DATT:
MOTE=R. TCTAL,
s

's household <
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. STANDEFD COF IIVING ADJUSTMENT (S01a) CEIID SUPPORT

PART IT
STEP & - - - . FRTHER . MOTERER

Individual availabie Net for : . B

less Individual Primery Suopor:
Chligation - - N

= Indivicdusl Aveilable Net IZor ,
SO0La Supphorc 5____ 5______ ] o

STEP B

—

Individusl availiahle Net for
S0La Surport 7 - ] S

¥ Total SCLA Suwmport -
Percentage X % X

o0

= Individual SULA Support
Chligation s g

= TCTAL: SCIA SUPEORT OBl R N . et i it ccareetnncsensnvensnasosnns B

TER-CHIID SHARD OF SULA SUPPO R . tsviseestavsososssnsnessnsonnnnsnnns 5 B

PRRT III. TOTAL MONTILY SUPPORT OBLICETTIONS

Individual Primewy Support s _ $

+ Indivicdual SCLA Support + -

= Totzl Monthly Child Support
Cbiigation g S-

less Amount Retzined by
Custodial Parent - - o -

= TOTAL MONTHLY ORDIRED CHILID
SUPPORT $ s

This child support cobligation formula nas been explained to me, and

TRTIER MOTEER

|| | I agree with this zmount.
I ] I do noz agree with this amount and wish o meke the court aware

-~

that I do not agres with the amount.

{(Mother and Father's Signatures) {Dat=)

Names of Cbligeors)

i1

!4‘
%
fh

{(Parzleg
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December 18, 1987

NCTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: Department of Human Services

RULE: New Rules, Series 16, Guidelines For Child Support Awards

DATE FILED AS AN EMERGENCY RULE: XNovember 6, 1987
DECISION NO. 29-87

Folleowing review under WV Code 29A-3-15a, it is the decision of
the Secretary of State that the above emergency rule be approved.
A copy of the complete decision with regquired findings 1s

available from this office.
-7 .
i:z:;;x /#i4>f;éta_/

KEN HECHLER
Secretary of State

FILED IN THE OFRICE OF

THE SECRETARY OF STATE
£.7
THIS DATE £ L2t t
ADIUNISTRATIVE LAWY DIV
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DECISION EMERGENCY RULE DECISION
(ERD 29-87)

par. 1
par. 2
par. 3
par. 4
par. . 5

AGENCY: Department of Human Services

RULE: New Rule, Series 16, Guidelines for Child Support
Awards
DATE FILED AS AN EMERGENCY RULE: November 6, 1987

The Department of Human Services (DHS} has filed the above. new
series rule as an emergency.

West Virginia Code 292~3-15A reguires the Secretary of State to
review all emergency rules filed after March 8, 1986. This
review reguires the Secretary of State to dJdetermine if the
agency £filing such emergency zrule 1) has complied with the
procedures fcr adopting an emergsancy rule; 2) exceeded the
scope o©f its statutory authority in promulgating the emergency
rule; or  3) can show that an emergency exists justifying the
promulgation of an emergency rule.

Following review, the Secretary of State shall issue a decision
as to whether or not such an emergendy rule should be
disapproved [28A-3-13a(a)l.

(A) Procedural Compliance: WV Code 292-3-15 permits an agency
to adopt, amend or repeal, without Thearing, any
legislative rxule Dby filing such rule, along with a
statement of  the circumstances constituting the
emergency, with the Secretary of State and forthwith with
the Legislative Rule-Making Review Committee (LRMRC).

If ap” agency has accomplished the above two required filings
with the appropriate supporting documents by the time the ERD
is issued or the expiration of the forty-twoe day review period,
whichever is sooner, the Secretary of State shall rule in faveor
of precedural compliance.




.par.

par.

par.

par.

par.

par.

par.

6

10

11

12

The DHS has filed this emergency rule with supporting documents
with the Secretary of State on November 6, 1987, and with the
LRMRC on November 6, 1987,

It is the determination of the Secretary of State that the
DHS has complied with the procedural reguirements c¢f WV Code
§29A-3=15,

(B) Statutorv Authority -- WV Code §48A-2-8 reads in part:

§48A-2-8, Guidelines for child support awards.

(a] On ¢r before the first day of October, one thousand nine hundpred
eighty-seven, the director of the child advocate cffice shall, by legisiative
rule, establish guidelines for child suppor: award amounts so as to ensure
greater  uniformity by  those persons who make child support
recommendations and enter child support orders, and to incregse
predictability for parents, children and other persons who are directly
affecied by child support orders.

It is the determination of the Secretary of State that the
DHS has not exceedad its statutory authoriity in promulgating
this emergency rule.

(C) Emergency: WV Code 29A-3-15(g) defines "emergency" as
follows: T

g} For the purposes of this section, an emergency exists when the
promulgation of a rule js necessary for the Immediate preservation of the

public peace, heagith, safety or welfare or |5 Récessary to comply with @
time [limitation established by this code or by a federal statute or
regulation or to prevent substaniial harm to the public interest.

“There are essentially three classes of emergency broadly

presented with the above provision: 1} immediate preservation;
2} time limitation; and 3) substantial harm. An agency need
only document to the satisfaction of the Secretary of State
that there exists a nexus between the proposal and the
circumgtances c¢reating at 1least one o©0f the above three
emergency categoriles.

The facts and circumstances as presented by the DHS are as
foliows: - :

The existing legislative rule may have been filed errcnecusly
as a "receipt of public assistance” exemption to legislative
rule-making and, accordingly, may be susceptible to Ilegal
challenge as to 1its authorization. Thig emergency rule is
filed to alleviate this potential problem so that the Child
2dvocate Office, Family Law Masters, and Circuit Court Judges
can continue to issue child support orders based upch
authorized guidelines.
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Although the above Jjustification 1s poorly defined, the
statutory time limitation found in WV Code §48A-2-8 gualifies
this £iling as an emergency

Tt is the determination of the Secretary of State that this

proposal gualifies as an emergency under the "time limitation”
definition.

This decision shall be cited as Emergency Rule Decision 28-87
or ERD 29-87 and may be cited as precedent. This decision is
available from the Secretary of State's office and has been
filed with the DHES, the Attorney General and the Lecislative
Rule Making Review Committee. . /ﬂ o
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