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BRIEF SUMMARY OF RULE CONTENT

This rule discusses the reguiremenis which thz legislature
established for the CThiid Advocats O0f{ice to consider in
writing the chiid suppori cuidelin2s and then a writien de-

cription of the guidelines with an accompanying appendix of
g guidelines workshest.
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WEST VIRGINIA LEGISLATIVE RULE
DEPARTMENT OF HUMAN SERVICES
CHAPTER 48A-2-8
SERIES 186

Title: Guidelines for Child Suppori Awards
Section 1. General
1.1 Scope--This Tegislative rule establishes guidelines for child

1.2

1.3
1.4
1.5

Section 2.

2.1

2.2

support award amounts sc as to ensure greater uniformity by those
persons who make child support recommendations and enter child
support orders and to increase predictability for parents,
children, and other persons who are dirsctiy affected by child
support orders.

Authority and Related Code Citation--West Virginia Code §48A-2-8,
42 U.5.C. §867, 45 C.F.R. §30Z.565.

Filing Date--

Effective Date--

Repeal of Former Rule--This legisiative rule repeals the following
West Virginia Legislative Rule: "Department of Human Services,
Series 16, Guidelines for Child Support Awards,” filed September
23, 1987. - T T ‘ '

Guidelines for Child Support Awards

Federal law (42 U.S.C. §667) requires each state to develop
guidelines for establishing amounts of child support obligations.
The guidelines must be made available to all persons in the State
who set child support award amounts, i.e., all Circuit Court Judges
and Family Law Masters.

West Yirginia Code $48A-2-8 reguires guidelines for child support

award amounts to insure greater uniformity by those persons
recommending and entering child support orders and to increase the
predictability for parents, children and other persons who are
directly affected by child support orders. The guidelines must be




Department of Human Services
Leg. Rule, 48A-2-8
Series 16, Sec.?

2.3

2.4

followed by the Child Advocate Office, Family Law Master and
Circuit Court Judge unless they set forth in writing reasons for
not following the guidelines in the particular case invoived.

West Virginia Code §48A-2-8 also establishes criteria to be

considered in formulating the guidelines. These are as Tollows:

1.

. The guidelines shall take into consideraticn the financial

In order to insure that chiidren properly share in their
parents' resocurces, the guidelines shall provide that, after a
consideration of respective parental incomes, child support will
be related to the Tevel of Tiving which the children would enjoy
if they were Tiving in a household with both parents present.

contribution of both parents. They are to provide for examining
the financial contributicons of both parents in relationship to |
total income so as to establish and eguitably zapportion the |
child support obligation. |

. The guidelines shall take into consideration any pre-existing

support orders.

. The guidelines are to provide directiorn in cases involving spiit

or shared custody.

. Alimony 1is not tc be included in the amount set as child

support.

In addition to these criteria, the law reguires the guidelines for
child support awards to take into consideration the following
underlying principles:

1.

That parental axpenditures on children represent a relatively
constant percentage of family consumption as family consumption
increases, so that as family income increases, the family's
level of consumption increases, and the children should share in
and benefit from this increass;

. That parental expenditures on children represent a declining

proportion of family income as the gross income of the family
increases, so that while total dollar cutiays for children have
a positive relaticnship to the family's gross income, the
proportion of gross family income aliotted for the children has
a negative relationship to gross income;

. That expenditures on children vary according to the number of

children in the family, and as the number of children in the
family increase, the expenditures for the children as a group
increase, and the expenditures on each individual child
decrease; so that due to increasing economies of scale and the
increased sharing of resources among family members, spending
will not increase in direct proportion to the number of
children;

4, That as children grow older, expenditures on children increase,
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Department of Human Services
Leg. Rule, 48A-2-8
Series 16, Sec.2 .. . __ __

particularly during the tzenage years.

2.5 The Melson Formuia, devised by 2 Delaware Judge and used in that
State, incorporates the basic guidelines and principles necessary
to satisfy both the federal and state laws. Thus, the Melson
Formula is the basis for the guidelines established for the State
of West Virginia.

2.6 The guidelines and procedures for their use are outlined as
follows: } ) . '

Part I. PRIMARY CHILD SUPPCRT CALCULATION
STEP A. AVAILABLE NET FCR PRIMARY SUPPCRT

1. DETERMINE EACH SUPPORT OBLIGOR'S MONTHLY NET
INCOME,

- This is determined for each parent's income - the
cbligee and cbligor. Both parenis are referred to
as obligors for this calculaticn.

- To do this add:

a. Income from employment, as well as ail
other sources (such as pensions,
dividends, interest, etc.); and

b. Business expense accounts to the extent
that they provide the support obligor with
something he would otherwise have to
provgde {such as automobile, Tunches,
etc.).

- Subtract:

a. Income taxes figured on the basis of the
maximum allowable exemptions;

b. Other deductions required by law,
including child support payments made
pursuant tc a Court order;

c. Deductions required by the employer, e.g.,
pensions, hospitalization, etcs

d. Legitimate business expenses (for the
self-employed obligor);

e. Benefits such as hospitalization insurance
which are maintained for the obligor’s
dependents.

- The guidelines are tc be ccompleted using the
obligor's net monthly income. In instances where
the obligor is paid other than monthly, the
monthly gross is to be determined as follows:

1. 0bligor paid weekly: multiply by 52
weeks and divide
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Leg. Rule, 48A-2-8 o
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by 12 months

2. Obligor paid weekly, add the four
but amounts vary: checks together,
divide by four,
multiply by 52
and divide by 12

3. ObTigor paid twice : muitiply one
a month: check by two
4. Biweekly: multiply by 26
weeks and divide
by 12

- Deductions for payments on consumer debts or Toans
will not be. recognized except to the extent that
such debts were incurred for indispensable items
in use by the dependents or for necessary health
care. Support obligors will nct te allowed to
reduce the child support obligation by incurring
debts other than for necessities of Tife.

- Iricome so established will then be used to deter-
ming the obligor's monthly net income for the
purpose of calculating child support.

- ALL INFORMATION PRESENTED IN THESE CALCULATIONS
SHOULD BE BASED ON MONTHLY AMOUNTS. WHERE A PARTY
IS PAID WEEKLY, THE PAY SHOULD BE MULTIPLIED BY 52
AND DIVIDED BY 12 TC ARRIVE AT A CORRECT MONTHLY
AMOUNT, LIKEWISE, IN ORDER TO BE CONSIDERED, ALL
CHILD CARE EXPENSES, MEDICAL INSURANCE PAYMENTS,
ETC., MUST BE PRESENTED IN ACCURATE MONTHLY
AMOUNTS.

2. SUBTRACT THE CBLIGOR'S SELF-SUPPORT DEDUCTION,

- Four hundred fifty dolliars ($450) a month is
established as the self-support deduction for
each obligor. This amount represents the minimum
amount required for an aduli's subsistence
requirements.

- Income remaining after subtraction of the self-
support deduction amount is deemed available for
payment of child suppert. If no amount is Teft
after subtraction of the self-support deduction,
the child support amount will be sat at $50 per
month.

STEP B. DETERMINE THE PRIMARY CHILD SUPPORT NEED

- The next step is to compute the PRIMARY SUPPCRT NEED
for each dependent child. Like the self-support
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deduction, the primary support need represents the
minimum amount required to maintain a child at a
subsistence level. |

- The primary child support need of each child in
quastion will be considered by first determining that
child's rank in the custodial parent's household and
then using the appropriate figure shown below.

- The minimum needs of thes several members of a
household are establishaed below. The order of
household members is ranked con the basis of age:

First member (usually a parent) $450 a month
Second member, 40% thereof, or $180 a month
Third & Fourth members, 30% thereof, or $135 a month
Fach additional member, 20% thereof, or % 90 a month

- Primary support is currently set at $180 per month
for the second member of the household (a second
adult or first child in a single adult family), $135
per month for the third and fourth membars, and $90
for each member thereafter. In a case where the
custodial parent Tives with his/her parents or other
separate family, he/she and the children will be
considered to be in a household by themselves.

- Add to the total primary needs of all the children in
question the cost of child care needed to allow a
custcdial parent to work.

STEP C. DETERMINE THE PRIMARY SUPPCRT OBLIGATION OF EACH
OBLIGOR

- The child’s primary support needs are pro-rated
between the parents based on available net income as
determinad in Step A,

- To arrive at the percentage for each parent, divide
gach support obligor's available net income for child
support by the ftotal available net income for child
support. The resulting percentage (%) establishes
the burden each obligor shculd carry with respect fo
their children's primary suppori. This percentage
should then be multipiied by the total primary child
sypport need in order to arrive at the PRIMARY
SUPPORT OBLIGATION of each obligor.

PART II. STANDARD OF LIVING ADJUSTMENT (SOLA) CHILD SUPPORT
CALCULATICN '

- SOLA is designed to apportion, as equitable consider-
ations require, the income available to a support
obligor after he has met his own primary needs and
those of his dependents. This standard of Tiving
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allowance enables the child tc benefit from the higher
iiving standard of a parent.

STEP A. DETERMINE THE AVAILABLE NET INCOME FOR SOLA SUPPORT

- From each parent's AVAILABLE NET FOR PRIMARY SUPPORT
established in Part I, Step A,

- Subtract:

a. The PRIMARY SUPPORT CBLIGATION caiculated in
Part I, Step C;

b. Where the support obligor has other dependents,
the support obligor may be entitled to a
deduction for such a dependent before
calculating the SOLA obligation. If a parent
does have dependents other than the chiid for
whom support is being sought, and such other
dependents are not covered by a cocurt order,
primary support amounts for such dependents are
to be deducted from obligor {income available for
the SOLA. Thus, if 2 ncn-custodial parent has
two other natural or adopted children Tiving in
the same household, and support is besing
calculated for one child Tiving with the
custedial parent, income available for SOLA
would be reduced by the primary support amount
for those two children {most Tikely $270 - $135
each as the Third and Fourth members of the
household). To do this calculation, use a
second form and complete Part I, Steps A, B, and
C to determine the Primary Support Obligation
for the children, The primary support
obligations for 211 of these children are to be
combined and deducted from the AVAILABLE NET FOR
PRIMARY SUPPORT in Part II, Step A.

STEP B. CALCULATE SOLA SUPPORT CBLIGATION

- Where income is available, both support obligors
shall be required to pay 15% for the first child,
plus 10% each for the second and third child, plus 5%
each for the fourth, fifth, and sixth child, of the
AVAILABLE NET FOR SOLA SUPPCRT established in Part
IT, Step A. Thus, the percentages used for the
standard of Tiving allowance are currently set at the
following levels:

One child 15 percent
Two children 25 percent
Three children 35 percent
Four children 40 percent
Five children 45 percent
Six children 50 percent
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- Total SOLA ordered shall not exceed 50% of the
discretionary income.

STEP C. CALCULATE THE PER-CHILD SHARE OF SOLA SUPPORT

- Divide the total SOLA Suppcrt Obligation (mother’'s
and father's added together) by the number of
children for whom support is sought to arrive at this
figure.

PART TTI. DETERMINATION OF PARENTS® TOTAL MONTHLY SUPPORT
OBLIGATIONS

- To determine the TOTAL MONTHLY CHILD SUPPORT
OBLIGATION, add the Primary Support Cbligation and the
individual SCLA Support Obligation together.

- Where a support obligor is also the custodial parent,
the obligor retains that share of the support
cbligation owed to the child in his custody and pavs
the difference, if any, to the other custodial parent
for the benefit of other children.

- The obligation will be set at $50.00 if, according to
the calculating, the obiigor's total monthly child
support obligation is less than $50.00. -

- These guideiines contemplate normal visitation
arrangements, but non-traditional custody arrangements
are recognized.

- Where parties share physical joint custody on an equal
basis, each will be considered to have the child for
six menths during the course of a year. To avoid
unnecessary transfers of funds, the "pay out" of each
parent for the year should be determined by muitiply-
ing the monthiy support obligation times six months.
If one parent's yearly obligation is greater than that
owed by the other, the excess amount shall be divided
by 12 and paid monthiy over the course of the year,
unless the parties agree otherwise., In other words,
the obligation is pro-rated based on the proportion of
total time spent by the child in the physical custody
of the other parent. Obligaticns for each of the
parents are netted out, with the remainder specified
as the support amount for the parent with the greater
obligation,

2.7 A guidelines worksheet is attached as Appendix A.
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APPENDIX A

WEST VIRGINIA DEPARTMENT OF HUMAN SERVICES
1900 Washington Soreet, East
Arch A. Moore, Jr. Charleston, WV 25385 Telephone (304) 348-2400 Reginiz S. Lipscomb
Governor Commissioner
CELID ADVOCATE QFFICE

CHITD SUPFCORT FORMULA

DATE;
Opbligor's Name: - - Number:
PART I. PRIMARY CHID SUPPORT
STEZP 2 | TATHER MOTHER TOTAL
Monthly Net Income 3 s
Iess Self Supoor:s - - -
= Individual Available Net
for Primary Surport 5 - 8
= TOTBL AVATIABIE NET FOR PRIVARY CHIID SUPPORT...vnnnrnenn... .S
STEF B
; 28 perscn in 's household §
- , as perscn in s household +
- : -, as _ perscon in 's housshold =+ _
Sub—total £
+ MONITILY CHIZD CARE IFENSES OF WORKING CUSTODIAL PARENT....... +
= TOTRED PRIMARY CHITD SUFPORT MEED. .vseuennsss chesmeenenanas vess B
STEP C ] _ . FATHER - MOTEER
Indivicual Available Net 3 g
¢+ Total Available Net o +
= Enare of Primary Surport " % %
x Primary Child Support HNeed X . _ X
= PEIMARY SUPPORT CBLIGATION 3 5

Cao-12d  {Revised (08-87)

|
,




PART IT. STRNDARD OF LIVING ADJUSTMENT [(SCLA) CHTID SUPDCRT

st x . - . TATHER MOTEER

Individual Available Net for - . ,
Primarv Support 5 3

Tess Individual Primary Support
Obligation - -
= Indivicusl Availlablie Net Zor _
SCL2 Support -8 g

SIE® B

Individuzal Available Net for
SOL& Suppor: ) 5 3

¥ Total SCL2 Supmort
Percantage X % X %

= Individual SOL& Support
Ckligation 5 5

= TCIAL S0LA SURPPCORT OBLIRTION . s eerarerrsrananaescsarencnananosnas &

§TE2 C

PER~CHIID SHARE OF S0LA SUEPORT .. uveessencerssssnaresasnassssannne 3

DART IIT, TOTAT MONTIEY SUPPORT COSLICATICNS

Individual Primary Sucport s $
+ Individual SOLA Sumport L +

= Total Monthiv Child Support

Chligation 5 ]
Less fZmount Retained by B
Custodial FParent - -
= TOTAL MONTILY ORCERED CHEIID
SUPRORT . , $ | S

This child support cbligation formule has been explained to me, and

ATHER MOTHER

i::] I::! I agree with this amount.

| ]

I do not agree with this amount and wish to make the court zwars
that I do not agres with the amount.

{Mother and Father's Signatures) {Date)

(Paralegal) - {Typed Names of Obligors)




MEMORANDIUMNM

Octcber 27, 1987
Fram: M. E. Mowery, Counsel
To: Members, Legislative Rule-Making Review Committee
Res Child Support Guidelines

This memcrandum is written to apprise the Comnittee of the legal
issues related to the child support guidelines which the Department of Hunan
Services filed with the Secretary of State o¢n September 23, 1987. The
Department maintains that the rule establishing the support guidelines is not
subject to rule-making review.

Initizlly, counsel would direct the attention cf the Committee to two
secticns of the Code which govern the promulgation of rules regarding child
support enforcement. ’ - - o

W.vVa, Code, §48a~2-7(a) reads as follows:

The director may promulgate legislative rules in
accordance with the provisicns of article three, chapter
twenty-nine-a of this code where such rules are reguired to
implement the provisions of this chapter.

W.Va. Code, §48A-2-8, relating specifically to child suppcert
guidelines, reads as follows: -

{a) On or befcre the first day of Qctober, one
thousand nine hundred eighty-seven, the director cf the
child advocate office shall, by legislative rule, establish
guidelines for child support award amounts so as to insure
greater uniformity by those persons who make child support
recommendaticns and enter child support orders, and to
increase predictability for parents, children and other
persons who are dirvectly affected by child support orders.

You will note that in each of the cited sections, the Director of the
Child Advocate Office is given the authcority to pramulgate legislative rules.
Notwithstanding this clear language, the filing of September 23, 1987 purports
to be "the official rule adopted by the Department of Human Services" and was
filed by the Camissioner, rather than by the Director of the Child Advocate
Office. .

Additionally, it would appear that the filing by sauneone other than
the Director is a violation of Federal Law, 42 U.S.C §634(3), which sets

forth the requirements for a state plan for child and spousal support, reads
as follows: ' )




A state plan for child and spousal support must——

(1)« &

(2o o

(3) provide for the establisiment or designation of a
single and separate corganizational unit, which meets such
staffing and organizational reguirements as the Secretary
may by regulation prescribe, within the State to administer
such plan;

By statute in this State, the "single and separate crganizational
unit” which the Federal statute speaks of is the Child Advocate Office. W.Va.
Code, §48A-1-3(3) clearly establishes this fact:

(3) "Child advocate office" means the office within
the department of human services created under the
provisions of article two of this chapter, intended by the
Legislature to be the single and separate organizational
unit of state government administering programs of child
and spcusal support enforcement and meeting the staffing
and crganizaticnal requirements of the secretary of the
federal department of health and human services.

Given the above statutory law, it appears clear that the Director of
the Child Advocate QFffice, and not the Camnissioner of the Department of Human
Services, is the "agency" authcorized by law to make rules relating to child
support enforcement., [See the definiticon of "agency" in W.Va. Code, §29A-1-
2{(a).] It is therefore inappropriate for the Department or the Commissioner
to_propose or pranulgate rules relating to child support enforcament.

Purther, in the Notice of 2gency Adoption, the Comuissioner states
that the rule is filed pursuant to W.Va. Code, §29a-1-3(c¢) "as a receipt of
public assistance exemption to the provisions of West Virginia Code §29A."
W.va., Code, §292-1-3(c¢) states, "The provisions of this chapter do not apply
to rules relating to. . . the receipt of public assistance,”

It is presumed that the Camnissioner is claiming an exemption to the
rule-making review process based upon the decision of the Supreme Court of
Appeals in State ex rel, Ginsberg v. Watt, 168 W.va. 503, 297 S.E.2d 387
{1981), vherein the Supreme Court held that under the then-existing provisicns
of W.Va. Code, §29A-1-2, the Administrative Procedures Act did not apply to
the Department of Welfare. The language of that statutory section was, with
regard to the exemption for rules relating to the receipt of public
assistance, the same as the present provisions of W.Va. Code, §29A-1-3, cited
above,

There are a number of reasons why the public assistance exempticn
does not apply in the case of rules relating to child support enforcement.
Those reascns are as follows:

{1} The great majority of the support cases in this state would not
involve persons who are receiving public assistance. Further, in those cases




which did invelve public assistence recipients, child support guidelines would
have an indirect or incidental relationship to the receipt of public
zssistance. : -

(2) 1In addition to the Federal and State provisions which make the
Child Advocate Cffice a "single and separate organizational unit of state
govermment,” the Child Advocate Office, by another statute, has no involvement
with the Department's programs relating to public assistance. In creating the
Child Advocate Office, the Legislature expressly intended to separate its
functions from those of the Department. In this regard, W.Va. Code, §48a-2-
6(a) reads, in part, as follows:

{a) within limits of state appropriaticns and federal
grants and subject to provisions of state and federal laws,
rules and regulations, the director shall crganize the
office into appropriate administrative units which shall be
operationally and functionally distinct and separate from
any other units or programs of the depariment of human
services sc that employees of the office shall not he
required to perform functions or duties of the department
which are cutside the scope of activities of the child
advocate office as defined in this chapter.

(3) Notwithstanding any general exemption from rule-making review
claimed by the Department of Human Services, the Legislature, in enacting
W.Va., Code, §8482~2-7(a) and 8{a), as cited above, clearly intended that the
ruies of the Director of the Child Advocate Office would be subject to rule-
making review. This specific language, directing the promulgation of
legislative rules, would govern, rather than the general language of the
public assistance exemption. The statutory definition of "legislative rule”
contained in W.Va. Code, §29A-1-~2(d) reads, in part, as follows:

(d) "Iegislative rule" means every rule, as defined in
subsection (i) of this section, propcsed or pramulgated by
an agency pursuant to this chapter. Legislative rule
includes every rule which, when promulgated after or
pursuant to authorization of the Legislature, has (1) the
force of law, or (2) supplies a basis for the imposition of
civil or criminal liability, or (3) grants or denies a
specific benefit. Every rule which, when effective, is
determinative on any issue affecting private rights,
privileges or interests is a legislative rule, Unless
lawfully premulgated as an emergency rule, a legislative
rule is only a propesal by the agency and has nco legal
force or effect until proamulgated by specific authorization
of the Legislature,

Given these statutory provisicns, counsel believes the Commissioner's

contention that the suppert guidelines are not sublect to rule-making review
is untenable,




