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TITLE 78
LEGISLATIVE RULES
DEPARTMENT OF HUMAN SERVICES

SERIES 12
OBTAINING SUPPORT FROM FEDERAI AND
STATE INCOME TAX REFUNDS

§78-12-1. General.

-- This legislative rule establishes

1.1. Scope.
procedures by which the Department of Human Serv-
ices, Child Advocate Office will obtain support from
federal and state income tax refunds.

1.2. Authority.--W,Va. Code §48A.-2-16,42U.3.C.
§666 (2)(3), and 45 C.F.R. §303.102 zs to state income
tax; W. Va. Code $48A-2-15, 42 U.3.C. §664, and 45
C.F.R. §303.72 as to federal income tax.

1.3. Filing Date. --July 1,1988 i _
1.4, Effective Date --Julv 1, 18986 .
Federzl And State Income Tax Offset

§78-12-2.
Projects.

2.1, Section 2331 of Public Law 97-35, the Omni-
bus Budget Reconciliation Act of 1981, Section 21 of
the Public Law 98-378, The Child Support Amend-
ments 0f 1384, and Chapter 43A of the West Virginia
State Code authorize the CAO to collect past-due sup-
port from Federal and State income tax refunds in
cases in which there is an assignment of support
rights or an application for WON-PA IV-D services.
Therefore, the CAO will utilize both the Federal and
State income tax offsets for all appropriate AFDC and
Foster Care cases and all Non-Public Assistance IV-D

cases which apply for this service. : : I

2.2, The basic guidelines for submitting ATDC
and Foster Care cases to the Federal and State In-
come Tax Offset Projects are very similar. A1 AFDC
and Foster Care cases submitted to the Federal Pro-
ject in which the obligor lives in the State of West
Virginia will be automatically submitted for State
Tax offset. Since in-state cases will be referred to
both offset projects, there may be times when the

CAQ will collect more than the total arrearage owed.
If this happens, the amount in excess of the debt due
the CAO will be promptly refunded to the obligor.

2.3, Guidelines for the submittal of Non-Public
Assistance cases vary significantly from the AFDC
and Foster Care Guidelines, therefore, policy apply-
ing to this type of cases has been separated.

2.4. The IRS and State Tax Department will offset
any amount of the obligor's tax refund sufficient to
satisfy the debt certified to them by the CAO. If the
refund is equal to or less than the debt, the entire
amournt of the refund will be offset. If the refund is
more than the amount certified, the remaining
amount will be sent to the taxpayer. These projects
can be the CAQ's and the caretaker/obligee's easlest
method of collecting past-due support; therefore, all
eligible cases should be submitted, including cases in
which the past-due support is owed by an absent
mother. It should be noted that other federal debts in
addition to back taxes may be offest by interception of
tax refunds. TRS Debts have first priority over all
otheroffsets. AFDCand Foster Care arrearages come
next, followed by all other Federal debts, and non-
AFDC child support arrearages ars offset last.

2.5, Note: Obligors currently receiving AFDC
benefits in the State of West Virginia for other minor
children must not be referred to the offset projects.

§78-12-3. Requirements For Submitting AFDC
and Foster Care Cases to the Federal and State In-
come Tax Offset Projects.

3.1. AFDC and foster care cases submitted for the
offset projects must meet all requirements estab-
lished under Federal and State law, It is extremely
important to the success of the projects that the CAQ
submit only those cases which qualify for poiential
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offset of the obligor's tax refunds. All collections
received from the offset projects must be zpplied to
the original arrearage certified to the Internal Reve-
nue Service and/or State Tax Department. The para-
legal and regional supervisor must ensure that each
case meets the following requirements:

3.1.1. The support obligation must have been
established by a court erder. This would include obli-
gations on which the CAQ has obtained judgments.
(Copies of all court orders and judgments must be
filed in the CAQ case record.)

3.1.2. The amount of the support arrearage
must be at least $150.00 and may Include past-due
child, as well as spousal support amounts, if the par-
ent and child are living together and if the child and
spousal support obligations are included in the same
court order.

3.1.3. The arrearage must be assigned to the
State of West Virginia.

3.1.4. The amount of past-due support submit-
ted for potential offset must be owed to the State of
West Virginia,

3.1.5. The support must have been delinquent
for three (3) months or longer. This requirement is
met if the past due support will be delinquent for
three (3) months ag of January 1. This is the first day
in which an offset may be made and is three (3)
months after the last day (October 1) that the case can
be submitted. Therefore, the arrearage may be ealcu-
lated through September 30. (Since the deadline for
submissions to the Central Office Tax Offset Unit is
September 1, supervisors should use their best judg-
ment to determine if an arrearage amount should be
caleulated for September. If zn obligor has not paid
support for a year or more, it should be safe to assume
that he/she will not pay in Sepiember, However, if the
arrearageis calculated for September and he/she sub-
sequently pays current support for that month, the to-
tal arrearage must be mpdified via the
Deletion/Modificasion/Refund (TO-7) form.

3.1.6. The amount submitted for offset cannot
include any smounts resulting from fees or court
costs. Interest can be included in the amount certified
only if'it is included in the court order,

3.1.7. The para-legal must verify the accuracy
of the arrearage certified, the obliger's name and So-
cial Security number.

3.1.8. Copiles of all court orders {(including any
modifications) and judgments used to determine the
arrearage must be filed in the CAOQ case record.

3.2. Responsibilities of the para-legal and regional
supervisor.

3.2.1. Each regional supervisor must assume
responsibility for the accuracy of the cases submitted
for the offset projects. Itis vitally important that the
obligor's name, social security number and the
amount of arrearage owed to the CAQ be verified be-
fore submittal of the case. This can be done by check-
ing printouts of previcus years, if the obligor was
submitted, or by checking parent locate information
which may be already in the case record.

3.2.2. Repaymentamountsowed by the caretak-
er must be deducted from the arrearage amount. Al-
so, Supervisors should use discretion in submitting
any case in which the CAQ has an agreement with the
obligor and he/she iz abiding by the agreement.

3.8. Interstate IRSand AFDC and Foster Care cas-
es.

o 3.3.1. The request for offset in AFDC and Fos-
ter Care cases is to be made only by a state which has
an assignment of support. The state submitting the
case for offset must inform any other State involved
in enforcing the support order when it submits an in-
terstate case for offset and when it receives the offset
amount from IRS.

3.3.2. In order to meet these requirements, it
will be necessary for the para-legal to notify the Cen-
tral Office Tax Offset Unit of al} cases which meet
these criteria. The para-legal is to make this notifica-
tion via the TO-6 or by adding the information to the
Pl when making the submitsal.

3.3.3. Casessubmitted in which it is known that
any other stafe zlse has ar assignment must be iden-
tified on the TO-8 or P1 at the time the case is sub-
mitted for offset. Tax offset collections for cases
submitted based upon another state's court order
must also be reported to the Central Office Tax Offset
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Unit via the TO-6 or the P1,

3.3.4. Additionally, it is required that for
URESA cases, the submitiing state inform the recip-
rocating state when the case is submitted for offset
and when a collection is received. This requirement
will be accomplished by notifying the Central Office
Tax Offset Unit via the TO-6 or P1 that there is a
URESA action and the name of the responding State
and County. Upon notification from the para-legal,
the Tax Offset Unit will assume the responsibility of
notifving the appropriate States of submittals and
¢ollections.

3.3.5. When interstate information is received
on cases in which West Virginia is the responding
state, the Central Office Tax Offset Unit will notify
the appropriate court,

3.4. Distribution of Tax Offset Collections in
AFDC and Foster Care cases.

3.4.1. All collections from offsets received in
AFDC and Foster Care cases must be applied to the
original arrearage certified to the IRS and/or State
Tax Department. I the armount collected from the
offsets is more than the amouni certified, the remain-
ing amount will be refunded to the taxpaver. Addi-
tionally, if the obligor reduces the amount of the origi-
nzl arrearage and the offset exceeds this lower
amount, the excess is to be returned to the taxpayer.
It is permissible, however, for the para-legal to nego-
tiate with the obligor to apply excess amounts of offzet
for satisfaction of any additional arrearage owed.
These negotiations, if used, must not delay a prompt
refund to the taxpayer, B

§78-124, Federal and State Income Tax Offsets
for Non-Public Assistance Cases.

4.1. Federal income tax refunds payable afier De-
cember 31, 1985, and State Income Tax refunds pava-
ble after December 31, 1986, may be offset to satisfy
all past due support amounts owed in Non-Public As-
gistance cases. (These past due amounts may include
support owed on court orders or judgments prior to
the caretaker/obligee's application for NPA services.)
The CAO will be responsible for processing the Tax
Offset applications from Non-Publiec Assistance per-
sons desiring to utilize this enforcement remedy.
Once the initial application for offset has been made,
the case may be referred for offset each new tax year
without the caretaker/obligee having to reapply for

offset services. The CAQ staff must use their own dis-
cretionto determine whether or not the tax refund off-
set is the appropriate enforcement remedy for the
case and automatically refer the case for offset if the
offset requirements are met.

4.2, There are slight differences in the require-
ments for the State and Federal Tax Offsets for the
NPA caretaker/obligee. Therefore, the para-legal
must pay particular attention to these differences
when referring a case to both the IRS and State Tax
Offsets to make sure all requirements are met and
when referring a case to one (1) or the other offsets to
make sure the proper procedures are followed and the
proper requirements met,

‘4.3, Application process for NPA IRS and State
Tax Offset.

_ 4.3.1. During the NPA tax offset applicaticn
process, the para-legal must thoroughly explain the
tax offsef to the caretaker/obligee and make sure they
understand the following:

4.3.1.1. What they must pay for the IRS tax
offset (fee); no fee is charged for the state tax offzet;

4.3.1.2. Thatthereis no guarantee that mon-
ies will be collected from IRS or state tax;

4.3.1.3. How long it may be before an ofisetis
digtributed, including the fact that in joint return
cases the CAO can hold the moeney for six (6) months
before sending it to the caretaker/obligee;

4.3.1.4. That in federzl tax offset cases any
child support debt owed to the state will be satisfied
first; this priority is required by the Internal Revenue
Code (26 U.S.C. 8402{c)) and applies to all cases re-
gardless of the amount or the timing of the submit-
tals;

4.3.1.5. Thatinstate tax offset casesonly the
support collected will be sent to the family first,

4.3.1.8. That any payment the family re-
ceives may have to be returned to the CAQ if there is
an adjustment due the obligor's spouse who has filed
an amended tax return within three (3) years follow-
ing the end of the tax year;

4.3,1.7. That they will be required tosign an
affidavit attesting to the amount of arrearage owed;
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and

4.3.1.8. That they are personally liable for
the return of any amounts sent to them which were
paid erronecusly.

4.3.2. Before completing the actuzl application
form for Federal Tax offset services, the para-legal is
to make sure the case meets all of the requirements
for offset. Also, prior to taking any NPA tax offset
applicaticn, the para-legsl is to check the necessary
records to determine whether an arrearage is owed by
the obligor to the CAOQ. '

4£.3.3. Toinitiate the application for non-public
assistance IRS and state tax offset, the TO-8, Appli-
cation for Non-Public Assistance IRS and State Tax
Intercept Services, must be.completed in triplicate
and signed by the caretaker/obligee. The original
TO-8 is ta be filed in the case record; a copy is to be
given to the caretaker/obligee; and a copy is to be
attached to the TO-6 (tax offset}, along with a copy of
the TO-9 and in IRS tax offset cases the twenty-five
dollar (325) submittal fee, and sent to the Central
Office Tax Offset Unit. It is imperative that the
caretaker/obligee be given a copy of the TO-8 because
it outlines the conditions for submittal to the Tax
Offset Project. -

4.4. Computing the arrearage for non-public assis-
tance IRS and state tax cases.

4.4.1. The next step in the application process
includes determining the amount of the arrearage
owed and having the Affidavit signed by the
caretaker/obligee attesting to the amount of arrear-
age owed. The arrsarzge for the IRS and State Tax
NPA offset is to be computed using the court order or
judgement and any verifications of payment the
caretaker/obligee or the court (whether in-state or
out-of-state) may have, -

4.4.2. It may be necessary to compute the ar-
rears and have the affidavit signed on a date other
than the date of application to allow the applicant
time to gather this information, especially if the in-
formatior musi be requested from any out-of-state
court. Then, using the verifications available and the
formula below, the para-legzl is to verify the accuracy
of the arrearage and file a copy of the payment record
or verifications of payment, if it is possible to obtain
such a record, in the CAQ case record.

4,4.3. For those cases with verifications of
payment a simple formula tobe used in computing the
arrearages in NPA Tax Offset cases only is to take
the total amount owed zecording to the court order or
judgment and subtract the total amount paid to date
according to the verifications. The remainder is the
amount of arrears still owed by the obligor and the
amount which may be certified for offset. If the obli-
gor contests the amount owed, the para-legal may
compute the arrearage in the same manner and for
the same time peried using the obligor's verifications

4.4 4. Ifthe caretaker/obligee or court have no
verifications of pavment, and the caretaker/obligee
wishes to attest to the amount owed by the obligor
without them, it is permissible to do so by signing the
Affidavit (TO-9). However, the para-legal must im-
press upon the caretaker/obligee the possible ramifi-
cations of doing this.

4.4.5. After determining the amount of the ar-
rearage owed by the obligor, the para-legal must com-
plete and have the caretaker/obligee sign the TO-§,
{Affidavit) attesting to the amount of the arrearage
owed. Like to TO-8, this form must be completed in
triplicate with one (1) copy given to the
caretakerfobligee, one (1) copy attached to the TO-6
(along with the TO-8) and sent to the Central Office
Tax Offset Unit, and the original filed in the case
record.

4.5. Requirementsfor submitting non-public assis-
fance cases to the Federal and State Income Tax Off-
set Projects.

4.53.1. Inorder to be eligible for the Federal and
State Income Tax Offsets, Non-Public Assistance cas-
es must meet the following criteria;

4.5.1.1. An application for TV-D services
must be filed with the CAQ. This ineludes payment of
the twenty-five dollar ($25) Non-Public Assistance
application fee.

4512, An zdditional fee of twenty-five
dollars (325} will be charged to all NPA obligees who
utilize the Federal Tax Offset process. The fee will be
deducted by the CAQ from the tax refund when it is
intercepted. This fee is to cover the adminisirative
costs incurred by the IRS and charged to the CAOon a
per case offset basis. (The charge to the CAQ fluctu-
ates yearly according to the cost incurred by the IRS
for the offset.) The fee to the obligee will be charged
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only if an offset is actually made.

4.5.1.3. There is no fee for referral tc the
State Tax Offset.

4.5.1.4. InIRS tax offset cases only, the past
due support must be owed to or on behalf of a2 minor
child. NPA referrals on behalf of an individual who is
ne longer a minor, even if the arrearage accrued
while the person was a minor, may not be submitted
for offset.

4.5.1.5. In IRS tax offset cases only, spousal
support arrearages cannot be included in the amount
certified for offset. Orders which include both child
and spousal support must be prorated or otherwise
adjusted to exclude arrearages which represent
spousal support.

4.5.1.6. In State Tax offset cases only, the
past due support includes both child and spousal sup-
port amounts, i the parent and child are living to-
gether and if the child and spousal support obliga-
tions are included in the same couri order. The sup-
port arrearages also may include support on behalf of
a child who has reached the age of majority.

4.5.1.7. There mustbe a court order for sup-
port.

4.5.1.8. In Federal Tax Offset NPA cases,
the amount of past due support owed must be at least
five hundred dollars ($500). '

4.5.1.9. In State Tax Offset NPA cases, the
amount of past due support owed must be at least one
hundred doliars ($100).

4.5.1,10. Past due support may not include
feesorcourt casts. However, interest may be included
in the amount certified only if it is included in the
court order.

4.6. Duties and responsibilities for the regional
supervisor and para-legal in Non-Public Assistance
cases.

4.6.1. The para-legal must check the IV-A and
IV-Drecords to determine if an AFDC or Foster Care
assigned arrearage exists on the case. In IRS cases
where there is an assigned arrearage to the State, the
applicant must be informed that any amount offset
will first be applied to the assigned arrearages, the

remainder of the refund, if any, will be paid to the
applicant. In State Tax Offset cases, the amount off-
set will be sent to the family first.

4.6.2. The para-legal must verify the accuracy
of the name and soc¢ial security number of the obligor

4.6.3. The para-legal must verify the accuracy
of the arrears and there must be 2 copy of the pay-
ment record in the CAO case record, if it is possible to
obtain such a record.

4.6.4. Upon initial application for tax offset or
NPA services, the custodial parent must sign an affi-
davit (TO-9) attesting to the amount of arrearage
owed. This affidavit must be signed whether the ar-
rearage accumulated prior to the caretaker/obligee's
applicationfor NPA services or after their application
for our services.

4.8.5. Copies of all court orders (including any
modifications) and judgments used to determine the
arrearage must be filed in the CAO case record.

4.8.6. The CAO must have the
caretaler/obligee's current address.

4.6.7. ATO-8 submittal form must be complet-
ed for each NPA case submitted to the offset project.
It is very important that it be clearly designated on
the form that the case is NPA rather than AFDC or
Foster Care. The para-legal must alse indicate
whether there are assigned arrearages to the State,

4.6.8.  Any decrease or elimination of the
amount referred for offset must be reported to the
Central Office Tax Offset Unit via the TO-7,
Deletion/Modification/Refund form as in the AFDC
and Foster Care cases.

4.6.9, The Federal OCSE will send pre-offset
notices to inform the obligor that his/her past due
support will be referred to IRS for collection.

4.6.10. The Central CAO will send pre-offset
notices to inform the obligor that hig/her past due
support will be referred to the State Tax Department
for collection.

4.6.11. Forinterstate NPA IRS submittals, the
para-legal must follow the procedures for proper noti-
fication to the Central Office Tax Offset Unit. The
submitting state must inform any other state in-
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volved in enforcing the support order when it submits
the case for offset and when it receives the offset
amount from IRS, just as it does in AFDC and Foster
Care cases.

4.7. Complaint and hearings procedures for Non-
Public Assistant Cases.

4.7.1. Complaint and hearings procedures for
NPA cases will follow the same guidelines as the
AFDC and Foster Care cases.

4.8. Distribution of IRS and State Tax Offset Col-
lections in NPA cases. - :

4.8.1. InIRS cases, all collections receivedasa
result of a refund offset must be used to satisfy past
due support, All amounts offset must first be applied
to any past due support assigned to the State.
Amounts collected which are in excess of past due
support assigned to the State must be paid to the fam-
ily. )
4.8.1.1. In NPA State Tax Offset cases, all
collections received as a result of the offset must be
used to satisfy past due support owed to the family
first. Amounts collected which are in excess of past
due support owed to the family may be applied to any
past due support assighed to the State. . -

4.8.1.2. If the amount collected from either
tax offset is in excess of the amount of past due sup-
port owed the State and the family, the excess must
be promptly refunded to the obligor whose refund was
offset or jointly to parties filing a joint return.

4,8.2. Distribution of offset collections from
joint returns,

4.8.2.1. In cases where the CAO is notified
that an offset has been made based on a refund from a
joint return, the collection will not be distributed for
six months from the date of notification of offset or
until notified that the ner-chligated spouse's prover
share of the refund has been paid, whichever is earli-
er. This procedure ailows the injured spouse time to
claim his/her share of the tax refund prior to the col-
lection being paid to the family. This is done inorder
to avoid payment being made to the family which
would have to be recovered from the NPA
caretaker/obligee by the CAQ and forwarded to the

taxpayer.

4.8.2.2. Note: Non-PA IRS and State Tax
Offset applicants must be informed at the time of ap-
plication that they will be responsible for the repay-
ment of any past due support they receive through the
Tax Offset Project which at some later date is claimed
by the IRS or State Tax Department to return to the
obligor's injured spouse.

4.8.3,. Collections from offset may be applied
only against the past-due support which was certified
to the IRS and/or the State Tax Department for offset.

~ 4.8.4. Amountsoffset which are in excess of the
amounts owed to the State and/or family must be
promptly refunded to the obligor or jointly to the obli-
gor and spouse if a joint return were filed.

§78-12-5." Commen Procedures and Requirements
Applicable To Submitting All Cases For Offset
{AFDLC, Foster Care and Non-Public Assistance).

5.1. There are several common requirements and
procedures which are the same for the submittal of all
cases Tor offset, the AFDC, Foster Care cases, as well
as the NPA cases.

5.2. These requirements are:

5.2.1, An arrearage amount in excess of
$20,000.00 must not be submitted for the offset pro-
jects. Any amount which exceeds $20,000.00 must be
disregarded and the arrearage submitted as
$20.000.00.

2. In the AFDC or Foster Care interstate
cases, the request for offset Is to be made by any state
which has an assignment of support. If there are
multiple assignments, the IRS will accept claims
from more than one State on the same obligor. How-
ever, the state which submits the case first is the
State which will receive first priority for collection. If
there is a refund remaining after satisfaction of the
initial claim, priority of other submittals is based on
the amount of the arrearage (from highest to lowest).
An assigned arrearage claim takes priority over a
NPA claim even If the latter claim was submitted
first.

is requirement applies only to the IRS Tax
Offset Project,

5.2,3. Notification of the liability of past due
support (submitted for offzet) must be received by the
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IRS and the State Tax Department. [t is necessary
that the CAQO submit notification to the Federal
OCSE by September 24 and to the State Tax Depart-
ment by January 1 of each year.

5.3. Preparation of all cases for submittal to the
offset projects. :

It is important that each region begin preparing
their intercept cases for submittal to the Central Of-
fice Tax Offset Unit well in advance of all deadlines.
Accuracy and timing are importanst fo the success of
the project.

5.3.1. Anupdated arrearage computation sheet
must be completed on each case submitted for offset.
The CAQ-25is to be filed in the CAO case record. The
amountofthe arrearage must include spousal support
in AFDC and Foster Care cases, if appropriate.

5.3.2. Prior to submitting a case for offset, the
para-legal must make sure the case is open for collec-

tion in the APDS (if active AFDC), the arrearages in

the APDS are correct, and the amount of the obliga-
tion and court order are entered correctly in the
APDS, : i —

5.3.3. The arrearage for cases submitted for
offset on the basis of another state's support order
ghould be verified with the state which has the order.
Also, the offset laws of the other state should be fol-
lowed in order to prevent wrongful interception.

5.3.4, The TO-8 must be completed on each

case. However, it is permissible to use the P1 instead
of the TQ-6 after zll of the necessary updates are
made on the case and the information is transferred
from the P2 to the P1, On cases on which there is still
an outstanding arrearage, make a copy of the neces-
sary page on the P1, highlight the case information
for the case being submitted and send to the Tax Off-
set Unit for processing.

5.3.5. Each region's worksheets or Pl's are to
reviewed and signed by the superviser and forwarded
to the Central Office Tax Offset Unit on a regular ba-
sis.

5.3.6. All caszes must be submitted to the Cen-
tral Office by September 1 of each year in order to be
included in either or both offset projects.

5.3.7. The case status must be clearly indicated

on the TO-6 or P1, the TO-7 and the TO-8 - Status
"A" for open or closed AFDC or foster care cases and
status "N" for NPA cases.

5.4. Submitting IRS test cases to the federal
OCSE.

5.4,1. State agencies are given the opportunity
to submit a test tape to the Federal OCSE to test the
accuracy of the case records and to correct errors pri-
or to the September 1 submission deadline for certify-
ing cases for offset. This one-time test submission
helps to ensure that cases will not be lost during offset.
processing due to errors.

5.4.2. The test tape deadline iz during the
month of July and the day of the deadline may vary
with each year's offset project according to the federal
deadline dates. Therefore, each year the Central Of-
fice Tax Offset Unit will inform the field staff of the
vear's deadline date for test tape submittals.

5.4,3, After the iest tape is run, a Test Tape
Rejection Report will be sent to the state indicating
the matching errors at IRS due to problems with the

_obligor's name or sccial security number. Any errors

in cases submitied must be corrected before the final
submittal date of September 1.

5.5. Other responsibilities of the para-legal and
regionzal supervisor.

5.5.1. The para-legal and regicnal supervisor
will maintain contact with the Central Office Tax
Offset Unit as needed in order to implement all re-
quirements of the intercept projects, Requests for
refunds, hearings, general case inguiries and corre-
spondence are the responsibility of the field staff.

5.6. Interstate referrals of NPA, AFDC and Foster
Care to the West Virginia State Tax Offset.

5.6.1. The IV-D agencies in other states may
submit to the Central CAO IV-D cases from their
states, whose obligors live or work in the State of West

Virginia, for referral to the West Virginia State Tax

Department for offset. The other state must abide by
West Virginia's requirements, asthey apply to all cas-
es, in submitting cases to the CAQ for offset. Addi-
tionally, the other state must submit the following to
the Central CAD:

5.6.1.1. A completed OSCE-107-U4 {Inter-
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state Transmittal Form); and

5.6.1.2. A certified copy of the court order
and/or judgment.

5.6.2. Itis very important that the other state

verify the accuracy of the name and social security

number of the obligor and the arrears. Also, the stat-
us of the case (AFDC, NPA or Foster Care) must be
clearly designated on the form.

5.6.3. The appropriate notices, pre-offset and
offset notices, will be sent to the obligor by the CAO
and the West Virginia State Tax Department. Monies
collected for past due support in these cases will be
forwarded by the CAO to the appropriate state IV-D
agency

5.6.4. Anyhezaringrequestedbyanobligorinan
interstate referral will be handled by the supervisor
of the appropriate regional CAQ office in the same
manner as the Interstate Administrative Review in
an IRS Tax Offset case. o

5.7. Responsibilities of the Central Office Tax
Offset Unit.

5.7.1. The Central Office Tax Offset Unit is
responsible for coordinating all efforts on the Federal
and State Income Tax Projects. These duties include
overseeing or performing the follow functions:

5.7.1.1. Compiling the information from all
cases submitted by the CAO staff into a computer
tape which will be received by the Federal OCSE no
later than September 24, and by the State Tax De-
partment by January 1 ¢f each year.

5.7.1.2. Compiling information from the
CAOQ field staff on all changes in the status of each
offset case. This ineludes notifving the Federal OCSE
of all case deletions and modifications throughout the
year,

5.7.1.3. Initiating and approving refunds to
obligors when rotified by field staff of offset amounts
which should be returned,

5.7.1.4, Notifying the Federal OCSE of zll
refunds issued to obligors.

5.7.1.5. Notifying all staff of collections
received from the projects.

5.7.1.8. Serving as the offset liason with
other states and agencies.

5.7.1.7. Keeping controls on and making the
required notifications on interstate cases in which
hearings are requested both (1) for other states when
the court orders are in the State of West Virginia, and,
(2) for our cases when the court orders are out-of-
state.

'5.7.1.8. Answering offset inquiries from field
staff and others,

5.7.1.9. Preparing reports as needed on the
gtatus of the offset projects.

5.8. Monitoring and updating of cases submitted
for offset.

5.8.1. Monitoring of cases,.

5.8.1.1. The para-legal iz responsible for
monitoring all cases once they are submitied to the
offset projects. Records must be kept of all payments
received on each case which would affect the amount
of arrearage submitted for offset. Monitoring of cases
also includes crediting the obliger with all offset
collections received by the CAO.

_ 5.8.1.2, Toassistthe para-legal in the moni-
toring process, each Area will receive a printout, "Of-
fice of Child Support Enforcement Tax Offset Cases”
(Report Number WEYR5306P1), referred to as the
"P1", listing all of the obligor's referred to IRS and
State Tax Offsets by FIPS Code and alphabetically by
caretaker/obligee case name. Cases referred to the
Federal Tax Offset only will have a "Y" in the "Fed
Only" column, Column 12.

5.8.1.3. Another printout entitled "Office of
Child Support Enforcement Tax Qffset Cases™ (Re-
port Number WEYR5308P2), referred fo as the "P2",
will be sent to the areas on a monthly basis. It will
contain only those cases on which there was a collec-
tion, refund or adjustment during that month.

5.8.1.4. The format for both reports is the
same. The following is an explanation of the head-
ings on the printouts in Table 78-12A found at the
end of this regulation.

5.8.2. Deletions and modifications.
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5.8.2.1. Any decrease in the amount of the
arrearage must be reported to the Tax Offset Unit via
the TO-7, Deletion/Modificatior/Refund Form. Cases
in which the obligor pays his debt in full or in which
the arrearage falls below one hundred fifty dellars
($150) (five hundred doliars ($500) for NPA IRS cases
and one hundred dollars ($100} for NPA State Tax
Offset cases) must be deleted from the intercept proc-
ess. In cases in which an arrearage agreement is
made after the case is submitted for offset, a decision
must be made as to whether to delete the case from
the offset process.

5.8.2.2. The para-legal may delete the case

if, after careful consideration, it is believed that the

obligor will abide by the agreement and malke his/her
scheduled payments. IRS will accept deletions and
downward modifications throughout the processing
vear. Staffshould submit updates on a regular basis.
Even though IRS updates can be submitted through-
out the vear, it is important that all possible changes
be submitted prior to November 30, in order for IRS to
updzte their files prior to processing the bulk of the
tax returns. .

5.8.2.3. The State Tax Department does not
presently have the capability of altering amounts
submitted for offsef. Therefore, any modifications or
deletions submitted after J anuary 1 will not affect the
State Tax Cases. ) _

5.8.2.4. Incases where the arrearage isone
thousand dollars ($1000) or less, all decreases in the
arrearage must be submitted. If the arrearage is in
excess of one thousand dollars ($1000), the supervisor
is to decide whether the change is significant. It is
suggested that any decrease in excess of twenty-five
dollars ($25) is significant.

5.8.2.5. Adeletion or medification also may
be necessary for cases transferred to.the State with
the order for an administrative review (hearing).
There are specific timeframes requirad for reporting
updates in these cases, and an update is required re-
gardless of the magnitude of the reduction in the
amount referred for offset. Any deletionsor decreases
will be reported to the Federal OCSE by the Central
Office Tax Offset Unit, The same timeframes for re-
porting apply to intrastate cases in which a hearing
has been held and the results require a deletion or
modification of the amount submitted for offset.

5.8.2.6. For updates submitted after Novem-

ber 30, IRS will notify the taxpayer if 2 deletion has
been processed. However, IRS will issue no notice on
modifications.

5.9. Refunds and joint returns.
5.9.1. Refunds.

5.9.1.1. The CAOisrequired to promptly re-
fund to the taxpayer any amounts improperly offset
(other than amounts offset due to the filing of a joint
return). The TO- 7, Deletion/Modification/Refund
form, is to be used when requesting a full or partial
refund of an obligor's intercepted income tax refund
or when notifyving the Central CA Office of any reduc-
tion to the arrearage. To expedite refunds, the refund
request must be accompanied by a copy of the IRS or
State Tax Notification of Offset letter or a notation
that the obligor's name and offset amount have ap-
peared on the PA Cut-off, NPA Cut-off, or the P2,

5.9.1.2. Any monies collected by the CAO
th.rough the IRS and State Tax refund offset process
must be applied only to the originzl arrearage which
was certified, Arrearage amounts accumulated after
the submittal for intercept may not be satisfied by
offset of the income tax refund, since the taxpaver has
noet received notice on such amounts, and consequent-
ly, has not had the opportunity to contest the ofiset of
these monies. For example, if the obligor is certified
for five hundred dollars ($500) and pays two hundred
dollars {3200}, the remaining certified amount of
three hundred dollars ($300) is all that can be satisfi-
ed by the tax refund offset. Any excess must be re-
funded to the obligor, i.e., if the CAQ intercepts five
hundred dollars (500}, the obligor is due a refund of
two hundred dollars (3200), However, even though
the obligor may accumulate an additional arrearage
of two hundred dollars ($200) after being submitted
for offset, the amount in excess cannot be used to sat-
isfy the past due support obligation. This does not
preclude the State from negotiating with the obligor
for permission to apply excess amounts paid for the
satisfaction of any additienal arrearages ewed.

5.9.1.3. Arefund must be made if the obliger
has made payments, provided proof of payment, the
case was submitted in error, a deletion was not made
prior to offset or the wrong obligor was intercepted.
The CAQ staff should carefully consider any request
for a refund which is not absclutely necessary. If
possible, the refund should be issued the same way
the return was filed, i.e., if the return was filed in the
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name of John and Jane Doe, the refund should be is-
sued to John and Jane Doe, rather than to John Doe,
This information can be obtaired from the Offset No-
tification Letter from IRS or the Stafe Tax Depari-
ment,

5.9.2. Joint returns.

5.9.2.1. The IRSwill oifset a tax refurnd from
a joint income tax return if either spouse is certified
2s being legally responsible for providing support.
The State Tax Department will offset a joint return
when the obligor's social security number matches
the socizl security number they have on file, While
the IRS can match cases by either spouse's social se-
curity number, the State Tax Department can match
only by the social security number of the first spouse's
name in their file,

5.9.2.2. When an offset for delinquent support

is made against a joint tax refund, the non-obligated
spouse may file a request for an allocation of a joint
return (IRS Form 1040X) with the IRS to recoup his
or her portion of any refund due. All inquiries on IRS
refunds in joint returns must be referred to the IRS
Service Center that issued the Notice of Offset to the
obligor. Inquiries on State Tax joint refunds must be
referred to the State Tax Department by the Central
Office Tax Offset Unit and must be accompanied by a
copy of the State Tax Return, the W-2 form of the in-
jured spouse, and the Notification of Oifset Letter
from the State Tax Department. These agencies will
determine if under applicable federal and state laws
the non-obligated spouse is due 2 portion of the refund
amount intercepted by the CAO.

5.8.2.3. Under NO circumstances will the
CAQ issue refunds to the nen-obligated spouse on IRS
joing returns. IRS will issue these refunds and will
bill the CAO for the amount refunded. The State Tax
Department will notify the CAO of refunds due the
non-obligated spouse in joint State returns in State
Tax cases, and the CAQ will issue the appropriate re-
funds to the non-gbligated spouse.

5.9.2.4. When amounts are refunded to the
non-obligated spouse, the CAQ must add the refunded
amount to the obligor's arrearage {this amount will be
reflected as an adjustment on the P2), and notify the
abligor that his/her arrearage has been zdjusted. The
case, then, can be set up for offset the next year,
unless the amount owed falls below one hundred {ifty
dollars ($139) for AFDC and Foster Care cases, five
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hundred dollars ($500) for NPA IRS cases or one hun-
dred dollars (3100) for NPA State Tax Offset cases.

§78-12-06. Notification of Offset.
6.1. Pre-offset notice.

6.1.1. It is a requirement under federal and
state law that the obligor receive adequate notice of
the potential offset ofhis income tax refunds. Advance
notices and notices of actual offset will be sent to the
obliger's by regular mail. Advance notices will be
issued by October 30 of each year to allow the obligor
adequate time to respond before his/her case is actual-
iy submitted for offset. The Federal OCSE will send
the notices to the obligor's submiited to them for re-
ferral to the IRS Project, and the State CAQ will issue
pre-offset notices to those submitted to the State Pro-
ject. For the State Pre-offset notice, the obliger's
absent parent number, social security number and
his/her complete and current address must be accu-
rate in the APDS.

68.1.2. Both the IRS and state tax pre-offset
notices will inciude the name, address and phone
number of the regienal CAO offices, as well as the
amount of the arrearage certified for offset. Addition-
ally, the notice will include the following:

- the right to contest the fact that the past due
support is owed, procedures for contesting, and the
amount of the past due support submitted.

- in IRS cases, the right to a hearing (adminis-
trative) review) in the submitting State or at the obli-
gor's request the State with the order upon which the
referral for offset is based;

- the procadures and timeframe for contacting
the IV-D agency in the submitting State to reguest a
hearing; and

- that in the case of a joint return in State Tax
Offset cases, the procedures for ohtaining the share of
the refund which may be payable to the non-obligated
spouse,

6.2. Notice of offset,

8.2.1. At the time of offset, the IRS and the
State Tax Department wili issue a2 Notice of Offset in-
forming the obligor of the amount of the refund which
has been applied to past due support and the name,
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address and phone number of the local CAO office.
The IRS notice will advize the obligor to contact the
local office to correct any errors or to obtain answers
{0 any other questions, and the notice will contain the
social security number of both the primary and secon-
dary tax filers. This notice will also inform the non-
obligated spouse of the obligor the steps to take in
order to secure a proper share of the refund which
may be payable to the spouse.

6.2.2. Because a taxpayer can file returns for
more than one (1) tax year, there is the peossibility of
multiple offsets in one (1) processing year. Therefore,

IRS will identify the appropriate tax year for each

offset.
§78-12-07. Confidentiality,

7.1. IRS and State Tax Information received by
the CAQ is of a confidential nature. According to 28
U.8.C. 6103 (a) and Chapter 48A of the West Virginia
Code, this information "may be disclosed only for the
purpose of, and to the extent necessary, in establigh-
ing and collecting child support obligations from, and
loczting, individuals owing such obligations"”, There-
fore, any offset information received by the CAQ may
be used for IV-D purpeses only. Information, includ-
ing address information, may not be relezsed to the
IV-A agency or other persons not connected with the
administration of the IV-D program.

§78-12-08. Hearings Process and Judicial Appeal.

8.1. Obligors whose names are submitted to the
IRS and/or Siate Income Tax Offset Projects for pos-
sible attachment of their refunds must be afforded the
opportunity to challenge the CAQO's action at all steps
of the intercept process. Therefore, the hearing may
be requested by the obligor any time after receipt of
the pre-offset notice or after receipt of the offset
notice. . .

8.2. IRS and Stata Income Tax Pre-Offset and Off-
get lattors provids State and local Child Advocats OFf-
fice telephone numbers so that the obligor can contact
the CAO with any questions or concerns he/she may
have. Inquiries received by the Central Office will be
referred to the appropriate local office for disposition

8.3. At the time the obligor contacts the CAOQ, if
he/she is not satisfied with the response received to
his/her questions, he/she will be offered the opportu-
nity to have an informal review of his/her case and/or
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aformal hearing. Following such a contact, if the obli-
gor indicates a hearing or an informal review is de-
sired, the para-legal is to send the TO-1 fo him/her,
zlong with the TO-1a {the form on which he/she is to
formaliy request the hearing or informal review),

8.4. Ifrequested, both federal and state income tax
offset hearings may be held at the same time.

8.5. Obligors in IRS and State Tax Offset cases
have the recourse of a judicial appeal in Circuit Court.
Any decision of the Circuit Court, of course, may be
appealed further to the Supreme Court of Appeals of
the State of West Virginia.

8.8. Informal review.

8.6.1. Ifthe obligorrequests an informal review
of his/her case, the regional supervisor will schedule
the review with the obligor and the para-legal. A no-
tice of the informal review will be sent to the obligor
{TO-1b). The supervisar, para-legal and obligor will
meet and review the evidence presented by the obli-
gor, as well as the CAQ's arrearage calculations. Af-
ter considering the original arrezrage amount and
any new evidence presented, a corrected amount may
be determined. The supervisor and para-legal will
arrive at a decision regarding the obligor's protests
based on evidence presenied at the informal review.
The supervisor will then send the obligor a letter in-
forming him/her of the decision. If he/she is not satis-
fled with the decision, the obligor may request a for-
mal hearing via the TO-1a, which must be attached to
the decizion letter.

2.6.2. Itis not mandatory that the obligor have
an informal review of his/her case before requesting a
formal hearing. However, it is to the benefit of the
obligor as well as the agency to attempt to resolve the
matierona local level. If'the obligor does not want an
irformal review conducted, but desires to proceed toa
formal hearing, an TO-1a must be sent to him/her at
once so that he/she may requsst the hearing in writ-
ing.

8.7. Formal hearing process.
8.7.1. Intrastate cases.

8.7.1.1. Anyformal hearing requested will be

heid by 2 member of the Department of Human Serv-

ices State Board of Review. The Board is composed of
a Chairperson and as many State Hearing Officers as
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needed to conduct prompt hearings. The Hearings
Officer is an impartial officer who has not been direct-
ly involved in any determination of the action in ques-
tion. He is authorized to conduct hearings and to
make decisions on behalf of the Board. The hearing
will follow procedures outlined in Chapter 700 of the
Department of Human Services Common Chapters
Manual.

8.7.1.2. Forwarding the recuest to the State
Hearings Officer. ’

8.7.1.2.1. I'theobligorreturnsthe TO-1A
and indicates that he/she wants a formal hearing, the
supervisor will immediately forward the TO-1a along
with completed copies of the IG-BR-29 to the State
Hearings Officer who services the appropriate area
office. — -
8.7.1.2.2 Thebasicpurpose ofthe IG-BR-
29 is to assure that adequate and concise information
isavailable on each hearing, In addition to providing
informatjon for the hearing record, it provides the
Hearings Officer with necessary data for federal re-
ports. The top portion and Item A are to be completed
by the para-legal upon receipt of the hearing request,
The Hearing request must be attached to this form
and submitted promptly (within forty-eight (48}
hours) to the State Hearings Officer. Complete the
form in quadruplicate with the original and two (2)
copies for the State Hearings Officer, and a copy for
the case record. Section B of the form will be complet-
ed by the State Hearings Officer and the form will be-
come a permanent part of the hearing record.

8.7.1.3. Scheduling the hearing.

8.7.1.3.1. The State Hearings Officer will
schedule a formal hearing and notify the obligor and
Central Office Tax Offset Unit and in NPA cases, the
caretaker/obliges, of the date, time and place of the
hearing, and, also, the name, address and telephone
number of the person to contact if the obligor cannot
atiend the hearing. The Ceniral Office Tax Offset
Unit will contact the appropriate supervisor and ad-
vise him/her of the hearing.

8.7.1.4. Hearing request withdrawn.

87.1.4.1. An obligor may withdraw
his/her request for a hearing by submitting a signed
statement requesting such withdrawal, When his/her
request for withdrawal is verbal, the para-legal re-
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ceiving the request shall confirm receipt of the re-
quest in writing to the obligor, file a copy in the case
record and forward ene (1) to the Hearings Officer.

8.7.1.5. Preparationofthe casefor ahearing,

8.7.1.5.1. Proper preparation of a case for
a hearing is vital - it can mean the difference between
being upheld in the hearing or losing on a technicali-
ty. The para-legal may wish to use the expertise of
the Hearings Representative in preparing for the
hearing.

8.7.1.5.2. The first step In preparing for
the hearing is reviewing the case record to be sure it
is in proper order and to be sure the action on the case
was correct. Once the para-legal and regional super-
visor are confident that the decision was correct, the
para-legal is to proceed with the steps cutlined below

-Prepare an outline of the information you intend
to present at the hearing. This information must in-
clude such documents as:

(1} 2 copy of the court order;

(2} & copy of the Acknowledgement of the As-
signment of Support Rights (ES-AP-1);

(3) the arrearage computation sheets;
(4) a printout of the obligor's payments;

(5) copies of pertinent correspondence to the
obligor;

{8) any other documentation; and

(7) cites or copies of the appropriate manual
sections involved.

-Number all documents you are going to present in
proper order, such as Department Exhibit #1, or D-1,
-2, ete., in the upper right hand corner - this includes
appropriaie manual sections.

-An original and two (2] copies of all documents to
be presented at the hearing are required, one (1) for
the claimant, one (1) for the State Hearings Officer
and one (1) for the para-legal.

-Be sure the evidence documents the action you
have taken on the case.




78 CBR 12

-Prepare any witnesses in advance and, if needed,
have the caretaker/obligee available to testify.

-The supervisor will be responsible for meeting
with the appropriate staff member on the day prior to
the hearing and review the evidence to be presented
at the hearing to ensure that all decuments and re-
cordings relevant to the issue are included in the
packet prepared for the Hearings Officer and claim-
ant, -

8.7.1.6. The formal hearing.
8.7.1.6.1, Who may attend the hearing.

-A representative from the area (para-legal and/or
regional supervisor) must attend the hearing to pres-
entor help present any evidence the CAQ may have to
support the agency's position on the case. In area
offices which have a hearings representative, the rep-
resentative may present the Department’s case or
serve in an advisory capacity. In NPA cases, it is
recommended that the caretaker/obligee be present at
the hearing. .

-The obligor must attend to present his evidence or
point of view. The obligor is allowed to bring a repre-
sentative to speak for him/her, if so desired. Also,
he/she is allowed to bring witnesses in his/her own
behalf. Witnesses may be sequestered where request-
ed by any party or at the discretion of the State Hear-
ings Officer.

-The State Hearings Officer shall have the author-
ity to determine who may attend the hearing. In the
event of undue conflict between individuals at a hear-
ing, the Hearings Officer may dismiss the responsible
person(s} or continue the entire hearing and recon-
vene at a later time as necessary.

-For the purpose of the hearing process, informa-
tion from the case record regarding the action taken
by the CAQ will be released fo the obligor or, with
his/her autherization, to his/her attorney or represen-
tative. The manual sections invelved in the action
should be made available to the obligor or represzenta-
tive. h -

8.7.1.6.2. State Hearings Officer's intro-
duction.

-In opening a hearing, the State Hearings QOfficer
will appropriately introduce the purpese of the meet-
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ing, the individuals and roles of those in attendance,
and generally "set the stage” to assure the obligor of
his/her right to be heard and that he/she is, in fact,
going to have a fair hearing. The Hearings Officer
has the authority and may administer caths or obtain
affirmations from all witnesses and parties present-
ing testimony 2t the hearing.

8.7.1.6.8. CAO's presentation.

-The State Hearings Officer will call upen the
para-legal involved in the case and/er the CAQ desig-
nee, to make the CAQ's presentation concerning the
proposed change or action, the reason for it and the
policy related thereto. Copies of case record informa-
tion related to the issue are 2o be presented as part of
the CAO's presentation.

-Be sure to present aill documents (evidence) at the
hearing. Describe the purpose of each decument being
presented; do not just refer to the number. When
called upon to make the CAO's presentation, give the
Hearings Officer and the claimant 2 copy of the pack-
et of documents as evidence.

-If thev so request, allow the claimant or his/her
representative the opportunity to review the informa-
tion to be presentad. This will save time in the hear-
ing.

-In the hearing, it is the responsibility of the CAQ
to present sufficient evidence to document the action
they are taking or have taken, The hearings process
should be confined to the issue zt hand., However,
should the claimant raise another issue, and is per-
mitted to do so0 by the presiding Hearings Officer, the
para-legal is to ask for a continuance, if necessary, in
order to prepare sufficient evidence regarding the
new issue.

8.7.1.6.4, Obligor's case presentation.

-After the CAQO's presentation, the obligor or
his/her representaiive will present his/her case. In
some Instances, the obligor or representative may re-
guest that he/she present his/her statements and case
first. This request may be granted at the direction of
the Hearings Officer,

8.7.1.6.5. Cross-examination,

-Both the obligor or his/her representative and the
CAQ shall have the right to confront and cross-exam-
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ine any witnesses appearing on behalf of the cther
party during the hearing.

8.7.1.6.6. Rebuttal.

-After both initial presentations have been made,
both the obligor and the CAO will be invited to make
rebuttal or present additional arguments on the Issue
or issues.

2.7.1.8.7. Consideration of evidence pre-
sented at a hearing.

-It is the responsibilify of the State Hearings Ofi-
cer to determine and rule on the admissibility of any
evidence presaented by the obligor or his/her represen-
tative, It is important for the para-legal to remember
thzt only evidence presented by the CAQO during the
hearing is considered by the Hearings Officer in mak-
inghisdecision. Ifthe para-legal finds that he/she has
evidence that he/she did not bring to the hearing, then
he/she is to request a continuance of the hearing so
that evidence may be introduced.

8.7.1.7. The State Hearings Officer shall
weigh the evidence and testimony presented and ren-
der 2 decision based solely on proper evidence given
at the hearing. His/her decision, also, musi be based
on the facts as they existed at the time of the action or
proposed action at issue and related policies.

8.7.1.7.1. If the CAO failed to apply the
policy correctly, the State Hearings Officer will rule
in the obligor's favor.

2.7.1.7.2. If the policy was properly and
correctly followed, the State Hezrings Officer will
uphold the CAO's action.

2.7.1,7.3. TheState Hearings Officer may
find it necessary in some cases to take 2 hearing un-
der advisement. Ifitis agreeable with all present, it
will not be necessary to reconvene the hearing.

8.7.1.7.4. Also, a hearing may be contin-
ued by the State Hearings Officer if additional infor-
mation or evidence is necessary fo make a proper de-
cision. For example, the obligor, para-legal or Hear-
Ings Officer may request that additional information
be secured. In situations of this nature, the State
Hearings Office shall have the authority to continue
the hearing until the additional information is se-
cured, It wiil be necessary to reconvene the hearing

at a future time suitable to all present; however, if at
all possible, it should be reconvened within a thirty
(30) day period.

8.7.1.7.5. If the State Hearings Officer
determines that the testimony of other witnesses are

_ necessary toarrive at a fair decision or that the inter-

14

ast of other parties or persons may be affected by the
hearing process, the Hearings Officer may continue
the hearing and request the appearance of the appro-
priate individuals. Continuance would not be granted
where the obligor would suifer undue harm or incon-
venience as a result of the delay.

8.7.1.7.6, Notification of the hearing
deeision.

-The obligor will receive a written report of the

‘hearing and the decizsion, generally within ten (10)

working days from the date of the hearing. The re-
port of the hearing will contain Form IG-BR-29,
"Hearing Record Information”, a hearing summary
and a decision letter signed by the State Hearings Of-
ficer as a member of the State Board of Review.

-Ifthe hearing is held before January 10, the deci-
sion will be reported to the CAQ in the normal man-
ner within the regular time period. If the hearingis
held after January 10, and if the decision resultsina
deletion of the case from offset or a change in the
amount submitted, the Hearings Officer will notify
the CAQ of the decision via memorandum at the time
he/she arrives at the decision, and within no more
than five (5) working dayvs from the date of that deci-
sion, and will send the formal decision letter within
ten (10} days from the date of the decision.

-The Tax Offset Unit must then report the update
to the Federal OCSE within ten (10) working days
from the date of that decision. Therefore, when the
memorandum from the Hearings Officer is received
by the Central Office Tax Offset Unit, the necessary
notifications will be made immediately.

8.7.1,7.7. Allhearings willberecorded on
a mechanical recording device. The hearing tapes
will be held for six (8) months from the date of the
decision; however, they will not be transcribed unless
the decision is appealed to the courts.

2.7.1.7.8. Anyobligor who iz not satisfied
with the decision of the Hearings Officer may pursue
further appeal of the case within a reasonable period
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of time from receipt of the hearing decision. For Fed-
eral or State Tax Offset, appeal may be made to Cir-
cuit Court. Either may be appealed from the Cireuit
Court to the Supreme Court of Appezls of the State of
West Virginia,

8.7.2. IRS interstate cases.

8.7.2.1, InIRS interstate cases, the obligor
may request 2 hearing in either the submitting state
or in the state where the court order is located, ie,
he/she has the right to elect which place he/she wants
to have the hearing. If he/she chcoses to have the
hearing in the submitting state, the decision of the
Hearings Officer is binding, and the obligor cannot at
that point request and be granted a hearing in the
state with the order. (However, the obligor would be
able to appeal that decision to the Circuit Court.)
Conversely, should the obligor elect to have the hear-
ing in the state with the order, the submitting state
would be bound by the decision of that state. '

8.7.2.2. Submitting state Is West Virginia,
8.7.2.2.1. In those cases in which West

Virginia is the submitting state, should the obligor
request a hearing in West Virginia, the same proce-

dures as set forth for the intrastate cases are to be |

followed. If it should happen that the Hearings Offi-
cer cannot come to a2 decision because of insufficient
information or some other reason, the obligor still
would have the option of having the hearing in the
state with the order.

8.7.2.2.3. Tf the complaint cannot be re-
solved by West Virginia, and the obligor requests a
hearing in the state with the order, the case wiil be
transferred to the state with the order, The para-le-
gal must prepare a packet of all the necessary infor-
mation on the case to be sent to the other state. This
information inciudes;

-a copy of the order and any modifications;

-z copy of the payment record and, if a NPA case, a
copy of the caretaker/obligee's signed affidavit;

-a copy of the assignment, if an AFDC or Foster
Care case,

-the arrearage computation sheets (the arrearage
amount certified for offzet is to be provided, not the
current arrearage amount);

-copies of pertinent correspondence to the obligor;
-anyrother documentationé

-the caretaker/obligee's address; and

-a copy of the hearing request.

87.2.2.4. Thisinformationistobe attach- -
ed to the completed Interstate Transmittal Form
(OCSE-107-U4) and sent i¢ the Central Office Tax
(Tset Unit withinfive (5) days of the obligor's request
for the out-of-state hearing.

8.7.2.2.5. The Tax Offset Unit rnust then
provide the other state with this information within
ten (10) days from the date of the obligor's request. At
the same time the information is forwarded to the oth-
er state, the Tax Offset Unit must send an update to
the Federal OCSE notifying them that the case is be-
ing transferred to the ather state for a hearing and
which state that is.

8.7.2.2.6. Thehearing must be heldanda
decision made in the state with the order within forty-
five (458) days from receipt of the request and informa-
tion, The state with the order must notify the Federal
QCSE of the results, deletions of or decreases in the
amount referred for offset, within the same time

frames as set out for interstate cases. The Federal
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OCSE will notify the submitting state when the state
with the eorder deletes or modifies a case due to the
hearing. The submitting state is bound by the deci-
sion of the state with the order. If the offsei has
already occurred, the state with the order will notify
the submitting state of its decision so that the refund
can be made, f necessary.

8.7.2.27. Incentive payments will be
made to both states on cases in which collections were
made and the hearing was held by another state. Ifat
a later date an adjustment is made on the case, the
adjustment will be reported to both states. The sub-
mitting state is liable to IRS for the adjustment, and
both states must reflect the adjustment when report-
ing collections to the regional Office of Child Support
Enforcement.

8.7.2.3. West Virginia is the state with the
order.

8.7.2.3.1. In those cases in which West
Virginia is the state with the order and another state
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is the submitting state, if the obligor requests a hear-
ing in the state with the order, the case will be trans-
ferred, along with the necessary information to West
Virginia. The Céntral Qffice Tax Offset Unit will ini-
tially receive the request and immediately forward it
and the information to the State Hearings Officer
who servicesthe appropriate Area Office (presumably
the CA Office where the order is located or the office
closest to the obligor, whichever the obligor chooses).
A copy of this same information will be sent to the
regional supervisor in the appropriate Area Office.

8.7.2.3.2. The regional supervisor or
his/her appointed representative will prepare the case
for the hearing and represent IV-D at the hearing, In
preparation for the hearing, the supervisor should
check the appropriate court records for additional or-
ders and the court's payment record on the case to de-
termine whether the court has any pertinent informa-
tion the submitting state did not have.

8.7.2.3.3. The case should be prepared
using the information forwarded by the submitting
state, plus any new information discovered in the
court records. An outline with this information, simi-
lar to the one used for intrastate cases, should be used
and the documents numbered in a like manner.

8.7.2.3.4. The Hearings Officer will
schedule the hearing and notify the Central Office
Tax Offset Unit, the obligor, and in NPA cases the
caretaker/obligee of the date, time and place of the
hearing. The Central Office Tax Offset Unit will con-
tact the appropriate supervisor and advise him/her of
the hearing.

8.7.2.3,5. The hearing will be conducted

by the Hearings Officer using the same procedures as
is used in the intrastate hearings proceedings. The
hearing must be held and a decision made within
forty-five (45) days from receipt of the request from
the submitting state. Once the hearing is held, the
regional supervisor is to send the packet of informa-
tion back to the Central Office Tax Offset Unit, who
will place the information in a holding file and estab-
lish a control on the case. The Hearings Officer will
return his/her decision directly to the Central Office
Tax Offset Unit who will make the necessary notifica-
tion to the Federal OCSE and the submitting state. If
deletions or modifications in the amount submitted
for offset are necessary, these will be made within the
required timeframes outlined in the intrastate hear-
ings section, The submitting state is bound by the de-
cision of the Hearings Officer.

8.8. Judicial appeal (for both federal and state tax
offset projects).

8.8.1. Upon a decision of the State Hearings
Officer, the claimant will be advised that he/she may
bring a petition in Circuit Court within a reasonable
period of time from receipt of the hearing decision.

8.8.2. The court may grant an appeal and may

' determine anew all questions submitted to it on ap-
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peal frorm the decision or determination of the State
Hearings Officer. In such appeals, a certified copy of
the hearing determination or decision is admissible
and may constitute prima facie evidence of the hear-
ing determination or decision. Furthermore, the deci-
sion of the Circuit Court may be appealed by the cli-
ent or petitioner to the Supreme Court of Appeals of
the State of West Virginia,
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Title: Obtaining Support from Federal and State Income Tax Refunds.

Section 1. GENERAL

1.1 Scope - This legislative rule establishes
procedures by which the Department of Human Services, Child Advocate Office
will obtain support from federal and state income tax refunds.

1.2 Authority am_aemgd_cade_cq'-tﬂﬁ% - West

Virginia Code §48A-2-15, 42 U.S.C. §666 (a)(3), and 45 C.F.R., §303.102 as to
state income tax; West Virginia Code §48A-2-15, 42 U.S.C. §664, and 45 C.F.R.
§303.72 as to federal income tax.

1.3 Filing Date - 3-'-’/7 !/ /98¢

1.4 Effective Date - 7:// /,/5¥¢
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Section 2. FEDERAL AND STATE INCOME TAX OFFSET PROJECTS.

2.1 Section 2331 of Public Law 97-35, the Omnibus Budget
Reconciliation Act of 1981, Section 21 of Public Law 98-378, the Child Support
Amendments of 1984, and Chapter 48A of the West Virginia State Code authorize
the CAO to collect past-due support from Federal and State income tax refunds
in cases in which there is an assignment of support rights or an application
for NON-PA IV-D services. Therefore, the CAO will utilize both the Federal and
State income tax offsets for all appropriate AFDC and Foster Care cases and
all Non-Public Assistance IV-D cases which apply for this service.

2.2 The basic guidelines for submitting AFDC and Foster Care
cases to the Federal and State Income Tax Offset Projects are very similar.
A11 AFDC and Foster Care cases submitted to the Federal Project in which the
obligor lives in the State of West Virginia will be automatically submitted
for State Tax offset. Since in-state cases will be referred to both offset
projects, there may be times when the CAO will collect more than the total
arrearage owed., If this happens, the amount in excess of the debt due the CAO
will be promptly refunded to the obligor.

2.3 Guidelines for the submittal of Non-Public Assistance
cases vary significantly from the AFDC and Foster Care Guidelines, therefore,
policy applying to this type of cases has been separated.

2.4 The IRS and State Tax Department will offset any amount of
the obligor's tax refund sufficient to satisfy the debt certified to them by
the CAO. If the refund is equal to or less than the debt, the entire amount of
the refund will be offset. If the refund is more than the amount certified,
the remaining amount will be sent to the taxpayer. These projects can be the
CAO's and the caretaker/obligee's easiest method of collecting past-due
support; therefore, all eligible cases should be submitted, including cases in
which the past-due support is owed by an absent mother. It should be noted
that other federal debts in addition to back taxes may be offset by
interception of tax refunds. IRS debts have first priority over all other
offsets. AFDC and Foster Care arrearages come next, followed by all other
Federal debts, and non-AFDC child support arrearages are offset last.

2.5 NOTE: Obligors currently receiving AFDC benefits in the
State of West Virginia for other minor children must not be referred to the
offset projects.

Section 3. REQUIREMENTS FOR SUBMITTING AFDC AND FOSTER CARE CASES TO
THE FEDERAL AND STATE INCOME TAX OFFSET PROJECTS.

3.1 AFDC and foster care cases submitted for the offset
projects must meet all requirements established under Federal and State law.
It is extremely important to the success of the projects that the CAO submit
only those cases which qualify for potential offset of the obligor's tax
refunds. A1l collections received from the offset projects must be applied to
the original arrearage certified to the Internal Revenue Service and/or State
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Tax Department. The para-legal and regional supervisor must ensure that each
case meets the following requirements:

3.1.1 The support obligation must have been established by a
court order. This would include obligations on which the CAO has obtained
Jjudgments. (Copies of all court orders and judgments must be filed in the CAO
case record.)

3.1.2 The amount of the support arrearage must be at least
$150.00 and may include past-due child, as well as spousal support amounts, if
the parent and child are living together and if the child and spousal support
obligations are included in the same court order.

3.1.3 The arrearage must be assigned to the State of West
Virginia.

3.1.4 The amount of past-due support submitted for potential
offset must be owed to the State of West Virginia.

3.1.5 The support must have been delinquent for three months or
Tonger. This requirement is met if the past due support will be delinquent for
three months as of January 1. This is the first day in which an offset may be
made and s three months after the last day (October 1) that the case can be
submitted. Therefore, the arrearage may be calculated through September 30.
(Since the deadline for submissions to the Central Office Tax Offset Unit is
September 1, supervisors should use their best judgment to determine if an
arrearage amount should be calculated for September. If an obligor has not
paid support for a year or more, it should be safe to assume that he/she will
not pay in September. However, if the arrearage is calculated for September
and he/she subsequently pays current support for that month, the total
arrearage must be modified via the Deletion/Modification/Refund (T0-7) form,

3.1.6 The amount submitted for offset cannot include any amounts
resulting from fees or court costs. Interest can be included in the amount
certified only if it is included in the court order.

3.1.7 The para-legal must verify the accuracy of the arrearage
certified, the obligor's name and Social Security number,

3.1.8 Copies of all court orders (including any modifications)
and judgments used to determine the arrearage must be filed in the CAO case
record.

3.2 Responsibilities of the para-legal and regional
supervisor,
3.2.1 Each regional supervisor must assume responsibility for

the accuracy of the cases submitted for the offset projects. It is vitally
important that the obligor's name, social security number and the amount of
arrearage owed to the CAO be verified before submittal of the case. This can
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be done by checking printouts of previous years, if the obligor was submitted,
or by checking parent locate information which may be already in the case
record.

3.2.2 Repayment amounts owed by the caretaker must be deducted
from the arrearage amount. Also, Supervisors should use discretion in
submitting any case in which the CAQ has an agreement with the obligor and
he/she is abiding by the agreement.

3.3 Interstate IRS and AFDC and Foster Care cases.

3.3.1 The request for offset in AFDC and Foster Care cases is to
be made only by a state which has an assignment of support. The state
submitting the case for offset must inform any other State involved in
enforcing the support order when it submits an interstate case for offset and
when it receives the offset amount from IRS.

3.3.2 In order to meet these requirements, it will be necessary
for the para-legal to notify the Central Office Tax Offset Unit of all cases
which meet these criteria. The para-legal is to make this notification via
the T0-6 or by adding the information to the Pl when making the submittal.

3.3.3 Cases submitted in which it is known that any other state
also has an assignment must be jdentified on the T0-6 or Pl at the time the
case is submitted for offset. Tax offset collections for cases submitted
based upon another state's court order must also be reported to the Central
Office Tax Offset Unit via the T0-6 or the P1l.

3.3.4 Additionally, it is required that for URESA cases, the
submitting state inform the reciprocating state when the case is submitted for
offset and when a collection is received. This requirement will be
accomplished by notifying the Central Office Tax Offset Unit via the T0-6 or
P1 that there is a URESA action and the name of the responding State and
County. Upon notification from the para-legal, the Tax Offset Unit will
assume the responsibility of notifying the appropriate States of submittals
and collections,

3.3.5 When interstate information is received on cases in which
West Virginia is the responding state, the Central Office Tax Offset Unit will
notify the appropriate court.

3.4 Distribution of Tax Offset Collections in AFDC and Foster
Care cases.
3.4.1 A1l collections from offsets received in AFDC and Foster

Care cases must be applied to the original arrearage certified to the IRS
and/or State Tax Department. If the amount collected from the offsets is more
than the amount certified, the remaining amount will be refunded to the
taxpayer. Additionally, if the obligor reduces the amount of the original
arrearage and the offset exceeds this lower amount, the excess is to be
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returned to the taxpayer. It is permissible, however, for the para-legal to

negotiate with the obligor to apply excess amounts of offset for satisfaction
of any additional arrearage owed., These negotiations, if used, must not delay
a prompt refund to the taxpayer.

Section 4, FEDERAL AND STATE INCOME TAX OFFSETS FOR NON-PUBLIC
ASSISTANCE CASES.

4.1 Federal income tax refunds payable after December 31,
1985, and State Income Tax refunds payable after December 31, 1986, may be
offset to satisfy all past due support amounts owed in Non-Public Assistance
cases. (These past due amounts may include support owed on court orders or
judgments prior to the caretaker/obligee's application for NPA services.) The
CAO will be responsible for processing the Tax Offset applications from
Non-Public Assistance persons desiring to utilize this enforcement remedy.
Once the initial application for offset has been made, the case may be
referred for offset each new tax year without the caretaker/obligee having to
reapply for offset services. The CAO staff must use their own discretion to
determine whether or not the tax refund offset is the appropriate enforcement
remedy for the case and automatically refer the case for offset if the offset
requirements are met.

4,2 There are slight differences in the requirements for the
State and Federal Tax Offsets for the NPA caretaker/obligee. Therefore, the
para-legal must pay particular attention to these differences when referring a
case to both the IRS and State Tax Offsets to make sure all requirements are
met and when referring a case to one or the other offsets to make sure the
proper procedures are followed and the proper requirements met.

4,3 Application process for NPA IRS and State Tax Offset.

4,3.1 During the NPA tax offset application process, the
para-legal must thoroughly explain the tax offset to the caretaker/obligee and
make sure they understand the following:

4.3.1.1 What they must pay for the IRS tax offset (fee); no fee is
charged for the state tax offset;

4,3.1.2 That there is no guarantee that monies will be collected
from IRS or state tax;

4.3.1.3 How long it may be before an offset is distributed,
including the fact that in joint return cases the CAO can hold the money for
six (6) months before sending it to the caretaker/obligee;

4.3.1.4 That in federal tax offset cases any child support debt
owed to the state will be satisfied first; this priority is required by the
Internal Revenue Code (26 U.S.C. 6402(c)) and applies to all cases regardless
of the amount or the timing of the submittals;
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4.3.1.5 That in state tax offset cases only the support collected
will be sent to the family first;

4,3.1.6 That any payment the family receives may have to be
returned to the CAQ if there is an adjustment due the obligor's spouse who has
filed an amended tax return within three years following the end of the tax
year;

4.3.1.7 That they will be required to sign an affidavit attesting
to the amount of arrearage owed; and

4,3.1.8 That they are personally liable for the return of any
amounts sent to them which were paid erroneously.

4,3.2 Before completing the actual application form for Federal
Tax offset services, the para-legal is to make sure the case meets all of the
requirements for offset. Also, prior to taking any NPA tax offset
application, the para-legal is to check the necessary records to determine
whether an arrearage is owed by the obligor to the CAO.

4,.3.3 To initiate the application for non-public assistance IRS
and state tax offset, the T0-8, Application for Non-Public Assistance IRS and
State Tax Intercept Services, must be completed in triplicate and signed by
the caretaker/obligee. The original T0-8 is to be filed in the case record; a
copy is to be given to the caretaker/obligee; and a copy is to be attached to
the T0-6 (tax offset), along with a copy of the TO-9 and in IRS tax offset
cases the $5.00 submittal fee, and sent to the Central Office Tax Offset Unit.
It is imperative that the caretaker/obligee be given a copy of the TO-8
because it outlines the conditions for submittal to the Tax Offset Project.

4.4 Commputing the arrearage for non-public assistance IRS and
state tax cases.

4,4.1 The next step in the application process includes
determining the amount of the arrearage owed and having the Affidavit signed
by the caretaker/obligee attesting to the amount of arrearage owed, The
arrearage for the IRS and State Tax NPA offset is to be computed using the
court order or judgment and any verifications of payment the caretaker/obligee
or the court (whether in-state or out-of-state) may have.

4.4,2 It may be necessary to compute the arrears and have the
affidavit signed on a date other than the date of application to allow the
applicant time to gather this information, especially if the information must
be requested from any out-of-state court. Then, using the verifications
available and the formula below, the para-legal is to verify the accuracy of
the arrearage and file a copy of the payment record or verifications of
payment, if it is possible to obtain such a record, in the CAO case record.

4.4.3 For those cases with verifications of payment a simple
formula to be used in computing the arrearages in NPA Tax Offset cases only is
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to take the total amount owed according to the court order or judgment and
subtract the total amount paid to date according to the verifications. The
remainder is the amount of arrears still owed by the obligor and the amount
which may be certified for offset. If the obligor contests the amount owed,
the para-legal may compute the arrearage in the same manner and for the same
time period using the obligor's verifications.

4.4.4 If the caretaker/obligee or court have no verifications of
payment, and the caretaker/obligee wishes to attest to the amount owed by the
obligor without them, it is permissible to do so by signing the Affidavit
(T0-9). However, the para-legal must impress upon the caretaker/obligee the
possible ramifications of doing this,

4,4.5 After determining the amount of the arrearage owed by the
obligor, the para-legal must complete and have the caretaker/obligee sign the
T0-9, (Affidavit) attesting to the amount of the arrearage owed. Like the
T0-8, this form must be completed in triplicate with one copy given to the
caretaker/obligee, one copy attached to the T0-6 (along with the T0-8) and
sent to the Central Office Tax Offset Unit, and the original filed in the case
record,

4.5 Requirements for submitting non-public assistance cases to
the Federal and State Income Tax Offset Projects.,

4.5.1 In order to be eligible for the Federal and State Income
Tax Offsets, Non-Public Assistance cases must meet the following criteria:

4,5,1.1 An application for IV-D services must be filed with the
CAO. This includes payment of the $25.00 Non-Public Assistance application
fee.

4,5.1.,2 An additional fee of $25.00 will be charged to all NPA
obligees who utilize the Federal Tax Offset process. The fee will be deducted
by the CAO from the tax refund when it is intercepted. This fee is to cover
the administrative costs incurred by the IRS and charged to the CAO on a per
case offset basis, (The charge to the CAO fluctuates yearly according to the
cost incurred by the IRS for the offset.) The fee to the obligee will be
charged only if an offset is actually made. However, if the submittal does not
result in an offset, the fee will not be refunded to the applicant.

4,5,1.3 There is no fee for referral to the State Tax Offset.

4,5.1.4 In IRS tax offset cases only, the past due support must be
owed to or on behalf of a minor child. NPA referrals on behalf of an
individual who is no longer a minor, even if the arrearage accrued while the
person was a minor, may not be submitted for offset.

4,5,1.5 In IRS tax offset cases only, spousal support arrearages

cannot be included in the amount certified for offset. Orders which include
both child and spousal support must be prorated or otherwise adjusted to
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exclude arrearages which represent spousal support.

4,5.1.6 In State Tax offset cases only, the past due support
includes both child and spousal support amounts, if the parent and child are
living together and if the child and spousal support obligations are included
in the same court order. The support arrearages also may include support on
behalf of a child who has reached the age of majority.

4,5,1.7 There must be a court order for support.

4,5.1.8 In Federal Tax Offset NPA cases, the amount of past due
support owed must be at least $500,00.

4,5.1.9 In State Tax Offset NPA cases, the amount of past due
support owed must be at least $100.00.

4,5.1.10 Past due support may not include fees or court costs.
However, interest may be included in the amount certified only if it is
included in the court order.

4.6 Duties and responsibilities of the regional supervisor and
para-legal in Non-Public Assistance cases.

4.6.1 The para-legal must check the IV-A and IV-D records to
determine if an AFDC or Foster Care assigned arrearage exists on the case. In
IRS cases where there is an assigned arrearage to the State, the applicant
must be informed that any amount offset will first be applied to the assigned
arrearages, the remainder of the refund, if any, will be paid to the
applicant. In State Tax Offset cases, the amount offset will be sent to the
family first.

4,6.2 The para-legal must verify the accuracy of the name and
social security number of the obligor.

4.6.3 The para-legal must verify the accuracy of the arrears and
there must be a copy of the payment record in the CAO case record, if it is
possible to obtain such a record.

4,6.4 Upon initial application for tax offset or NPA services,
the custodial parent must sign an affidavit (T0-9) attesting to the amount of
arrearage owed, This affidavit must be signed whether the arrearage
accumulated prior to the caretaker/obligee's application for NPA services or
after their application for our services.

4.6.5 Copies of all court orders (including any modifications)
and judgments used to determine the arrearage must be filed in the CAD case
record.

4,6.6 The CAO must have the caretaker/obligee's current address.
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4,6.7 A TO-6 submittal form must be completed for each NPA case
submitted to the offset project. It is very important that it be clearly
designated on the form that the case is NPA rather than AFDC or Foster Care.
The para-legal must also indicate whether there are assigned arrearages to the
State.

4.6.8 Any decrease or elimination of the amount referred for
offset must be reported to the Central O0ffice Tax Offset Unit via the T0-7,
Deletion/Modification/Refund form as in the AFDC and Foster Care cases.

4.6.9 The Federal OCSE will send pre-offset notices to inform
the obligor that his/her past due support will be referred to IRS for
collection.,

4.6.10 The Central CAO will send pre-offset notices to inform the
obligor that his/her past due support will be referred to the State Tax
Department for collection.

4.6,11 For interstate NPA IRS submittals, the para-legal must
follow the procedures for proper notification to the Central Office Tax Offset
Unit. The submitting state must inform any other state involved in enforcing
the support order when it submits the case for offset and when it receives the
offset amount from IRS, just as it does in AFDC and Foster Care cases.

4.7 Complaint and hearings procedures for Non-Public
Assistance cases.,

4,7.1 Complaint and hearings procedures for NPA cases will
follow the same guidelines as the AFDC and Foster Care cases.

4.8 Distribution of IRS and State Tax Offset Ccllections in
NPA cases.

4.8.1 In IRS cases, all collections received as a result of a

refund offset must be used to satisfy past due support. A1l amounts offset
must first be applied to any past due support assigned to the State. Amounts
collected which are in excess of past due support assigned to the State must
be paid to the family.

4,8,1.1 In NPA State Tax Offset cases, all collections received as
a result of the offset must be used to satisfy past due support owed to the
family first. Amounts collected which are in excess of past due support owed
to the family may be applied to any past due support assigned to the State.

4.8.1.2 If the amount collected from either tax offset is in
excess of the amount of past due support owed the State and the family, the
excess must be promptly refunded to the obligor whose refund was offset or
jointly to parties filing a joint return.

4.8,2 Distribution of offset collections from joint returns.
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4.8.2.1 In cases where the CAQ is notified that an offset has been
made based on a refund from a joint return, the collection will not be
distributed for six months from the date of notification of offset or until
notified that the non-obligated spouse's proper share of the refund has been
paid, whichever is earlier. This procedure allows the injured spouse time to
claim his/her share of the tax refund prior to the collection being paid to
the family. This is done in order to avoid payment being made to the family
which would have to be recovered from the NPA caretaker/obligee by the CAQO and
forwarded to the taxpayer.

4.8,2.2 NOTE: Non-PA IRS and State Tax Offset applicants must be
informed at the time of application that they will be responsible for the
repayment of any past due support they receive through the Tax Offset Project
which at some later date is claimed by the IRS or State Tax Department to
return to the obligor's injured spouse.

4,8.3 Collections from offset may be applied only against the
past-due support which was certified to the IRS and/or the State Tax
Department for offset.

4,.8.4 Amounts offset which are in excess of the amounts owed to
the State and/or family must be promptly refunded to the obligor or jointly to
the obligor and spouse if a joint return were filed.

Section b5, COMMON PROCEDURES AND REQUIREMENTS APPLICABLE TO
SUBMITTING ALL CASES FOR AFFSET [AFDC, FOSTER CARE AND NON-PUBLTC ASSISTANCE).
5.1 There are several common requirements and procedures

which are the same for the submittal of all cases for offset, the AFDC, Foster
Care cases, as well as the NPA cases,.

5.2 These requirements are:

5.2.1 An arrearage amount in excess of $20,000.00 must not be
submitted for the offset projects. Any amount which exceeds $20,000.00 must
be disregarded and the arrearage submitted as $20,000.00.

*5.2.2 In the AFDC or Foster Care interstate cases, the request
for offset is to be made by any state which has an assignment of support. If
there are multiple assignments, the IRS will accept claims from more than one
State on the same obligor. However, the state which submits the case first is
the State which will receive first priority for collection. If there is a
refund remaining after satisfaction of the initial claim, priority of other
submittals is based on the amount of the arrearage (from highest to lowest).
An assigned arrearage claim takes priority over a NPA claim even if the latter
claim was submitted first.

* This requirement applies only to the IRS Tax Offset Project.

5.2.3 Notification of the 1iability of past due support
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(submitted for offset) must be received by the IRS and the State Tax
Department. It is necessary that the CAO submit notification to the Federal
OCSE by September 24 and to the State Tax Department by January 1 of each
year,

5.3 Preparation of all cases for submittal to the offset
projects.

It is important that each region begin preparing their intercept
cases for submittal to the Central Office Tax Offset Unit well in advance of
all deadlines. Accuracy and timing are important to the success of the
project.

5.3.1 An updated arrearage computation sheet must be completed
on each case submitted for offset. The CA0-25 is to be filed in the CAO case
record. The amount of the arrearage must include spousal support in AFDC and
Foster Care cases, if appropriate.

5.3.2 Prior to submitting a case for offset, the para-legal must
make sure the case is open for collection in the APDS (if active AFDC), the
arrearages in the APDS are correct, and the amount of the obligation and court
order are entered correctly in the APDS.

5.3.3 The arrearage for cases submitted for offset on the basis
of another state's support order should be verified with the state which has
the order. Also, the offset Taws of the other state should be followed in
order to prevent wrongful interception.

5.3.4 The T0-6 must be completed on each case. However, it is
permissible to use the Pl instead of the T0-6 after all of the necessary
updates are made on the case and the information is transferred from the P2 to
the P1. On cases on which there is still an outstanding arrearage, make a
copy of the necessary page on the P1l, highlight the case information for the
case being submitted and send to the Tax Offset Unit for processing.

5.3.5 Each region's worksheets or Pl's are to be reviewed and
signed by the supervisor and forwarded to the Central Office Tax Offset Unit
on a regular basis.

5.3.6 A11 cases must be submitted to the Central Office by
September 1 of each year in order to be included in either or both offset
projects.

5.3.7 The case status must be clearly indicated on the T0-6 or
P1, the TO-7 and the T0-8 - Status "A" for open or closed AFDC or foster care
cases and status "N" for NPA cases.

5.4 Submitting IRS test cases to the federal CAO.

5.4.1 State agencies are given the opportunity to submit a test
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tape to the Federal OCSE to test the accuracy of the case records and to
correct errors prior to the September 1 submission deadline for certifying
cases for offset. This one-time test submission helps to ensure that cases
will not be lost during offset processing due to errors.

5.4.2 The test tape deadline is during the month of July and the
day of the deadline may vary with each year's offset project according to the
federal deadline dates. Therefore, each year the Central Office Tax Offset
Unit will inform the field staff of the year's deadline date for test tape
submittals.

5.4.3 After the test tape is run, a Test Tape Rejection Report
will be sent to the state indicating the matching errors at IRS due to
problems with the obligor's name or social security number. Any errors in
cases submitted must be corrected before the final submittal date of September
1.

5.5 Other responsibilities of the para-legal and regional
supervisor.
5.5.1 The para-legal and regional supervisor will maintain

contact with the Central Office Tax Offset Unit as needed in order to
implement all requirements of the intercept projects. Requests for refunds,
hearings, general case inquiries and correspondence are the responsibility of
the field staff.

5.6 Interstate referrals of NPA, AFDC and Foster Care to the
West Virginia State Tax Offset.

5.6.1 The IV-D agencies in other states may submit to the
Central CAQO IV-D cases from their states, whose obligors Tlive or work in the
State of West Virginia, for referral to the West Virginia State Tax Department
for offset. The other state must abide by West Virginia's requirements, as
they apply to all cases, in submitting cases to the CAO for offset.
Additionally, the other state must submit the following to the Central CAO:

5.6.1.1 A completed OCSE-107-U4 (Interstate Transmittal Form); and
5.6.1.2 A certified copy of the court order and/or judgment.

5.6.2 It is very important that the other state verify the
accuracy of the name and social security number of the obligor and the
arrears. Also, the status of the case (AFDC, NPA or Foster Care) must be
clearly designated on the form.

5.6.3 The appropriate notices, pre-offset and offset notices,
will be sent to the obligor by the CAO and the West Virginia State Tax
Department. Monies collected for past due support in these cases will be
forwarded by the CAO to the appropriate state IV-D agency.
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5.6.4 Any hearing requested by an obligor in an interstate
referral wil be handled by the supervisor of the appropriate regional CAO
office in the same manner as the Interstate Administrative Review in an IRS
Tax Offset case.

5.7 Responsibilities of the Central Office Tax Offset Unit.

5.7.1 The Central O0ffice Tax Offset Unit is responsible for
coordinating all efforts on the Federal and State Income Tax Projects. These
duties include overseeing or performing the following functions:

5.7.1.1 Compiling the information from all cases submitted by the
CAO staff into a computer tape which will be received by the Federal OCSE no
later than September 24, and by the State Tax Department by January 1 of each
year,

5.7.1.2 Compiling information from the CAQO field staff on all
changes in the status of each offset case. This includes notifying the
Federal OCSE of all case deletions and modifications throughout the year,

5.7.1.3 Initiating and approving refunds to obligors when notified
by field staff of offset amounts which should be returned.

5.7.1.4 Notifying the Federal OCSE of all refunds issued to

obligors.

5.7.1.5 Notifying all staff of collections received from the
projects.

5.7.1.6 Serving as the offset 1iasion with other states and
agencies.

5.7.1.7 Keeping controls on and making the required notifications
on interstate cases in which hearings are requested both (1) for other states
when the court orders are in the State of West Virginia, and, (2) for our
cases when the court orders are out-of-state.

5.7.1.8 Answering offset inquiries from field staff and others.

5.7.1.9 Preparing reports as needed on the status of the offset
projects.

5.8 Monitoring and updating of cases submitted for offset.

5.8.1 Monitoring of cases.

5.8.1.1 The para-legal is responsible for monitoring all cases
once they are submitted to the offset projects. Records must be kept of all

payments received on each case which would affect the amount of arrearage
submitted for offset. Monitoring of cases also includes crediting the obligor
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with all offset collections received by the CAQ.

5.8.1.2 To assist the para-legal in the monitoring process, each
Area will receive a printout, "Office of Child Support Enforcement Tax Offset
Cases" (Report Number WEYR5306P1), referred to as the "P1", listing all of the
obligor's referred to IRS and State Tax Offsets by FIPS Code and
alphabetically by caretaker/obligee case name. Cases referred to the Federal
Tax Offset only will have a "Y" in the "Fed Only" column, Column 12.

5.8.1.3 Another printout entitled "Office of Child Support
Enforcement Tax Offset Cases" (Report Number WEYR5306P2), referred to as the
"P2", will be sent to the areas on a monthly basis. It will contain only
those cases on which there was a collection, refund or adjustment during that
month.

5.8.1.4 The format for both reports is the same. The following is
an explanation of the headings on these printouts:

OBS # - The observation number for each case - this is the number
assigned to the TO-6 when entered into SAS.

Column 1 - AP LName Absent Parent's (obligor's) last name
AP# Case # Absent Parent's (obligor's) number and
Case Number
Column 2 - AP FName Obligor's first name
Case Name Last name of the AFDC Case
Column 3 - SSN Obligor's Social Security Number
Column 4 - ARREARS Total amount of arrears submitted for
offset.
STATUS This field reflects the status of the
case --- whether AFDC/FC (Status A) or
NPA (Status N), or whether a joint
return (Status J)
Column 5 - FED COL Amount of the collection received from
IRS Offset.
DATE The date (month, day, year) the
collection is received by the Central
CAO.
Column 6 - ST COL Amount of the collection received from
the State Offset.
DATE The date (month, day, year) the
collection is received by the Central
CAQ.
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Column 7 - ADJ

DATE

Column 8 - FED REF
DATE

Column 9 - ST REF
DATE

Column 10 - TRAN

DATE

Column 11 - URESA
CT FIPS

Column 12 - FED
ONLY

The amount of an adjustment made by
IRS or the State Tax Department. (An
adjustment is usually made after the
injured spouse files an amended return
and is found to be eligible for a
portion of the tax refund).

The date of the printout from IRS or
State Tax with the adjustment on it.

The amount from the IRS Offset being
refunded to the obligor.

The date the refund check is mailed to
the obligor.

The amount from the State Tax Offset
being refunded to the obligor.

The date the refund check is mailed to
the obligor.

Codes transmitted to the federal OCSE

office updating cases submitted to

IRS: Deletion-D, Modification-M,

Refunds made by State to the

obligor-S, Administrative Review

(hearing) requested by obligor

whose court order is out-of-state-T.

Date entered here depends on the tran

code used:

D or M - date of entry in SAS

S - date the refund is mailed to the
obligor

T - date the case is submitted to the
other state for review

A Y or N in this field indicates
whether or not a URESA action was
filed.

Code for the out-of-state or in-state
court and the county FIPS code.

The case was submitted to the IRS Tax
Offset only.

In order to use these printouts to their upmost and to fully

benefit from them for monitoring and bookkeeping purposes, the
para-legal must transfer the information from the P2 to the Pl.
By doing this the information on each case will be in one place

and will be completely accessible to the Workers. Additionally,
this will assist the workers in their referral of cases to the

Tax Offset Projects the next year.
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No other printouts showing deletions, modifications, adjustments,
federal and state tax refund amounts on cases will be sent to the
regions. Therefore, these printouts (the P2's) are to be used to
update arrearages for submittal of those cases in the upcoming
year.

5.8.2 Deletions and modifications.

5.8.2.1 Any decrease in the amount of the arrearage must be
reported to the Tax Offset Unit via the T0-7, Deletion/Modification/Refund
Form, Cases in which the obligor pays his debt in full or in which the
arrearage falls below $150.00 %$500.00 for NPA IRS cases and $100.00 for NPA
State Tax Offset cases) must be deleted from the intercept process. In cases
in which an arrearage agreement is made after the case is submitted for
offset, a decision must be made as to whether to delete the case from the
offset process.

5.8.2.2 The vara~legal may delete the case if, after careful
consideration, it is believed that the obligor will abide by the agreement and
make his/her scheduled payments. IRS will accept deletions and downward
modifications throughout the processing year. Staff should submit updates on
a regular basis. Even though IRS updates can be submitted throughout the
year, it is important that all possible changes be submitted prior to November
30, in order for IRS to update their files prior to processing the bulk of the
tax returns.

5.8.2.3 The State Tax Department does not presently have the
capability of altering amounts submitted for offset. Therefore, any
modifications or deletions submitted after January 1 will not affect the State
Tax Cases.

5.8.2.4 In cases where the arrearage is $1,000.00 or less, all
decreases in the arrearage must be submitted. If the arrearage is in excess
of $1,000.00, the supervisor is to decide whether the change is significant.
It is suggested that any decrease in excess of $25.00 is significant.

5.8.2.5 A deletion or modification also may be necessary for cases
transferred to the State with the order for an administrative review
(hearing). There are specific timeframes required for reporting updates in
these cases, and an update is required regardless of the magnitude of the
reduction in the amount referred for offset. Any deletions or decreases will
be reported to the Federal OCSE by the Central Office Tax Offset Unit. The
same timeframes for reporting apply to intrastate cases in which a hearing has
been held and the results require a deletion or modification of the amount
submitted for offset.

5.8.2.6 For updates submitted after November 30, IRS will notify

the taxpayer if a deletion has been processed. However, IRS will issue no
notice on modifications.
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5.9 Refunds and joint returns.
5.9.1 Refunds.

5.9.1.1 The CAO is required to promptly refund to the taxpayer any
amounts improperly offset (other than amounts offset due to the filing of a
joint return), The T0-7, Deletion/Modification/Refund form, is to be used
when requesting a full or partial refund of an obligor's intercepted income
tax refund or when notifying the Central CA Office of any reduction to the
arrearage. To expedite refunds, the refund request must be accompanied by a
copy of the IRS or State Tax Notification of Offset letter or a notation that
the obligor's name and offset amount have appeared on the PA Cut-off, NPA
Cut-off, or the P2.

5.9.1.2 Any monies collected by the CAO through the IRS and State
Tax refund offset process must be applied only to the original arrearage which
was certified. Arrearage amounts accumulated after the submittal for intercept
may not be satisfied by offset of the income tax refund, since the taxpayer
has not received notice on such amounts, and consequently, has not had the
opportunity to contest the offset of these monies. For example, if the obligor
is certified for $500.00 and pays $200.00, the remaining certified amount of
$300.00 is all that can be satisfied by the tax refund offset. Any excess must
be refunded to the obligor, i.e., if the CAO intercepts $500.00, the obligor
is due a refund of $200.00. However, even though the obligor may accumulate an
additional arrearage of $200.00 after being submitted for offset, the amount
in excess cannot be used to satisfy the past due support obligation. This
does not preclude the State from negotiating with the obligor for permission
to apply excess amounts paid for the satisfaction of any additional arrearages
owed,

5.9.1.3 A refund must be made if the obligor has made payments,
provided proof of payment, the case was submitted in error, a deletion was not
made prior to offset or the wrong obligor was intercepted. The CAQ staff
should carefully consider any request for a refund which is not absolutely
necessary. If possible, the refund should be issued the same way the return
was filed, i.e., if the return was filed in the name of John and Jane Doe, the
refund the should be issued to John and Jane Doe, rather than to John Doe.
This information can be obtained from the O0ffset Notification Letter from IRS
or the State Tax Department.

5.9.2 Joint returns.

5.9.2.1 The IRS will offset a tax refund from a joint income tax
return if either spouse is certified as being legally responsible for
providing support. The State Tax Department will offset a joint return when
the obligor's social security number matches the social security number they
have on file. While the IRS can match cases by either spouse's social security
number, the State Tax Department can match only by the social security number
of the first spouse's name in their file,
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5.9.2.2 When an offset for delinquent support is made against a
joint tax refund, the non-obligated spouse may file a request for an
allocation of a joint return (IRS Form 1040X) with the IRS to recoup his or
her portion of any refund due. A1l inquiries on IRS refunds in joint returns
must be referred to the IRS Service Center that issued the Notice of Offset to
the obligor. Inquiries on State Tax joint refunds must be referred to the
State Tax Department by the Central Office Tax Offset Unit and must be
accompanied by a copy of the State Tax Return, the W-2 form of the injured
spouse, and the Notification of Offset Letter from the State Tax Department.
These agencies will determine if under applicable federal and state laws the
nzg-ob]igated spouse is due a portion of the refund amount intercepted by the
CAO.

5.9.2.3 Under NO circumstances will the CAO issue refunds to the
non-obligated spouse on IRS joint returns. IRS will issue these refunds and
will bill the CAO for the amount refunded. The State Tax Department will
notify the CAO of refunds due the non-obligated spouse in joint State returns
in State Tax cases, and the CAO will issue the appropriate refunds to the
non-obligated spouse.

5.9.2.4 When amounts are refunded to the non-obligated spouse, the
CAO must add the refunded amount to the obligor's arrearage (this amount will
be reflected as an adjustment on the P2), and notify the obligor that his/her
arrearage has been adjusted. The case, then, can be set up for offset the
next year, unless the amount owed falls below $150.00 for AFDC and Foster Care
cases, $500.00 for NPA IRS cases or $100.00 for NPA State Tax Offset cases.

Section 6. NOTIFICATION OF OFFSET,
6.1 Pre-offset notice.
6.1.1 It is a requirement under federal and state law that the

obligor receive adequate notice of the potential offset of his income tax
refunds. Advance notices and notices of actual offset will be sent to the
obligor's by regular mail. Advance notices will be issued by October 30 of
each year to allow the obligor adequate time to respond before his/her case is
actually submitted for offset. The Federal OCSE will send the notices to the
obligor's submitted to them for referral to the IRS Project, and the State CAO
will issue pre-offset notices to those submitted to the State Project. For
the State Pre-offset notice, the obligor's absent parent number, social
secugity number and his/her complete and current address must be accurate in
the APDS.

6.1.2 Both the IRS and state tax pre-offset notices will include
the name, address and phone number of the regional CAO offices, as well as the
amount of the arrearage certified for offset. Additionally, the notice will
include the following:

-the right to contest the fact that the past due support
is owed, procedures for contesting, and the amount of the
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past due support submitted;

-in IRS cases, the right to a hearing (administrative
review) in the submitting State or at the obligor's
request the State with the order upon which the referral
for offset is based;

-the procedures and timeframe for contacting the IV-D
agency in the submitting State to request a hearing; and

-that in the case of a joint return in State Tax Offset
cases, the procedures for obtaining the share of the
refund which may be payable to non-obligated spouse.

6.2 Notice of offset.

6.2.1 At the time of offset, the IRS and the State Tax
Department will issue a Notice of Offset informing the obligor of the amount
of the refund which has been applied to past due support and the name, address
and phone number of the local CAQ0 office. The IRS notice will advise the
obligor to contact the local office to correct any errors or to obtain answers
to any other questions, and the notice will contain the social security number
of both the primary and secondary tax filers. This notice will also inform
the non-obligated spouse of the obligor the steps to take in order to secure a
proper share of the refund which may be payable to the spouse.

6.2.2 Because a taxpayer can file returns for more than one tax
year, there is the possibility of multiple offsets in one processing year.
Therefore, IRS will identify the appropriate tax year for each offset.

Section 7. CONFIDENTIALITY.

7.1 IRS and State Tax information received by the CAQ is of a
confidential nature. According to 26 U.S.C. 6103 (a) and Chapter 48A of the
West Virginia Code, this information "may be disclosed onlz for the purpose
of, and to the extent necessary, in estab]1sh1ng and collecting child support
ob11gat1ons from, and locating, individuals owing such obligations".
Therefore, any offset information received by the CAO may be used for IV-D
purposes only. Information, including address information, may not be
released to the IV-A agency or other persons not connected with the
administration of the IV-D program,

Section 8. HEARINGS PROCESS AND JUDICIAL APPEAL.

8.1 ObTligors whose names are submitted to the IRS and/or State
Income Tax Offset Projects for possible attachment of their refunds must be
afforded the opportunity to challenge the CAQ's action at all steps of the
intercept process. Therefore, the hearing may be requested by the obligor any
time after receipt of the pre-offset notice or after receipt of the offset
notice.
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8.2 IRS and State Income Tax Pre-Offset and Offset letters
provide State and local Child Advocate Office telephone numbers so that the
obligor can contact the CAO with any questions or concerns he/she may have.
Inquiries received by the Central Office will be referred to the appropriate
Tocal office for disposition.

8.3 At the time the obligor contacts the CAO, if he/she is not
satisfied with the response received to his/her questions, he/she will be
offered the opportunity to have an informal review of his/her case and/or a
formal hearing. Following such a contact, if the obligor indicates a hearing
or an informal review is desired, the para-legal is to send the TO-1 to
him/her, along with the TO-la (the form on which he/she is to formally request
the hearing or informal review).

8.4 If requested, both federal and state income tax offset
hearings may be held at the same time.

8.5 Obligors in IRS and State Tax offset cases have the
recourse of a judicial appeal in Circuit Court. Any decision of the Circuit
Court, of course, may be appealed further to the Supreme Court of Appeals of
the State of West Virginia.

8.6 Informal review.

8.6.1 If the obligor requests an informal review of his/her
case, the regional supervisor will schedule the review with the obligor and
the para-legal. A notice of the informal review will be sent to the obligor
(TO-1b). The supervisor, para-legal and obligor will meet and review the
evidence presented by the obligor, as well as the CAQ's arrearage
calculations. After considering the original arrearage amount and any new
evidence presented, a corrected amount may be determined. The supervisor and
para-legal will arrive at a decision regarding the obligor's protests based on
evidence presented at the informal review. The supervisor will then send the
obligor a letter informing him/her of the decision. If he/she is not
satisfied with the decision, the obligor may request a formal hearing via the
TO-la, which must be attached to the decision letter,

8.6.2 It is not mandatory that the obligor have an informal
review of his/her case before requesting a formal hearing. However, it is to
the benefit of the obligor as well as the agency to attempt to resolve the
matter on a Tocal Tevel. If the obligor does not want an informal review
conducted, but desires to proceed to a formal hearing, an TO-la must be sent
to him/her at once so that he/she may request the hearing in writing.

8.7 Formal hearing process.
8.7.1 Intrastate cases.
8.7.1.1 Any formal hearing requested will be held by a member of

the Department of Human Services State Board of Review. The Board is composed
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of a Chairperson and as many State Hearings Officers as needed to conduct
prompt hearings. The Hearings Officer is an impartial officer who has not
been directly involved in any determination of the action in question. He is
authorized to conduct hearings and to make decisions on behalf of the Board.
The hearing will follow procedures outlined in Chapter 700 of the Department
of Human Services Common Chapters Manual.,

8.7.1.2 Forwarding the request to the State Hearings Officer.

8.7.1.2.1 If the obligor returns the TO-la and indicates that he/she
wants a formal hearing, the supervisor will immediately forward the TO-la
along with completed copies of the IG-BR-29 to the State Hearings Officer who
services the appropriate area office.

8.7.1.2.2 The basic purpose of the IG-BR-29 is to assure that
adequate and concise information is available on each hearing. In addition to
providing information for the hearing record, it provides the Hearings Officer
with necessary data for federal reports. The top portion and Item A are to be
completed by the para-legal upon receipt of the hearing request. The Hearing
request must be attached to this form and submitted promptly (within 48 hours)
to the State Hearings Officer. Complete the form in quadruplicate with the
original and two (2) copies for the State Hearings Officer, and a copy for the
case record. Section B of the form will be completed by the State Hearings
Officer and the form will become a permanent part of the hearing record.

8.7.1.3 Scheduling the hearing.

8.7.1.3.1 The State Hearings Officer will schedule a formal hearing
and notify the obligor and Central Office Tax Offset Unit and in NPA cases,
the caretaker/obligee, of the date, time and place of the hearing, and, also,
the name, address and telephone number of the person to contact if the obligor
cannot attend the hearing. The Central O0ffice Tax Qffset Unit will contact
the appropriate supervisor and advise him/her of the hearing.

8.7.1.4 Hearing request withdrawn.

8.7.1.4.1 An obligor may withdraw his/her request for a hearing by
submitting a signed statement requesting such withdrawal. When his/her request
for withdrawal is verbal, the para-legal receiving the request shall confirm
receipt of the request in writing to the obligor, file a copy in the case
record and forward one to the Hearings Officer.

8.7.1.5 Preparation of the case for a hearing.

8.7.1.5.1 Proper preparation of a case for a hearing is vital - it
can mean the difference between being upheld in the hearing or losing on a
technicality. The para-legal may wish to use the expertise of the Hearings
Representative in preparing for the hearing.

8.7.1.5.2 The first step in preparing for the hearing is reviewing
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the case record to be sure it is in proper order and to be sure the action on
the case was correct. Once the para-legal and regional supervisor are
confident that the decision was correct, the para-legal is to proceed with the
steps outlined below.

8.7.1.6

-Prepare an outline of the information you intend to
present at the hearing. This information must include
such documents as:

(1) a copy of the court order;

(2) a copy of the Acknowledgment of the Assignment of
Support Rights (ES-AP—I?;

the arrearage computation sheets;

a printout of the obligor's payments;

(3)
(4)
(5) copies of pertinent correspondence to the obligor;
(6) any other documentation; and

(7) cites or copies of the appropriate manual sections
involved.

-Number all documents you are going to present in proper
order, such as Department Exhibit #1, or D-1, D-2, etc.,
in the upper right hand corner - this includes
appropriate manual sections.

-An original and two copies of all documents to be
presented at the hearing are required, one for the
claimant, one for the State Hearings Officer and one for
the para-legal.

-Be sure the evidence documents the action you have taken
on the case,

-Prepare any witnesses in advance and, if needed, have the
caretaker/obligee available to testify.

-The supervisor will be responsible for meeting with the
appropriate staff member on the day prior to the hearing
and review the evidence to be presented at the hearing to
ensure that all documents and recordings relevant to the
jssue are included in the packet prepared for the
Hearings Officer and claimant.

The formal hearing.
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8.7.1.6.1

8.7.1.6.2

8.7.1.6.3

Who may attend the hearing.

-A representative from the area (para-legal and/or
regional supervisor) must attend the hearing to present
or help present any evidence the CAO may have to support
the agency's position on the case. In area offices which
have a hearings representative, the representative may
present the Department's case or serve in an advisory
capacity. In NPA cases, it is recommended that the
caretaker/obligee be present at the hearing.

~The obligor must attend to present his evidence or point
of view. The obligor is allowed to bring a representative
to speak for him/her, if so desired. Also, he/she is
allowed to bring witnesses in his/her own behalf.
Witnesses may be sequestered where requested by any party
or at the discretion of the State Hearings Officer.

-The State Hearings Officer shall have the authority to
determine who may attend the hearing. In the event of
undue conflict between individuals at a hearing, the
Hearings Officer may dismiss the responsible person(s) or
continue the entire hearing and reconvene at a later time
as necessary.

-For the purpose of the hearing process, information from
the case record regarding the action taken by the CAQ
will be released to the obligor or, with his/her
authorization, to his/her attorney or representative. The
manual sections involved in the action should be made
available to the obligor or representative.

State Hearings Officer's introduction.

In opening a hearing, the State Hearings Officer will
appropriately introduce the purpose of the meeting, the
individuals and roles of those in attendance, and
generally "set the stage" to assure the obligor of his/her
right to be heard and that he/she is, in fact, going to
have a fair hearing., The Hearings Officer has the
authority and may administer oaths or obtain affirmations
from all witnesses and parties presenting testimony at the
hearing.,

CAO's presentation.
-The State Hearings Officer will call upon the para-legal
involved in the case and/or the CAQ designee, to make the

CAO's rresentation concerning the proposed change or
action, the reason for it and the policy related thereto.
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8.7.1.6.4

8.7.1.6.,5

8.7.1.6.6

8.7.1.6.7

Copies of case record information related to the issue
are to be presented as part of the CAO's presentation,

-Be sure to present all documents (evidence) at the
hearing. Describe the purpose of each document being
presented; do not just refer to the number. When called
upon to make the CAO's presentation, give the Hearings
Officer and the claimant a copy of the packet of
documents as evidence.

-1f they so request, allow the claimant or his/her
representative the opportunity to review the information
to be presented. This will save time in the hearing.

-In the hearing, it is the responsibility of the CAO to
present sufficient evidence to document the action they
are taking or have taken. The hearings process should be
confined to the issue at hand. However, should the
claimant raise another issue, and is permitted to do so
by the presiding Hearings Officer, the para-legal is to
ask for a continuance, if necessary, in order to prepare
sufficient evidence regarding the new issue.

Obligor's case presentation.

After the CAO's presentation, the obligor or his/her
representative will present his/her case. In some
instances, the obligor cr representative may request that
he/she present his/her statements and case first. This
request may be granted at the direction of the Hearings
Officer.

Cross-examination.

Both the obligor or his/her representative and the CAQ
shall have the right to confront and cross-examine any
witnesses appearing on behalf of the other party during
the hearing.

Rebuttal.

After both initial presentations have been made, both the
obligor and the CAO will be invited to make rebuttal or
present additional arguments on the issue or issues.
Consideration of evidence presented at a hearing.

It is the responsibility of the State Hearings Officer to

determine and rule on the admissibility of any evidence
presented by the obligor or his/her repregentative. It is
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important for the para-legal to remember that only
evidence presented by the CAO during the hearing is
considered by the Hearings Officer in making his decision.
If the para-legal finds that he/she has evidence that
he/she did not bring to the hearing, then he/she is to
request a continuance of the hearing so that evidence may
be introduced.

8.7.1.7 The State Hearings Officer shall weigh the evidence and
testimony presented and render a decision based solely on proper evidence
given at the hearing. His/her decision, also, must be based on the facts as
they existed at the time of the action or proposed action at issue and related
policies.

8.7.1.7.1 If the CAO failed to apply the policy correctly, the State
Hearings Officer will rule in the obligor's favor.

8.7.1.7.2 1If the policy was properly and correctly followed, the
State Hearings Officer will uphold the CAO's action,

8.7.1.7.3 The State Hearings Officer may find it necessary in some
cases to take a hearing under advisement. If it is agreeable with all
present, it will not be necessary to reconvene the hearing.

8.7.1.7.4 Also, a hearing may be continued by the State Hearings
Officer if additional information or evidence is necessary to make a proper
decision. For example, the obligor, para-legal or Hearings Officer may
request that additional information be secured. In situations of this nature,
the State Hearings Officer shall have the authority to continue the hearing
until the additional information is secured. It will be necessary to
reconvene the hearing at a future time suitable to all present; however, if at
all possible, it should be reconvened within a thirty (30) day period.

8.7.1.7.5 If the State Hearings Officer determines that the
testimony of other witnesses are necessary to arrive at a fair decision or
that the interest of other parties or persons may be affected by the hearing
process, the Hearings Officer may continue the hearing and request the
appearance of the appropriate individuals. Continuance would not be granted
where the obligor would suffer undue harm or inconvenience as a result of the
delay.

8.7.1.7.6 Notification of the hearing decision,

-The obligor will receive a written report of the hearing
and the decision, generally within ten (10) working days
from the date of the hearing. The report of the hearing
will contain Form IG-BR-29, "Hearing Record Information",
a hearing summary and a decision letter signed by the
State Hearinas Officer as a member of the State Board of
Review,
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-1f the hearing is held before January 10, the decision
will be reported to the CAO in the normal manner within
the regular time period. If the hearing is held after
January 10, and if the decision results in a deletion of
the case from offset or a change in the amount submitted,
the Hearings Officer will notify the CAQ of the decision
via memorandum at the time he/she arrives at the
decision, and within no more than five (5) working days
from the date of that decision, and will send the forma’
decision letter within ten (10) days from the date of the
decision.

-The Tax Offset Unit must then report the udpate to the
Federal OCSE within ten (10) working days from the date
of that decision. Therefore, when the memorandum from
the Hearings Officer is received by the Central Office
Tax Offset Unit, the necessary notifications will be made
immediately.

8.7.1.7.7 Al1 hearings will be recorded on a mechanical recording
device. The hearing tapes will be held for six (6) months from the date of
the decision; however, they will not be transcribed unless the decision is
appealed to the courts.

8.7.1.7.8 Any obligor who is not satisfied with the decision of the
Hearings Officer may pursue further appeal of the case within a reasonable
period of time from receipt of the hearing decision. For Federal or State Tax
Offset, appeal may be made to Circuit Court. Either may be appealed from the
Circuit Court to the Supreme Court of Appeals of the State of West Virginia,

8.7.2 IRS interstate cases.

8.7.2.1 In IRS interstate cases, the obligor may request a hearing
in either the submitting state or in the state where the court order is
located, i.e., he/she has the right to elect which place he/she wants to have
the hearing. If he/she chooses to have the hearing in the submitting state,
the decision of the Hearings Officer is binding, and the obligor cannot at
that point request and be granted a hearing in the state with the order.
(However, the obligor would be able to appeal that decision to the Circuit
Court.) Conversely, should the obligor elect to have the hearing in the state
with the order, the submitting state would be bound by the decision of that
state.

8.7.2.2 Submitting state is West Virginia.

8.7.2.2.1 In those cases in which West Virginia is the submitting
state, should the obligor request a hearing in West Virginia, the same
procedures as set forth for the intrastate cases are to be followed. If it
should happen that the Hearings Officer cannot come to a decision because of
insufficient information or some other reason, the obligor still would have
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the option of having the hearing in the state with the order.
8.7.2.2.3 If the complaint cannot be resolved by West Virginia, and
the obligor requests a hearing in the state with the order, the case will be
transferred to the state with the order. The para-legal must prepare a packet
of all the necessary information on the case to be sent to the other state.
This information includes:
-a copy of the order and any modifications;

-a copy of the payment record and, if a NPA case, a copy
of the caretaker/obligee's signed affidavit;

-a copy of the assignment, if an AFDC or Foster Care case;
-the arrearage computation sheets (the arrearage amount
certified for offset is to be provided, not the current
arrearage amount);
-copies of pertinent correspondence to the obligor;
-any other documentation;
-the caretaker/obligee's address; and
~a copy of the hearing request.
8.7.2.2.4 This information is to be attached to the completed
Interstate Transmittal Form (OCSE-107-U4) and sent to the Central Office Tax

Offset Unit within five (5) days of the obligor's request for the out-of-state
hearing.

8.7.2.2.5 The Tax Offset Unit must then provide the other state with
this information within ten (10) days from the date of the obligor's request.
At the same time the information is forwarded to the other state, the Tar
Offset Unit must send an update to the Federal OCSE notifying them that the
case is being transferred to the other state for a hearing and which state
that is.

8.7.2.2.6 The hearing must be held and a decision made in the state
with the order within 45 days from receipt of the request and information. The
state with the order must notify the Federal OCSE of the results, deletions of
or decreases in the amount referred for offset, within the same timeframes as
set out for intrastate cases. The Federal OCSE will notify the submitting
state when the state with the order deletes or modifies a case due to the
hearing. The submitting state is bound by the decision of the state with the
order. If the offset has already occurred, the state with the order will
notify the submitting state of its decision so that the refund can be made, if
necessary.
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8.7.2.2.7 Incentive payments will be made to both states on cases in
which collections were made and the hearing was held by another state. If at
a later date an adjustment is made on the case, the adjustment will be
reported to both states. The submitting state is liable to IRS for the
adjustment, and both states must reflect the adjustment when reporting
collections to the regional Office of Child Support Enforcement.

8.7.2.3 West Virginia is the state with the order.

8.7.2.3.1 In those cases in which West Virginia is the state with
the order and another state is the submitting state, if the obligor requests a
hearing in the state with the order, the case will be transferred, along with
the necessary information to West Virginia. The Central Office Tax Offset
Unit will initially receive the request and immediately forward it and the
information to the State Hearings Officer who services the appropriate Area
Office (presumably the CA Office where the order is Tocated or the office
closest to the obligor, whichever the obligor chooses). A copy of this same
Snformation will be sent to the regional supervisor in the appropriate Area

ffice.

8.7.2.3.2 The regional supervisor or his/her appointed
representative will prepare the case for the hearing and represent IV-D at the
hearing. In preparation for the hearing, the supervisor should check the
appropriate court records for additional orders and the court's payment record
on the case to determine whether the court has any pertinent information the
submitting state did not have.

8.7.2.3.3 The case should be prepared using the information
forwarded by the submitting state, plus any new information discovered in the
court records. An outline with this information, similar to the one used for
intrastate cases, should be used and the documents numbered in a 1ike manner.

8.7.2.3.4 The Hearings Officer will schedule the hearing and notify
the Central Office Tax Offset Unit, the obligor, and in NPA cases the
caretaker/obligee of the date, time and place of the hearing. The Central
Office Tax Offset Unit will contact the appropriate supervisor and advise
him/her of the hearing.

8.7.2.3.5 The hearing will be conducted by the Hearings Officer
using the same procedures as is used in the intrastate hearings proceedings.
The hearing must be held and a decision made within 45 days from receipt of
the request from the submitting state., Once the hearing is held, the regional
supervisor is to send the packet of information back to the Central Office Tax
Offset Unit, who will place the information in a holding file and establish a
control on the case. The Hearings Officer will return his/her decision
directly to the Central Office Tax Offset Unit who will make the necessary
notification to the Federal OCSE and the submitting state. If deletions or
modifications in the amount submitted for offset are necessary, these will be
made within the required timeframes outlined in the intrastate hearings
section. The submitting state is bound by the decision of the Hearings
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Officer.

8.8 Judicial appeal (for both federal and state tax offset
projects).

8.8.1 Upon a decision of the State Hearings Officer, the
claimant will be advised that he/she may bring a petition in Circuit Court
within a reascnable period of time from receipt of the hearing decision.

8.8.2 The court may grant an appeal and may determine anew all
questions submitted to it on appeal from the decision or determination of the
State Hearings Officer. In such appeals, a certified copy of the hearing
determination or decision is admissible and may constitute prima facie
evidence of the hearing determination or decision. Furthermore, the decision
of the Circuit Court may be appealed by the client or petitioner to the
Supreme Court of Appeals of the State of West Virginia.
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