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TITLE 77 SCCEIVED
PROCEDURAL RULES

-

WEST VIRGINIA HUMAN RIGHTS COMMI‘S,SI,QPSE Z— — o ttj
SERIES & T '—F‘}a
RULES FOR THE PRCCESSING OF COMPLAINTS_\ o oo

AND FOR ADMINISTRATIVE PROCEEDINGS
UNDER THE WEST VIRGINIA FAIR HOUSING ACT

§ 77-8-1. General

1.1. Scope -- -These regulatiocns contain the procedures
established by the West Virginia Human Rights Commission,
pursuant to W. Va. Code § 5-11A-11, for investigation and
conciliation of complaints alleging discriminatory housing
practices because of race; cclox, religion, sex or national
origin, handicap or familiel status; and for administrative
proceadings before an administrative law Jjudge adjudicating
charges issued under W. Va. Code § 5-11A-11.

1.2, Authority -- These regulaticns are issued under
authority of W. Va. Code §§ 5-11-8(h), 5-11A-8, 5-11a-9, 5-11A-
13, 5-11a-20, and § 2858A-3-1 et seqg.

1.3. Filing date. =- -These regulaticns are promulgated on the
day of - , 1882, and filed on the day of
, 1592, In the Office of the Secretary cf State.
1.4. Effective date -- These regulaticns become effective
on the day of _ s 1882,
1.5. Liberal construction -- These regulations shall be

liberally construed to permit the commission to discharge its
statutory functions and to secure just and expeditious
determination of all matters before the West Virginia Human
Rights Commission. :

1.6. Fair and expeditious proceedings -~ Hearings under
these rules shall be conducted as expediticusly and inexpensively
as possible, consistent with the needs and rights of the parties
to obtain a fair hearing and complete reccrd. In processing
complaints and conducting hearings, the commission will
reasonably accommodate persons with disabilities.

1.7. Deviation from regulations -- In special cases, where
good cause &@ppears and not contrary to statute, the commission or
its hearing examiner may permit deviaticn from these regulations
insofar as it may find compliance therewith tc be impractical or
unnecessary.

1.8. Practice where regulations do not govern -- In
situations where these regulations do not apply, the commission




or its hearing examiner shall exercise discreticon in accordance
with traditional notions of fairness and justice.

1.5. Beverability -- If any of these regulations are held
invalid, it shall not be construed to invalidate any of the other
provisions of these regulations not otherwise affected.

1.10. Availability cf regulations -- The regulations of
the commission shall be on file in the cffice of the Secretary of
State.

1.11. Additional coples -—- Additional copies of the
regulations of commission shall be available to the general
public at the offices of the Secretary of State.

1.12. Delegation of powers and duties -- Except where
contrary to law, the commission may delegate any of the powers
and duties of the commission to the executive director, hearing
examiner, or other emplcyees or agents of the commission.

1.13. Effect of amendments to the Act -- In the event that
the Human Rights Act, West Virginia Co¢de, Chapter 3, Article 11,
is amended by the Legislature, these rules and reculaticons will
automatically be amended to conform to such amendments.

§ 77-8-2, Definitions; Time Computations; Service and Filing
2.1. befinitions
As used in this part:
2.1.1. Aggrieved person includes any person who:

, 2.1.1.a. Claims to have been injured by a
discriminatory housing practice; or

2.1.1.b. Believes that such person will be
injured by a discriminatory housing practice that is about to
occur. o S -

2.1.2, Attorney general means the deputy attorney
for the civil rights division or his or her designate.

2.1.3. Charge means the statement of facts issued
under § 6.2. upon which the commisgssion has found reasonable cause
to believe that a discriminatory housing practice has occurred or
is about to occur.

2.1.4. Commission, unless otherwise specified, means
the executive director of the West Virginia Human Rights
Commission or hils or her designate.




2.1.5, Commissioners means the duly appointed
members of the West Virginie Human Rights Commission. '

2.1.6. Complainant means the person who files a
complaint under this part. :

2.1.7. Conciliation means the attempted resolution
of issues raised by a complaint, or by the investigation ¢f a
complaint, through informal negotiations involving the aggrieved
person, the respondent, and the commission.

2.1.8. Conciliation agreement means a written
agreement setting forth the resolution of the issues in
conciliation. - : ’ -

2.1.92. Discriminateory heousing practice means an act
that is uniawful under the West Virginia Fair Heousing Act, W. Va.
Code § 5-11A-1 et sedq. -

2.1.10, Dwelling means any building, structure, or
portion thereof which is occupied as, or designed or intended fecr
occupancy as, a residence by one or more families, or any vacant
land which is offered for sale or lease for the construction or
location thereon of any such bullding, structure, or portion
thereof. - R, ' :

2.1.11. Party means a person or agency named or
admitted as a party to a proceeding. Party includes an aggrieved
person who intervenes under § £.1.

2.1.12, rPerson includes one or more individuals,
corporations, partnerships, associations, labor corganizations,
legal repreSentatives, mutual companies, jolnt-stock companies.
trusts, unincorporated organizations, trustees, trustees in cases
under Title 11 of the United States Code, receivers and
fiduciaries.

2.1.13. Personal service means handing a copy of the
document to the person to be served or leaving a copy of the
document with a perscon of suitable age and discretion at the
place of business, residence or usual place of abode of the
person to be served. ' :

2.1.14. Receipt ¢f nctice means the day that personal
service is completed by handing or delivering a copy of the
document to an appropriate person or the date that a document is
delivered by certified mail.

2.1.15. Respondent means:

2.1.15.a. The person or other entity accused in a
complaint of a discriminatory housing practice; and
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2.1.15.b. Any cther perscon or entity identified in

the course of investigation and netified as required undex § 3.92.
of these regulations,

2.1.16. To rent includes to lease, to sublease, to
let, and otherwise to grant for consideration the right tc occupy
premises not owned by the occupant.

2.2. Time computations

2.2.1. In genéral., In computing time under this
part, the time period begins the day following the act, event, or
default and includes the last day of the period, unless the last
day is a Saturday, Sunday, or legal holiday observed by the
federal or state government, in which case the time pericd
includes the next business day. When the prescribed time period
is seven days or less, intermediate Saturdays, Sundays, and legal
holidays shall be excluded from the computation.

2.2.2. Modification of time periods. Except for
time pericds reguired by statute, the administrative law judge
may enlarge or reduce any time period required under this part
where necessary to avoid prejudicing the public interest or the
rights of the parties.

2.2.3. Entry of corders. In computing any time
period involving the date of the issuance of an order or decision
by an administrative law Jjudge, the date of issuance 1s the date
the order or decision is served.

2.2.4. Computation of time for delivery by mail

2.2.4.a. Documents are not filed until received
by the ccmmission. However, when documents are filed by mail,
three days shall be added to the prescribed time period.

2.2.4.b. Service is effected at the time of
mailing. -

2.2.4.c. When a party has the right or is
required to take an action within a prescribed period after the
service of a document upon the party, and the document is served
by mail, three days shall be added to the prescribed period.

2.3. Service and filing

2.3.1. Generally. Copies of all filed documents
shall be served con all parties of reccoxrd. All filed documents
shall c¢learly designate the docket number, if any, and title of
the proceeding. A1l decuments to be filed shall be delivered or




mailed to the West Virginia Human Rights Commission, 1321 Plaza
East, Room 104/106, Charleston, West Virginia 25301.

2.3.2. By parties., Parties shall file all documents
with the commission, with a ccpy to all other parties of record.
Service of documents upon any party may be made by personal
service or by mailling a copy to the last known address. When a
party is represented by an attorney, service shall be made upon
the attorney. The person serving the document shall certify to
the manner and date of service.

2.3.3. By the administrative law judges.
Administrative law judges shall serve all notices, orders,
decisions and all other documents by maill to the last known
address.,

§ 77-8-3. Complaints
3.1. BSubmission of information

3.1.1. The commissicon will receive information
concerning alleged discriminatory housing practices from any
person. Where the information comnstitutes a complaint within the
meaning of the West Virginia Falr Housing Act and these rules and
is furnished by an aggrieved person, it will be considered to be
filed under § 3.6. of these regulations. Where additional
information 1s required for purpcses of perfecting a complaint,
the commission will advise what additional informeticn is needsd
and will provide appropriate assistance in the filing of the
complaint. - : .

3.2. Who may file complaints

Any aggrieved perscn, the commission or the attorney general
may file a complaint nc later than cne year after an alleged
discriminatory housing practice has cccurred or terminated. The
complaint may be filed with the assistance of an authorized
representative of an aggrieved person, including any organization
acting on behalf of an aggrieved person.

3.3. Persons against whom complaints may be filed

3.3.1. A complaint may be filed against any perscn
alleged to be engaged, to have engaged, or to be about to engaged
in a discriminatory housing practice.

3.3.2. A complaint may also be filed against any
person who directs cor contrcels, or has the right to direct or
control, the conduct of another perscn with respect to any aspect
of the sale, rental, advertising or financing of dwellings or the
provision ¢f brokerage services relating to the sale or rental of
dwellings 1f that other person acting within the scope of his or
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her authority as employee or agent of the directing ox
controlling person, is engaged, has engaged, or is about to
engage, in a discriminatory housing practice.

3.4. Where to file complaints

3.4.1. Aggrieved persons may file complaints in
perscn with, or by mail to the West Virginia Human Rights
Commission, 1321 Plaza East, Room 104/106, Charleston, West
Virginia 25301, ] - - S

3.4.2. Aggrieved persons may provide information to
be contained in a cemplaint by telephone to the commission. The
commission will reduce information provided by telephcone to
writing on the prescribed complaint form and send the form to the
aggrieved person to be signed and affirmed as provided in §
3.5.1. of these regulations,

3.5. Form and content of complaint

3.5.1. Each complaint must be in writing and must be
signed and affirmed by the aggrieved person filing the complaint
or, if the complaint is filed by the commission or the attorney
general, by an authorized agent therecf. The signature and .
affirmaticon may be made at any time during the investigation. The
affirmation shall state: ‘"Having been duly sworn, I depose and
say that I have read the foregoing complaint and know the
contents thereof, and that it is true and correct; except as to
the matters therein stated upon information and belief, which
matters I believe to be true.™

3.5.2. Complaint forms will be available in the
office of the West Virginia Human Rights Commission.
Notwithstanding any requlrement for use of a prescribed form, the
commission will accept any written statement which substantially
sets forth the allegations of a discriminatory housing practice
under the West Virginia Fair Housing Act as a PFalr Housing Act
complaint. Personnel in the commission offices will provide
appropriate assistance in filling out forms and in filing a
complaint.

3.5.3. Each complaint must contain substantially the
following information:

3.5.3.a. The name and address of the aggrieved
gg
person. -

3.5.3.b. The name and address of the respondent.

3.5.3.¢c. A description and the address of the
dwelling which is invelved, 1f appropriate.




3.5.3.d. A concise statement of the facts,
including pertinent dates, constituting the alleged
discriminatory housing practice.

3.6, Date of filing of cemplaint

3.6.1. Except as provided in paragraph (bj of this
secticn, a complaint is filed when it is recelved by the
commission in a form that reasonably meets the standards of §
3.5,

3.6.2. The commissicn may determine that a complalint
is filed for the purposes of the cne-year period for the filing
of complaints, upon the submission of written information
(including information provided by telephone and reduced to
writing by an employee of the commission) identifying the parties
and describing generally the alleged discriminatory housing
practice. ' _ : :

3.6.3. Where a complaint alleges a discriminatory
housing practice that is continuing, as manifested in a number of
incidents of such conduct, the complaint will be timely if filed
within one year of the last alleged occcurrence of that practice.

3.7. Amendment of complaint

Complaints may be reascnably and fairly amended at any time.
Such amendments may include, but are not limited to, amendments
to cure technical defects or omissions, including failure to sign
or affirm a complaint, to clarify or amplify the allegaticns in a
complaint, or to join additional or substitute respondents.
Except for the purposes of notifying respondents under § 3.9. of
these regulations, amended complaints will be considered as
having been made as of the original filing date.

3.8. Service of notice on aggrieved person
Upon the filing of a complaint, the commission will notify,

by certified mail or personal service, each aggrieved person on
whose behalf the complaint was filed. The notice will:

3.8.1. Acknowledge the filing of the complaint and
state the date that the complaint was accepted for fillng.

3.8.2. Include a copy of the complaint.

3.8.3. Advise the aggrieved person of the time

limits applicable to complaint processing and of the procedural
rights and obligations of the aggrieved psrson under these
regulations. :




3.8.4. Advise the aggrieved person of his or her
right tc commence a c¢ivil action under W. Va. Code § 5-112-14 in
an appropriate county circuit court not later than two years
after the cccurrence or termination of the alleged discriminatory
housing practice. The notice will state that the computation of
this two-year periocd excludes any time during which a proceeding
is pending under these regulations with respect to a complaint or
charge based on the alleged discriminatory housing practice.

3.8.5. Advise the aggrieved person that in the event
he or she files a civil action under W. Va. Code § 5-112-14, he
or she has a duty to notify the commission of such action in
writing.

3.8.6. Advise the aggrieved person that retaliation
against any person because he or she made a complaint or
testified, assisted, or participated in an investligation or
conciliation under these regulations, 1s a discriminatory housing
practice that is prchibited under ¥W. Va. Code § 5-11A-7.

3.9. Notificaticn of respondent; joinder of additional or
substitute respondents

3.5.1. Within ten days of the filing of a complaint — -

under § 3.6. of these regulations or the filing of an amended
complaint undexr § 3.7. of these regulations, the commission will
serve a ncotice on each respondent by certified mail ox by
personal service. A person who is not named as a respondent in a
complaint, but who is identified in the course of the
investigation as a person who is alleged to be engaged, tc have
engaged, or to pe about to engage in the discriminatory housing
practice upon which the complaint is based may be joined as an
additicnal or substitute respcndent by service of a notice.on the
person under this secticn within ten days of the identification.

3.9.2. The notice will identify the alleged
discriminatory housing practice upon which the complaint is
based, and include a copy ©f the complaint.

3.5.3. The notice will state the date that the
complaint was accepted for filing.

3.9.4. The notice will advise the respondent of the
time limits applicable to complaint processing under this part
and of the procedural rights and cbligations of the respondent
under these regulations, including the opportunity to submit an
answer to the complaint within ten (10) days of the receipt of
the notice. :

3.9.5. The notice will advise the respondent of the
aggrieved person's right to commence a civil acticon under W. Va.
Code § 5-11A-14 in an appropriate county circuit court, not later
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than two years after the occurrence or termination of the alleged
discriminatory housing practice. The notice will state that the
computation of this two-year period excludes any time during
which a proceeding is pending under these regulations with
respect to a complaint or charge based on the alleged
discriminatory housing practice.

3.9.6. If the person is not named in the complaint,
but is being joined as an additional or substitute respondent,
the notice will explain the basis for the commission's belief
that the joined perscn is properly Jjoined as a respondent. -

3.9.7. The notice will advise the respondent that
retaliation against any person because he or she made a complaint
or testified, assisted or participated in an investigation or
conciliation under this part or an administrative proceeding
under these regulations is a discriminatory housing practice that
is prohibited under W. Va. Code § 53327 5-112a-136.

3.10. Answer to complaint

3.10.1, The respondent mey file an answer not later
than ten days after receipt of the notice described in § 3.9. of
these regulations. The respondent may assert any defense that
might be available to a defendant in a court of law. The answer
must be signed and affirmed by the respondent. The affirmation

must state: i
—  "Having been duly sworn, I

foregoing—is—true—and<correstr" 'Havi
depose and say that I have read the foregoing answer and know the
contents thereof, and that it is true and gorrect; except as to

the matters therein stated upon information and belief, which
matters I believe to be true."

3.10.2. An answer may be reasonably and fairly
amended at any time durlng the investigation with the consent of
the commissicn. '

§ 77-8-~4., Investigation Prccedures
4.1. Investigations

4,.1.1. Upon the filing of a complaint under § 3.6.
of these regulations, the commission will initiate an
investigation. The purpcse ¢f an investigation are:

4.1.1.a. To chtain information concerning the
events or transactions that relate o the alleged discriminatory
housing practice identified in the complaint.

4.4.1.b. To document policies or practices of the
respondent inveolved in the alleged discriminatory housing
practice raised in the complaint.
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4.4.1.c. To develop factual data necessary for
the commission to make a determination under § 6.1. whether
reasonable cause exists to believe that a discriminatory housing
practice has cccurred or is abkout to occur, and to take other
actions provided under this part.

4,1.2. The commission may initliate an investigation
of housing practices to determine whether a complaint should be
filed under § 3 of these regulations. Such investigations will
be cconducted in accordance with the procedures described herein.

4.2. Systemic processing

Where the commission determines that the alleged
discriminatory practices contained in a complaint are pervasive
or institutional in nature, or that the processing of the
complaint will involve complex issues, novel cguestions of fact orx
law, or will affect a large number of persons, the commission may
identify the complaint for systemic processing. This
determination can be based on the face of the complaint or on
information gathered in connection with an investigation.
Systemic investigations may focus not only on documenting facts
involved in the alleged discriminatory housing practice that is
the subject of the complaint but also on review of other policies
and procedures related to matters under investigation, to make
sure that they also comply with the ncondiscrimination
regquirements of the West Virginia Fair Housing Act.

4.3, Conduct of investigation

4.3.1. In conducting investigations under this part,
the commission will seek the voluntary cooperation of all perscons
to obtain access to premises, records, documents, individuals,
and other possikle sources of informaticon; to examine, recoxd,
and copy necessary materials; and to take and record testimony or
statements of persons reasonably necessary for the furtherance of
the dinvestigation.

4.3.2. The commission and the respondent may conduct
discovery in aid of the investigation by the same methods and to
the same extent that parties may conduct discovery in an
administrative proceeding under §§ 10 and 11 of these rules.

4.4. Cooperation of federal, state and local agencies

The commission, in processing West Virginia Fair Housing Act
complaints, may seek the cooperation and utilize the services of
federal, state or local agencles, including any agency having
regulatory or supervisory authority over financial institutions.

4.5, Completion of investigation
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4.5.1. The investigation will remain open until the
reasonable cause determination is made under § 6.1. of these
raegulations, or a conciliation agreement is executed and approved
under § 5.2. of these regulations, or the matter is filed and
fully adjudicated in a eircuit court pursuant te W. va. Code § 5-
11a-14(a) (1) (A) -

4.5.2. If during the pendency of the investigation,
the complainant initiates a ¢ivil action in circuit court
pursuant to W. Va., Code § 5-11a-14(a)(1)(a), the complainant
shall immediately notify the commission of the filing of such
action, and the commission shall suspend the investigation.

4.5.3. Unless it is impracticable to do so, or
unless the investigation shall have been suspended pursuant to §
4.5(b), the commission will complete the investigation of the
alleged discriminatory housing practice within one hundred (100)
days of the filing of the complaint. If the commission is unable
to complete the investigation within the 100-day period, the
commission will notify the aggrieved person and the respondent,
by certified mail or perscnal service, of the reasons for the
delay.

4.6, Final investigative report

4.6.1. At the end of each investigation under this
part, the commission will prepare a final investigative report.
The investigative report will contain:

4,6.1.a. The names and dates cf contacts with
witnesses, except that the report will nct disclcse the names of
witnesses that request anonymity. The commission, however, may
be required to disclose the names of such witnesses in the course
cf an administrative hearing under these regulations or a civil
action under the West Virginia Fair Housing Act;

4.6.1.b. A summary and the dates of
correspondence and other contacts with the aggrieved person and
the respondent;

4.6.2.c. A summary description of other pertinent
records;

4.6.2.d. A summary of witness statements; and
4.6.2.2. Answers to interrogatories.

4.6.2. A final investigative repoxt may ke amended
at any time if additional evidence is discovered.
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4.6.3. Notwithstanding the prohibitions and
reguirements with respect to disclosure of information contained
in § 5.6, of these regulations, the commission will make
information derived from an investigaticn, including the final
investigative report, availabkle to the aggrieved person and the
respondent. Feollowing the completion ¢of investigation, the
commission shall notify the aggrieved person and the respondent
that the final investigation report is complete and will be
provided upon reguest.

§ 77-8-5. Conciliation Procedures
5.1. Conciliation

5.1.1, During the pericd beginning with the filing
of the complaint and ending with the filing of a charge or the
dismissal of the complaint, the commission will, to the extent
feasible, attempt to conciliate the complaint.

5.1.2. In conciliating a complaint, the commission
will attempt to achieve a joint resolution of the complaint and
to obtain assurances that the respondent will satisfactorily
remedy any violations of the rights of the aggrieved person, and
take such action as will assure the elimination of discriminatory
housing practices, or the prevention of their occurrence, in the
future. '

5.1.3. Generally, cfficers, employess, and agents of
the commission engaged in the investigation of a complaint under
this part will not participate or advise in the conciliation of
the same complaint or in any factually related complaint. Where
the rights of the aggrieved party and the respondent can be
protected and the prohibitions with respect to the disclosure of
information can be observed, the investigator may suspend fact
finding and engage in efforts to resolve the complaint by
conciliation. ' :

5.2. Conciliation agreement

5.2.1. The terms cf a settlement of a complaint will
be reduced to a written conciliation agreement. The conciliation
agreement shall seek to protect the interests cof the aggrieved
person, other persons similarly situated, and the pudblic
interest. The types of relief that may be sought for the
aggrieved person are described in § 5.3. The provisions that may
be sought for the vindication ¢f the public interest are
described in § 5.4.

5.2.2. The agreement must be executed by the
respondent and the complainant. The agreement is subject to the
approval of the commission, who will indicate approval by signing
the agreement. The commission will approve an agreement and if
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the commission is the complainant, will execute the agreement,
only if: B _

5.2.2.a. The complainant and the respondent agree
to the relief accorded the aggrieved person;

5.2.2.b. The provisions cf the agreement will
adequately vindicate the public interest; and

5.2.2.c. 1If the commission is the complainant,
all aggrieved persons named in the complaint are satisfied with
the relief provided to protect their interests.

5.2.3. The commission may issue a charge under §
6.2. cf these regulations if the aggrieved person and the
respondent have executed a conciliation agreement that has not
been approved by the commission.

5.3. Relief sought for aggrieved persons

5.3.1. The fecllowing types of relief may be scught
for aggrieved persons in conciliation:

5.3.1.a. Mcnetary relief in the form of damages,
including damages caused by humiliaticon or embarrassment, and
attorney fees;

5.3.1.b. Other eqguitable relief including, but
not limited to, access to the dwelling at issue, or to a
comparable dwelling, the provision of services or facilities in
ceonnection with a dwelling, or specific relief; or

5.3.1.c. Injunctive relief appropriate to the
elimination ¢f discriminatory housing practices affeciing the
aggrieved person or other persons.

5.3.2. The conciliation agreement may provide for
binding arbitration of the dispute arising from the complaint,
Arbitration may award appropriate relief as described in
paragraph (a) of this section. The aggrieved person and the
respondent may, in the conciliation agreement, limit the types of
relief that may be awarded under binding arbitration.

5.4. Prcvisions scught for the public interest

The following are types of provisions may be sought for the
vindication of the public interest:

5.4.1. Elimination of discriminatory housing
practices.
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5.4.2 Prevention of future discriminatory housing
practices.

5.4.3. Remedial affirmative activities to overcome
discriminatory housing practices

5.4.4. Reporting reguirements
5.4.5, Monitoring and enforcement activities
5.5, Termination of conciliation efforts

5.5.1. The commission may terminate its efforts to
conciliate the complaint if the respondent fails or refuses to
confer with the commission; the aggrieved person or the
respondent fail to make a good faith effort to resolve any
dispute; or the commission finds, for any reason, that voluntary
agreement is not likely to result. :

5.5.2. Where the aggrieved person has commenced a
civil acticn under a state cor federal law seeking relief with
respect to the alleged discriminatory hcusing practice, and the
trial in the action has commenced, the commission will terminate
conciliation unless the court specifically requests assistance
from the commission.

5.6. Prohibitions and requirements with respect to
disclosure of information obtained during conciliation

5.6.1. Except as provided in paragraph (b) of this
section and § 4.6., nothing that is said or done in the course of
conciliation under this part may be made public or used as
evidence in a subseguent administrative hearing under these
regulations cor in civil actions under the West Virginia Fair
Housing Act, withcocut the written consent of the persons
concerned.

5.6.2. Conciliation agreements shall be made public,
unless the aggrieved person and respondent request nondisclosure
and the commission determines that disclosure is not reguired to
further the purposes of the West Fair Hcusing Act.
Notwithstanding a determination that discleosure of a conciliation
agreeméent is not required, the commission may publish tabulated
descriptions of the results of all conciliation efforts.

5.7. Review of compliance with conciliation agreements

The commission may, from time to time, review compliance
with the terms of any conciliation agreement. Whenever the
commission has reasonable cause to believe that a respondent has
breached a conciliation agreement, the commission shall refer the
matter to the attorney general with a recommendation for the

14




filing ¢f & civil acticn under the West Virginia Fair Housing
Act, W. Va. Code § 5-11A-15(a)(2), for the enforcement of the
terms of the conciliation agreement.

§ 77-8-6. Issuance of Charge
£.1. Reasonable cause of determination

6.1.1. If a2 conciliation agreement under § 5.2. of
these reguletions has not been executed by the complainant and
the respondent, and approved by the commission, the commission,
within the time limits set forth in paragraph (c¢) of this
section, shall determine whether, based on the totality of the
factual cirxcumstances known at the time of the decision,
reascnable cause exists to believe that a discriminatory housing
practice has occurred or is about to occur. The reasonable cause
determination will be based on the facts concerning the alleged
discriminatory housing practice, provided by ccmplainant and
respondent and otherwise disclosed during the investigation. 1In
making the reasonable cause determination, the commission shall
consider whether the facts concerning the alleged discriminatory
housing practice are sufficient to warrant the initiation of a
civil action in court.

6,1.1.a. In all cases nct invelving the legality
of local zoning or land use laws or ordinances:

6.1.1.a.1. .If the commission determines that
reasonable cause exists, the commission will immediately issus a
charge under § 6.2. on behalf of the aggrieved person, and shall
notify the aggrieved person and the respondent of this
determination by certified mail or personal service.

6.1.1.a.2, If the commission makes an
initial determination that no reasonable cause exists, the
commission shall issue a short and plain written statement <¢f the
facts upon which the commission has based its determination; and
shall notify the aggrieved person and the respondent of the
determination, and of the reconsideration procedures provided by
§ 77-8-6.4., which notice shall be by certified mail or personal
service. : -

6.1.1.a.3. If a reguest for reconsidsration
is not filed within ten (10) days of notice to an aggrieved party
of the commission's initial determination of no reasonable cause,
or upon reconsideration pursuant to § 6.4. the executive director
determines that there is no reasonable cause, the commission
shall make a final determination that nc probable cause exists,
and the commission shall: issue a short and plain written
statement of the facts upon which the commission has based the no
reascnable cause determination; dismiss the complaint; notify the
aggrieved person and the respondent of the dismissal (including
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the written statement or facts) by certified mail or personal
service; and make public disclosure of the dismissal.

6.1.2. If the commission determines that the matter
invelves the legality of local zoning or land use laws or
ordinances, the commission, in lieu cf making a determination
regarding reasonable cause, shall refer the investigative
materials to the attorney general for appropriate action under
the West Virginia Fair Housing Act, W. Va. Code § 5-11A-15, and
shall notify the aggrieved person and the respondent of this
acticn by certified mail or perscnal service.

6.1.3. The commission may not issue a charge under
paragraph {a) of this section regarding an alleged discriminatory
housing practice, if an aggrieved perscn has commenced a civil
action under a state or federal law seeking relief with respect
to the alleged discriminatory housing practice, and the trial in
the action has commenced. If a charge may not be issued because
of the commencement of such a trial, the commission will so
notify the aggrieved person and the respondent by certified mail
or persconal service.

6.1.4. The commission shall make a reasonable cause
determination within one hundred (100) days after filing of the
complaint, unless it is impracticable to do so.

6.1.5. If the commission is unable tc make the
determination within the one hundred (100) day periocd specified
in paragraph (c)({1l) of this section, the commission will notify
the aggrieved person and the respondent, by certified mail or
personal service, of the reasons for the delay.

6.2, Issuance of charge
6.2.1. A charge:

6§.2.1.a. Shall consist of a short and plain
written statement of the facts upon which the commission has
found reasonable cause to believe that a discriminatory housing
practice has occurred or is about to occur;

§.2.1.b. Shall be based on the final
investigative report; and

§.2.1.c. Need not be limited to facts or grounds
that are alleged in the complaint. .

£§.2.2. Within three (3) business days after the
issuance of the charge, the commission shall assign the case to
an administrative law judge for hearing pursuant to these
regulations, and shall serve the charge and notifications in
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accordance with 8§ 2.3. of these rules, and shall notify the
attorney general of the filing of the charge.

6.3. Election of civil action or provision of administrative
proceeding , : : -

5.3.1. If a ¢harge is issued under § 6.2., a
complainant (including the attorney general or the commission), a
respondent, "ocr an aggrieved perscn ¢n whose behalf the complaint
is filed may elect, in lieu of an administrative proceeding under
these regulations, to have the claims asserted in the charge
decided in a civil action under the West Virginia Fair Housing
Act, W. Va, Code § 5-112-13(0).

6.3.2. The election must be made noct later than
twenty (20) days after the receipt of service of the charge. The
notice of the election must be filed with the commission and
served on the attorney general, the respondent, and the aggrieved
person on whose behalf the complaint was filed. The notification
will be filed and served in accordance with § 2.3. of these
regulations.

6.3.3. If arn election is not made under this
section, the commission will maintain an administrative
proceeding based on the charge in accordance with the procedures
set forth herein.

6.3.4. If an elec¢tion is made under this section,
the commission shall immediately notify and authorize the
attorney general to commence and maintain a civil action seeking
relief under the West Virginia Fair Housing Act, W. Va. Code § 5-
112-13(0), on behalf of the aggrieved person in the appropriate
circuit court. Such notification and authorization shall include
transmission of the file in the case, including a copy of the
final investigative report and the charge, to the attorney
general. '

6.4. Reconsideration of administrative dismissal

The following procedures shall apply whenever there is an
initial determination of no reasonable cause, or when a complaint
is otherwise dismissed, except when a complaint is dismissed by
an administrative law judge or pursuant to a settlement reached
by the parties or pursuant to a conciliation agreement between
the commissicn and the respondent, in which cases these .
procedures do not apply:

6.4.1. An aggrieved person may apply to the
commission, through its compliance director cor such other person
as the executive director may designate, for an administrative
reconsideration of the dismissal of her/his complaint. Requests
for reconsgideration shall be in writing, shall state specifically
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the grounds relied on, may contain new evidence not previocusly
considered by the commission and shall be filed at the commission
office within ten (10) days from the date of the aggrieved ,
person's receipt of such copy.

6.4.2. The commission shall forward a copy of the
request for administrative reconsideration of a dismissal and any
material in support thereof to the respondent, who may respond
thereto within ten (10) days of receipt of such copy.

6.4.3. Within twenty (20) days after receipt by the
commission of the request for reconsideration, the matter will be
referred to the commission’'s attorney, or such other person as
the executive director may designate, whe will consider any new
evidence and secure nevw information as may be necessary and
appropriate. The reconsideration shall be scheduled to be heard
by the attorney or other designated person within forty (40) days
after such referral. ’ .

6.4.4. The aggrieved person and respondent shall be
given at least ten (10) days' written notice ¢f the time and
place of the reconsideration. The notice shall be given by
personal delivery or by certified mail, return receipt requested,
and shall advise the aggrieved person that she/he must be present
at the reconsideration and may be accompanied by counsel.

6.4.5. If after having received proper notice, the
aggrieved person does not appear at the reconsideration, the
aggrieved perscn sheall be deemed to have waived all rights to
reconsideration unless it is shown to the satisfaction of the
executive director or the chairperscen that the failure to appear
was due tco circumstances beyond the aggrieved person's control,

5.4.6. The commission's attorney or other designated
perscn shall preside at the reconsideration and shall be provided
with all information in the commission file pertaining to the
complaint under reconsideraticon. The presiding perscn, after
considering the evidence, shall file a report and recommendation
with the executive director which shall recommend that the
dismissal of the complaint be upheld, reversed, or modified orx
that the complaint be remanded for further investigation. The
report shall be filed with the executive director within fifteen
(15) days after the reconsideration.

6.4.7. If upon consideration of the report the
executive director determines that further investigation is
warranted, further investigation shall be conducted.

6.4.8. The executive director shall make a final
determination as to whether there is reascnabhle cause,

18




6.5. Prompt judicial action

6.5.1. If at any time fcllowing the filing cf a
complaint, the commission concludes that prompt judicial action
is necessary to carry out the purposes ¢f these regulatiocns, the
commission may authorize the attorney general to commence a civil
action for appropriate temporary or preliminary relief pending
final dispesition of the complaint. The commencement of a civil
action by the attorney general under this section will not affect
the initiation or continuation of proceedings under this part or
administrative proceedings under these regulations.

6.5.2. If the commission has reason to believe that
a2 basis exists for the commencement of proceedings against the
respondent under W. Va. Code § 3-11A-153, or proceedings by any
governmental licensing cor supervisory authorities, the commission
shall transmit the information upon which that belief is based to
the attorney general and to other appropriate authorities.

§ 77-8-7 Administrative Law Judge
7.1. Designaticn

Proceedings under this part shall be presided over by an
administrative law judge who shall be appointed by the executive
director of the West Virginia Human Rights Commission. An
administrative law judge under these regulations may be the same
person designated to serve as a Human Rights Commission hearing
examiner under the West Virginia Human Rights Act and its
implementing regulations.

7.2. Authority

The administrative law judge shall have all powers necessary
to conduct fair and impartial hearings including, but not limited
to, the power:

7.2.1. To conduct hearings in accordance with these
rules. :

7.2.2. To administer caths and affirmations and
examine witnesses.

7.2.3. Tc issue subpoenas,

7.2.4. To rule on offers of proof and receive
evidence. ‘ : _

7.2.5. To take depositicons cor have depositicons taken

when the ends of justice would be served.
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7.2.6. To regulate the course of the hearing and the
conduct of parties and.their counsel.

7.2.7. To hold conferences for the settlement or
simplification of the issues by consent of the parties.

7.2.8. To dispose of motions, procedural requests,
and similar, matters. )
7.2.92, To make decisions &as provided herein.

7.20.10. To exercise such powers vested in the
commission as are necessary and appropriate for the purpocse of
the hearing and conduct of the proceeding.

7.3. Disqualification
7.3.1, Disgualification

If an administrative law judge finds that there is a basis
for his or her disqualification in a proceeding, the
administrative law judge shall withdraw from the proceeding.
Withdrawal is accomplished by entering a notice in the record and
by providing a copy of the notice to the executive director of
the commission.

7.3.2. Motion for recusal

If a party believes that the presiding administrative law
judge should be disgualified in a proceeding for any reason, the
party may file & motion to recuse with the administrative law
judge. The motion shall be supported by an affidavit setting
forth the alleged grounds for disgqualification. The
administrative law judge shall rule on the motion., If the
administrative law judge denies the motion, the administrative
law judge shall incorporate a written statement of the reasons
for the denial in the recocrd.

7.3.3. Redesignation of administrative law Jjudge
If an administrative law judge is disgualified, the
executive director shall designate another administrative law
judge to preside over further proceedings.
§ 77-8-8 Parties
8.1. In general
g.1.1. Parties to the proceeding include:
8.1.%.a The commission. The commission files
the charge seeking appropriate relief for an aggrieved party and

vindication of the public interest.
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8.1.1.b. Respondent. A respondent is a persan
named in the charge against whom relief is sought.

8.1.1.¢c. Intervenors. Any aggrieved person may
file a request for intervention. Intervention shall be permitted
if the reguest is timely, and:

8.1.1.¢c.1l. The intervenor is the aggrieved
person on whose behalf the charge is issued.

8.1.1.c.2. The intervenor is an aggrieved
person who claims an interest in the property or transaction that
is the subject of the charges and the disposition of the charge
may as a practical matter impair or impede the aggrieved perscn's
ability to protect that interest, unless the aggrieved person is
adequately represented by the existing parties.

8.1.2. Rights of parties
Each party may appear in person, be represented by cocunsel,
examine or cross-examine witnesses, introduce docum&ntary or

other relevant evidence intc the reccord, and reguest the issuance
of subpcenas. -

8.1.3. Amicus curiae
Briefs of amicus curiae may be permitted at the discretion
of the administrative law judge. Such participants are not
parties to the proceeding.
8.2. Representation

8.2.1. Representation of the commission

The commission shall be represented by the attorney general
or his/her designee.

8.2.2. Representation of other parties

Cther parties may be represented as follows:

8.2.2.a. Individuals may appear on their own
behalf. T . o

8.2.2.b. A member of a partnership may represent
the partnership. :

8.2.2.c. An officer of a corporation, trust or
association may represent the corporaticn, trust or association.
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8.2.2.d. An officer or employee cf any
governmental unit, agency or authority may represent that unit,
agency or authority.

8.2.2.e. An attorney auvthorized to practice law
in the State of West Virginia. The attorney's representation
that he cr she is authcrized to practice law In West Virginia
courts is sufficient evidence of the attorney's qualifications
under this section, unless ctherwise ordaered by the
administrative law judge..

8.2.3, Notice of appearance

Each attorney or other representative of a party shall file
a nctice of appearance. The nctice must indicate the party of
whose behalf the appearance is made and the address at which such
attorney or representative can be served. Any individual acting
in a representative capacity may be reguired by the
administrative law judge to demonstrate authority to act in that
capacity. '

g.2.4. Withdrawal

An attorney or other representative of a party must file a
written notice of intent before withdrawing from participation in
the proceeding.

8.3. Standards of conduct
8.3.1. In general

All persofis appearing in preoceedings under this part shall
act with integrity and an ethical manner.

8.3.2. Exclusion

The administrative law judge may exclude parties or their
representatives for refusal to comply with directions, continued
use of dilatory tactics, refusal to adhere to reasonable
standards of orderly and ethical conduct, failure to act in good
faith, or vieolations of the prohibitions against ex parte
communications. If an attorney is suspended or barred from
participation in a proceeding by an administrative law judge, the
administrative law judge shall include in the record the reasons
for the action. An attorney that is suspended oxr barred from
participation may appeal to the executive director cof the
commission. The proceeding will not be delayed or suspended
pending dispositicn on such appeal, except that the
administrative law judge shall suspend the proceeding for a
reasonable time to enable the party to obtain another attorney.
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§ 77-8-9 Pleadings and Motions
9.1. In general
9.1.1. Form

Every pleading, motion, brief or other dogcument shall
contaln a caption setting forth the title ¢f the proceeding, the
docket number; and the designation of the type of document (e.g.,
charge, answer or motion to dismiss).

9.1.2. Signature

Every pleading, motion, brief or other document filed by a
party shall be signed by the party, the party's representative,
or the attorney representing the party, and must include the
signer's address and telephone numbker. The signature constitutes
a certification that the signer has read the document, that to
the best of the signer's knowledge, information and belief there
is good ground to support the document, and that it is not
interposed for delay.

5.1.3. Timely filing

The administrative law judge may refuse to consider any
motion or other pleading that is not filed in a timely fashion
and in compliance with this part.

8.2. The charge
9.2.1. Filing and service

Within three days after the issuance of a charge, the
commission shall file the charge and sexrve copies (with the
additional information required under paragraph (b) of this
section) on the respondent and the aggrieved person on whose
behalf the complaint was filed.

9.2.2. Contents

The charge shall consist of a short and plain written
statement of the facts upon which the commission has found
reasonable cause to believe that a discriminatory housing
practice has occurred or is about to occur. The following
notifications shall be served with the charge:

9.2.2.a2. The nctice shall state that a
complainant (including the commissicn, if the commission f£iled
the complaint), a respondent, or an aggrieved person on whose
behalf the complaint was filed may elect to have the claims
asserted Iin the chearge decided in a civil action under W. Va.
Code § 5-11a-13(0o) of the Act in lieu of an administrative
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proceeding under these regulations. The notice shall state that
the election must be made not later than twenty (20) days after
the receipt of the service of the charge. Where the commission
is the complainant, the executive director must make the election
not later than twenty (20) days after the service of the charge.
The notice shall state that the notification of the election must
be served on the commission, the respondent, the aggrieved party
on whose behalf the complaint was filed and. the attorney general. .

9.2.2.b. The notice shall state that i1f no person
timely elects under paragraph (b)(l) of this section to have the
claims asserted in the charge decided in a civil action under W.
va., Code § 5-11A-13(0) of the Act, an administrative proceeding
will be conducted. The notice shall state that if an
administrative hearing is conducted:

9.2.2.b.1, The parties will have an
opportunity for a hearing.

9.2.2.b.2., The respondent will have an
opportunity to file an answer to the charge within thirty (30)
days of the date of service of the charge.

9.2.2.b.3. The aggrieved person may
participate as a party to the administrative proceeding by £iling
a timely request for intervention.

9.2.3. The notice shall state that if at any time
following the service of the charge on the respondent, the
respondent intends to enter into a contract, sale, encumbrance,
or lease with any person regarding the property that is the
subject of the charge, the respondent must provide a copy of the
charge to the person before the respondent and the person enter
into the contract, sale, encumbrance or lease.

9.3. Answer to charge

Within the thirty (30) days after the service of the charge,
a respondent contesting material facts alleged in a charge or -
contending that the respondent is sentitled to judgement as a
matter of law shall file an answer t¢e the charge. An answer
shall include: )

9.3.1, A statement that the respondent admits,
denies, or does not have and is unable to cobtain sufficient
information to admit or deny, each allegation made in the charge.
2 statement of lack of information shall have the effect of a
denial. Any allegation that i1s not denied shall be deemed to be
admitted. T , L .

9.3.2. A statement of each affirmative defense and a
statement of facts supporting each affirmative defense.
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9.4. Time frame orders

Folleowing the expiration of thirty {30) days afiter the
service of a charge, the administrative law Jjudge shall issue a
time frame order, setting forth a schedule for discovery,
motions, prehearing memcranda and an evidentiary hearing, which
order shall be served.upon the parties, the complainant and =zach
aggrieved person.

9.5. Reguest for intervention

Upon timely application, any aggrieved person may file a
request for intervention to participate as a party to the
proceeding. Reguests for intervention submitted within 30 days
after the filing of the charge shall be considered to be timely
filed. : -

9.6. Amendments and supplemental pleadings
9.6.1. 2mendments

9.6.1.a. By right. The commissicon may amend its
charge once as a matter of right prior to filing of the answer.

9.6.1.b. By leave. _Upcn such conditions as are
necessary tco aveid prejudicing the public interest and the rights
of the parties, the administrative law judge may allow amendments
to pleadings upon motlon of the party.

9.6.1.¢c. Conformance to the evidence. When
issues not raised by the pleadings are reasonably within the
scope of the original charge and have been tried by the express
cr implied consent of the parties, the issues shall be treated in
all respects as if they had been raised in the pleadings and
amendments may be made as necessary to make the pleading conform
to evidence.

¢.6.2. Supplemental pleadings

The administrative law judge may, upon reascnable notice,
permit supplemental pleadings caoncerning transactions,
occurrences or events that have happened or been discovered since
the date of the pleadings and which are relevant to any of the
issues involved.

L

9.7. Motions
8.7.1. "Any application for an order or other request

shall be made by a motion which, unless made during an appearance R
before the administrative law judge, shall be made in writing.
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All parties shall be given a reasonable opportunity to respond to
written or oral motlions or reguests,

S5.7.2. Within five days after a written motion is
served, any party to the proceeding may f£ile an answer in support
of, or in opposition to the motion.

9.7.3. The administrative law judge may order oral
argument on any motion. :

§ 77-8-1C Discovery
10.1. In general

The feollowing actions govern discovery in ald of
adninistrative_proceedings under these regulations., Except for
time periocds stated in these rules, to the extent that these
rules conflict with discovery procedures in the ¥West Virginia
Rules of Civil Procedurs apply.

10.2. Scope

10.2.1. The parties are encouraged to engage in
voluntary discovery procedures. Discovery shall be conducted as
expeditiously and inexpensively as posgsible, consistent with the
needs of ‘all parties to obtaln relevant evidence. Unless
otherwise ordered by the administrative law judge, the parties
may obtain discovery regarding any matter, not privileged, which
is or may be relevant to the subject matter involved in the
proceeding, including the existence, description, nature,
custody, condition, and logcation of documents or persons having
knowledge of any discoverable matter. It is neot grounds for
cbjection that information sought will not be admissible if the
information sought appears reasonably calculated to lead to the
discovery cf admissible evidence.

10.2.2. For the purposes of cobtaining discovery from
a non-intervening aggrieved person, the term "party" as used in
these rules regarding discovery includes the aggrieved perscn on
whose behalf the charge was issued.

10.3. Depositions
Depositions may be taken by agreement of the parties or upon

order of the administrative law judge. Depositions may be taken
before any perscn having the power to administer ocaths.
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10.4., Use cf deposition at heaxnings
10.4.1. In general

At the hearing, any part cor all of a deposition, so far as
it is admissible under the West Virginia Rules of Evidence, may
be used against any party who was present or represented at the
taking of the deposition or who had due notice of the taking of
the deposition, in accordance with the following provisions:

i10.4.1.a. Any deposition may be used by any party
for the purpose of contradicting or impeaching the testimony of
the deponent as a witness.

10.4.1.b. The deposition of expert witnesses, may
be used by any party for any purpose, unless the administrative
law judge rules that such use is unfair or a violation of due
process. )

10.4.1.¢. The deposition of a party or of anyone
who at the time cf the taking of the deposition was an officer,
director, or duly authorized agent of a public or private
corporaticn, partnership, cr asscciation that is a party, may be
used by any other party for any purpose.

10.4.1.d. The deposition of a witness, whether or
not a party, may be used by any party for any purpose if the
administrative law judge finds:

10.4.1.d.1. That the witness is dead;

10.4.1.d.2. That the witness is outside of
the state or more than one hundred (100) miles from the place of
hearing, unless it appears that the absence of the witness was
procured by the party offering the deposition;

10.4.1.4.3., That the witness 1s unable to
attend tc testify because of age, sickness, infirmity, oxr
imprisconment:

10.4.1.d.4. That the party offering the
deposition has been unable to procure the attendance of the
witness by subpoena: cr

10.4.1.4.5. Whenever exceptional
circumstances exist as to make it desirable, in the interest of
justice and with due regard to the importance of presenting the
testimony of witnesses orally in open hearing, to allow the
deposition to be used. -

10.4.2. If a part of a deposition is offered in
evidence by a party, any other party may require the party to
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introduce all ¢of the deposition that is relevant te the part
introduced. aAny party may introduce any other part of the
depositicn.

10.4.3. Substitution of parties does not affect the
right to use. depositions previously taken., If a proceeding has
been dismissed and ancother proceeding involving the same subject
matter is later brought between the same parties oxr their
representatives or successcrs in interest, all depositions
lawfully taken in the former proceeding may be used in the latter
proceeding. -

10.4.4. Objiections to admissibility

Except as provided in this paragraph, objection may be made
at the hearing to receiving in evidence any deposition or part of
a deposition for any reason that would require the exclusion of
the evidence. if the witness were present and testifving.

10.4.4.a. Objections toc the competency of a
witness cor to the competency, relevancy, or materiality of
testimony are not waived by failure to make them before or during
the taking of the deposition unless the basis of the objection is
one which might have been obviated or removed if presented at
that time.

10.4.4.b. Errors and irregularities occurring at
the oral examination in the manner cof taking the deposition, in
the form of the questions or answers, in the ocath or affirmation,
or in the conduct of parties, and errors of any kind which might
be cobviated, removed or cured 1f promptly presented, are walved
unless reasonable objection is made at the taking of the
deposition.

10.4.4.¢c. Objections to the form of written
interrogatories are waived, unless served in writing upon the
party propounding the lnterrogatorles.

10.5. Written interrogatories
10.5.1. Written interrogatories to parties

Any party may serve on any other party written
interrogatories to be answered by the party served. If the party
served is a public or private corporation, a partnership, an
association, or a governmental agency, the interrogatories may be
answerad by any authorized cfficer or agent who shall furnish
such information as may be available to the party. 24 party may
serva not mere than forty (40) written interrogatories on ancther
party without an order cof the administrative law judge.
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10.5.2. Responses to written interrogatories

Each interrogatory shall be answered separately and fully in
writing under ocath or affirmation, unless the party objects to
the interrogatory. If a party objects to an interrogatory, the
response shall state the reasons for the objection in lieu of an
answer. The answer and cbjections shall be signed by the person
making them, except that objecticns may be signed by the counsel
for the party. The party upon whom the interrcgatories were
served shall sexrve copy of the answers and objections upon all
parties within twenty (20) days after service ¢f the
interrogatories.

10.6. Production of documents and other evidence

Any party may serve on any other party a reguest to produce
documents or things. Within twenty (20) days of the service of
the reguest, the party upon whom the request is served shall
serve a written response on the party submitting the request,
which response shall with regard to each regquest:

10.6.1. Refer to the request and enclose the
documents which are responsive to such request.

10.6.2. ¥ake objection to the regquest and state the
reason for the cbhjection.

10.7. Entry upon land for inspection and other purposes;
and physical and mental sxaminations

10.7.1. In general
Any party may serve on any other party a regquest to:

10.7.1.a. Permit the party making the request, or
a person acting on the party's behalf, fo inspect and copy any
designated documents, or to inspect and copy, test, or sample any
tangible things that are in the possession, custedy, cr control
of the party upon whom the request is served;

10.7.1.b. Permit entry upon designated land or
other property in the possession or control of the party upon
whom the request is served for the purpose of inspection and
measuring, photographing, testing, or other purpcses stated in
paragraph (a)(1l) of this section; or

10.7.1.c. Submit to a physical or mental
examination by a physician.

10.7.2. The request shall:
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10.7.2.a. Set forth the items to be inspected by
individual item or by category of items;

10.7.2.b. Describe each item or category with
reasconable particularity;

10.7.2.c. Specify a reasonable time, place and
manner for making the inspection and performing the related acts;
and o

1¢.7.2.4d. §Specify the time, place, manner,
conditions, and scope of the physical or mental examination, and
the person or persons who will make the examination. A report of
the examining physician shall be made in accordance with Rule
35(b) of the West Virginia Rules of Civil Procedure.

10.7.3. Response to reguest

Within twenty (20) days cf the service of the reguest, the
party upon whom the reguest is served shall serve a written
response on the party submitting the request. The response shall
state, with regard to each item or category:

10.7.3.1. That inspecticon and related activities
will be permitted as regquested; or .

1C.7.3.2. That objecticn is made to the request in
whole or in part. If an objection is made, the response must -
state the reasons for the objection.

10.8. Supplementation of responses
10.8.1. In general

A party who responded to a request for discovery with a
response that was complete when made is under no duty to
supplement the response to include information acguired after the
response was made except:

10.8.1.a. A party is under a duty to timely
supplement responses with respect toc any guestion directly
addressed to:

10.8.1.a.1. The identity and location of
persons having knowledge of discoverable matters; and

10.8,1.a.2. The identity of each person
expected to be called as an expert witness at the hearing, the
subject matter on which the expert witness is expected to
testify, and the substance of the testimony.
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10.8.1.a.3. A party is under a duty to
timely amend a previous response if the party later obtains
information upon the basis ¢of which:

10.8.1.a.3.1. The party knows the
response was Ilncorrect when made; or

10.8.1.a.3.2., The party knows the
response though correct when made is no longer true and the
circumstances are such that a failure to amend the response is,
in substance, a knowing concealment.

1¢.8.2. By order or agreement

2 duty to supplement responses may be imposed by order of
the administrative law judge or by agreement of the parties.

10.8%8. Protective orders

Upon motion ¢f a party or a person from whom discovery is
sought or in accordance with § 10.8.(¢}, the administrative law
judge may make appropriate orders to protect a party or person
from annoyarnce, embarrassment, oppression, or undue burden or
expense as a result of the requested discovery regquest. The
order may direct that:

10.9.1. The discovery may nct be had;

10.9.2. The discovery may be had only on specified
terms and conditions, including a designation of time and place
for discovery;

10.9.3. The discovery may be had by a methed of
discovery other than that selected by the party seeking
discovery;

10.5.4. Certain irrelevant matters may not be the
subject of discovery, or that the scope of discovery be limited
to certain matters;

10.5.5. Discovery may be conducted with no one
present other than persons designated by the administrative law
judge; or

16.9.6. A trade secret or other confidential
regsearch, development or commercial information may not be
disclosed, or may ke disclosed only in a designated way.

10.10. Discovery of commission staff and records

10.10.1. The staff of the commission shall not be
examined either by interrogatory or deposition except when leave
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to undertake such examination is granted by the administrative
law judge upcn meticn alleging that:

10.10.1.a. The staff person has direct personal
knowledge of evidence relevant to the proceeding other than
evidence gathered as a result of investigation.

{
10.10.1.b. For other reasons, which shall be set
forth with particularity, Jjustice reguires that the petition be
granted. : ,

10.10.1.c. Discovery has revealed that the staff
person will be called as a witness.

10.10.2. Information which is exempt from discovery
includes, but is nct limited to:

10.10.2.a. Any record, report, memorandum, Or
communication dealing with the internal practice, policy and
procedure of the commission.

10.10.2.b. Any record, report, memorandum, oOr
communication of staff or any staff meeting regarding the
institution, progress or result of an investigation of a
complaint or regarding matters prepared in anticipation of a
hearing.

10.10.2.¢c. Any record, report, memorandum, oOr
communication regarding any endeavcor to eliminate the unlawful
discriminatory practice complained of by conference, conciliation
or persuasion.

10.10.2.d. The work procduct of an investigator or
other staff member made in the course of an investigaticn of a
complaint or in anticipation of or in preparation for a hearing
on the complaint, or any report, record, memcrandum, O
communication made by staff during the investigation of a
complaint or in anticipation of or in preparation for a hearing
on the complaint which is otherwise privileged.

1¢.10.2.e. Any memorandum, statement or mental
impression prepared or obtained by the commissicon's attorney.

10.11. Failure to make or cooperatse in discovery
10.11.1. Motion to compel discovery
If a deponent fails to answer a question propounded, or a
party upon whom a reguest is made under §§ 10.3. through 10.5.
fails to respond adeghately, objects to a request, or fails to
permit inspection as requested, the discovering party may move
the administrative law judge for an order compelling a response
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or an inspection in accordance with the request. The motion
shall: :

10.11.1.a. State the nature of the request;

10.11.1.b. Set forth the response or objecticn of .
the party upon whom the reguest was served;

10.11.1.¢c. . Present arguments supporting the
moticn; and

10.11.1.d. Attach copies of all relevant
discovery regquests and responses.

10.11.2. Evasive or incomplete answers

For the purposes of this section, an evasive cr incomplete
answer Or response will be treated as a failure to answer or
respond.

10.11.3. Administrative law judge ruling

In ruling on a motion under this section, the administrative
law judge may enter an order compelling a response or an
inspection in accordance with the regquest, may 1ssue sanctions
under paragraph (d) cf this section, or may enter a protective
order under § 10.7.

10.11.4 Sanctions

If a party fails to comply with an order (including an order
for taking a deposition, the production of evidence within the
party's control, a request for admission, ©r the production of
witnesses) the administrative law judge may:

10.11.4.a. Draw an inference in favor of the
requesting party with regard to the information sought;

10.11.4.b. Prohibit the party failing to comply
with the order from introducing evidence concerning, or otherwise
relying upcen, testimony relating to the information sought;

10.11.4.c. Permit the requesting party to
introduce secondary evidence concerning the information sought;

10.11.4.4d. Strike any appropriate part of the
pleadings or other submissions of the party failing to comply
with such order; or _

10.11.4.e. Take such other action as may be
appropriate.
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§77-8-11 Subpoenas
11.1. In general

This section governs the issuance of subpoenas in
administrative proceeadings under these rules. Except for time
periods stated in these rules, to the extent that this rule
conflicts with procedures for the issuance of subpoenas, the West
Virginia Rules of Civil Procedure apply.

11.2. Issuance of subpoena

Upcn the written reguest of a party, the executive director
of the commission or the presiding administrative law judge may
issue a subpoena regquiring:

11.2.1. The attendance of a witness for the purpose
of giving testimony at a deposition;

11.2.2. The attendance of a witness for the purpose
of giving testimony at a hearing; and

11.2.3. The production of zelevant books, papers,
documents or tangible things.

11.3. . Time of request

Regquests for subpoenas in aid of discovery must be submitted
in time to permit the conclusion cof discovery fifteen (15) days
befcre the date scheduled for the hearing. If a reguest for
subpoenas of a witness for testimony at a hearing is submitted
three days or less before the hearing, the subpoena shall be
issued at the discretion of the presiding administrative law
judge.

11.4. “Service

A subpcena may be served by any person who is not a party
and is not less than eighteen (18) years of age. Service on a
person shall be made by delivering a copy ©o£f the subpoena to the
person and by tendering witness fees and milage to that person.
When the subpoena is issued on behalf of the commission, witness
fees and mileage need not be tendered with the subpoena.

11.5. Amount of witness fees and mileage

A witness summoned by a subpoena issued under this section
is entitled to the same witness and mileage fees as a witness in
proceedings in the circuit courts of this state. Fees payable to
a witness summoned by a subpoena shall be paid the party
requesting the issuance of the subpoena, unless otherwise ordered
by the administrative law judge as a part of the assessment of
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the costs. Where the administreative law judge determines that a
party is unable to pay the fees, the fees shall be paid by the
commission. :

11.6. Motion to guash or 1limit subpoena

Upon a motion by the person served with a subpoena or by a
party, made within five (5) days of the service cf the subpoena
{but in any event not less than the time specified in the
subpoena for compliance), the administrative law judge may:

11.6.1. Quash or modify the subpoena if it is
unreasonable and coppressive or for other good cause shown; or

11.6.2. Condition denial of the motion upon the
advancement, by the party on whose beshalf the subpoena was
issued, cf the reasocnable cost of producing subpoenaed books,
papers or documents. Where the circumstances require, the
administrative law judge may act upon such a motion at any time
after a copy of the motion has been served upon the party on
whose behalf the subpoena was issued.

11.7. Failure to comply with subpoena

If a person fajils to comply with a subpoena issued under
this section, the party requesting the subpoena may refer the
matter to the attorney general for enforcement in appropriate
proceedings under W. Va. Code § 5-11a-12.
§ 77-8-12 Prehearing Procedures

12.1. Prehearing memoranda

12.1.1. In general

Before the commencement of the hearing, the administrative
law judge may direct parties to file prehearing memoranda.

12.1.2. Contents of prehearing memoranda
The prehearing memoranda must state the name of the party or
parties presenting the memorandum, and, unless otherwise directed
by the administrative law judge, briefly set forth the fcllowing:
12.1.2.a. 1Issues invcolved in the proceeding.
12.1.2.b. Facts stipulated by the parties and a
statement that the parties have made a good faith effort to
stipulate to the greatest extent possible.

12.1.2.c. PFacts in dispute.
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12.1.2.d. Witnesses (together with a summary of
the testimony expected) and exhibits to be presented at the
hearing. (Coples of those exhibits not already provided to the
other party shall be attached.) b

12.1.2.e. A brief statement of*bpplicablehlaw.

12.1.2.f. Ceonclusicns to be drawn.

12.1.2.g. Estimated time reguired for
presentation of the party's case.

12.1.2.h. Such other information as may assist in
the disposition of the proceeding.

12.2. Prehearing conference
12.2.1. In general
Before the commencement or during the course of the hearing,
the administrative law judge may direct the parties to
participate in a conference to expedite the hearing.
12.2.2. Matters considered

At the conference, the following matters may be considered:

12.2.2.a. Simplificaticn and clarification of the
issues. : -

12.2.2.b. VNecessary amendments to the pleadings.

12.2.2.¢c. Stipulaticns c¢f fact and of the
authenticity, accuracy, and admissibility of documents.

12.2.2.d. Limitations on the number of witnesses.

12.2.2.e. Negotiaticn, ccmpreomise, or settlement
of issues. e : :

12.2.2.f. “The exchange cf proposed exhibits.

12.2.2.g. Matters of which cfficial notice will
be requested.

12.2.2.h. A schedule for the completicn of
actions discussed at the conference.

12.2.2.i. Such other information as may assist in
the disposition of the proceeding.
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12.2.3. Conduct of conference

The conferende may be conducted by telephone, correspondence
or personal attendance. Conferences, however, shall generally be
conducted by a conference call, unless the administrative law
judge determines that this method is impracticable. The
administrative law judge shall give reasonable notice of the
time, place and manner of the conference.

12.2.4. Record of conference

Unless otherwise directed by the administrative law judge,
the conference will not be stencgraphically reccrded. The
administrative law judge will reduce the actions taken at the
conference to a written order or, if the cocnference takes place
less than seven days before the beginning of the hearing, may
make a statement on the record summarizing the actions taken at

the conference.
12.3. Mediation

The administrative law judge, upcn the motion of a party or
upon his or her own motion, may request the appointment of a
mediator to attempt mediaticn ¢f the charge. The mediator shall
convene and preside over conferences and settlement negotiations
between the parties and assess the practicalities of a potential
settlement. The ccnduct of mediation or settlement negotiations
shall nct unduly delay the commencement of the hearing.

§ 77-8-13 Hearing Procedures
13.1. Date and place of hearing
i3.1.1. Date

The hearing shall commence hot later than one hundred twenty
(120) days following the issuance of the charge unless it is
impracticable to do so. If the hearing cannot be commenced
within this time period, the administrative law judge shall
notify in writing all parties, the aggrieved persons on whose
behalf the charge was filed, and the attorney general ¢f the
reasons for the delay.

13.1.2. Place
The hearing will be conducted at a place in the vicinity in
which the discriminatory housing practice is alleged to have

occurred or to be about to occur, unless otherwise agreed by the
parties, the aggrieved person and the administrative law judge.
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13.1.3,. Notification of time and place for hearing

The time frame order issued by the administrative law judge
shall specify the time, date and place for the hearing. The
administrative law 3judge may change the time, date or place of
the hearing, or may temporarily adjourn or continue a hearing for
good cause shown. If such a change is made or the hearing is
temporarily adjourned, the administrative law judge shall give
the parties at least five (5) days' notice of the revised time,
date and place for the hearing, unless otherwise agreed by the

parties.
13.2. Conduct of hearing

The hearing shall be conducted in accordance with the
Administrative Prcoccedure Act, W. Va. Code § 29A-1-1.

13.3. TWaiver of right to appear

If all parties waive their right to appear before the
administrative law judge or to present evidence and arguments, it
is not necessary for the administrative law judge to conduct an
oral hearing. Such waivers shall be made in writing and filed
with the administretive law judge. Where waivers are submitted
by all parties, the administrative law judge shall make a record
of the relevant written evidence submitted by the parties and
pleadings submitted by the parties with respect to the issues in
the procesding. These documents shall constitute the evidence in
the proceeding and the decision shall be based upon this
evidence. Such hearings shall be deemed to commence on the first
day that written evidence may be submitted for the record.

13.4, Evidence

The West Virginia Rules of Evidence apply to the
presentation of evidence in hearings under this part.

13.5. In camera and protective orders

The administrative law judge may limit discovery or the
introduction of evidence, c¢r may issue such protective or other
orders necessary to protect privileged communications. If the
administration law judge determines that information in documents
containing privileged matters should be made avallable to a
party, the administrative law judge may order the preparation of
a summary or extract cof the nonprivileged matter contained in the
original.
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13.6. Exhibits
13.6.1. Identification

All exhibits offered into evidence shall be numbered
sequentially and marked with a designation identifying the party
offering the exhibit.

13.6.2. Exchange cof exhibits

One copy of each exhibit offered into evidence must be
furnished to each of the parties and to the administrative law
judge. If the administrative law Jjudge does net fix a time for
the exchange of exhibits, the parties shall exchange copies of
exhibits at the earliest practicable time before the commencement
of the hearing. Exhibits submitted as rebuttal evidence are not
required to be exchanged before the commencement cf the hearing
if the submission of such evidence could not reasonably be
anticipated at that time.

13.7. Authenticity

The authenticity oI all documents furnished to the parties
as reguired under § 13.¢. and submitted as proposed exhibits in
advance of the hearing shall be admitted unless a party files a
written cbhjection to the exhibit befcore the commencement of the
hearing. Upon a clear showing of good cause for failure te file
such a written objection, the administrative law judge may permit
the-party to challenge the authenticity.

13.8. Stipulations

The parties may stipulate to any pertinent facts by oral
agreement at the hearing or by written agresment at any time,
Stipulations may be submitted into evidence at any time before
the end of the hearing. When received into evidence, the
stipulation is binding on the parties.

12.9. Record of hearing
13.8.1. Hearing record

A1l oral hearings shall be recorded and transcribed by a
reporter designated by, and under the supervision of, the
administrative law judge. The original transcript shall be a
part of the record and shall constitute the sole official .
transcript. All exhibits intrcduced as evidence shall be marked : L=
for identification and incorporated as a part of the record.
Transcripts may be obtained by the parties and by the public from
the official reporter at rates not to excead the applicable rates
fixed by the contract with the reporter.
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13.58.2. Corrections

Corrections to the official transcript will be permitted
upon motion of a party. Motions for correction must be submitted
within five deys of the receipt of the transcript. Corrections
of the official transcript will be permitted only where errors of
substance are inveclved and upon the approval of the
administrative law Jjudge.

13.10. Arguments, post~hearing memoranda, and proposed
findings of fact and conclusions of law

13.10.1. Arguments

Fellowing the submission of evidence at an oral hearing, the
administrative law judge may hear coral arguments at the hearing.
The administrative law judge may limit the time permitted for
such arguments to avoid unreascnable delay.

13.10.2. Submissicn of post-hearing memoranda and
proposed findings of fact and conclusions of law

The administrative law judge may permit the submission of
written memoranda and proposed findings of fact and conclusions
of law following the adjournment of the oral hearing. Written
post-hearing submissions shall be simultaneously filed by all
parties and shall be due not later than thirty (30) days
following the adjournment cf the cral hearing.

13.11. End of hearing
13.11.1. Ofral hearings

Where there is an oral hearing, the hearing ends o¢n the day
of the adjournment of the oral hearing cor, where written briefs
are permitted, on the date that the written briefs are due.

13.11.2. Hearing on written record

Where the parties have walved an oral hearing, the hearing
ends on the date set by the administrative law judge as the final
date for the receipt of submissions by the parties.

12.12. Receipt of evidence following hearing

Following the end of the hearing, no additional evidence may
be accepted into the record, except with the permission of the
administrative law 3judge. The administrative law Jjudge may
receive additional evidence upon a determination that new and
material evidence was not readily available before the end of the
hearing, the evidence has been timely submitted, and its
acceptance will not unduly prejudice the rights of the parties.
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However. The administrative law judge shall include in the
record any moticns for attorney's fees {including suppcrting
documentaticn), and any approved correcticns tc the transcripts.

§ 77-8-14 Dismissals and Decisions
14.1. Dismissal
14.1.1. Election of judicial determination

If_the complainant, the respondent, or the aggrieved person
on whose behalf a complaint was filed makes a timely election to
have the claims asserted in the charge decided in a civil action
under W. Va. Code § 5-11A-13(0), the administrative law Jjudge
shall dismiss the administrative proceeding.

14.1.2. Effect of a civil action on administrative
proceeding

An administrative law judge may not continue an
administrative proceeding undexr this part regarding an alleged
discriminatory housing practice after the beginning of the trial
of a civil action commenced by the aggrieved person under  state
or faderal law seeking relief with respect to that discriminatory
housing practice. If.such a trial is commenced, the
administrative law judge shall dismiss the administrative
proceeding. The commencement and maintenance of a civil action
for appropriate temporary or preliminary relief under W. Va. Code
§ 5-11A-13(j), cr prcceedings for such relief under W. Va. Code §
5-112-14 does nct afféct administrative proceedings under these
regulations. ‘

14.2. Initial decision of administrative law judge
14.2.1. In general

Within the time perlod set forth in paragraph (d) cf this
section, the administrative law Jjudge shall issue an initial
decision Including findings of fact and conclusions of law upon
each material issue of fact or law presented on the record. The
initial decision of the administrative law judge shall be based
on the record of the proceeding.

14.2.2. Finding against respondent

If the administrative law judge finds that a respondent has
engaged, or is abcut tc engage, in a discriminatory housing
practice, the administrative law judge shall issue an initial
decision against the respondent and order such relief as may be
appropriate., The relief may include, but_is nct limited to, the
following:
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14.2.2.a. The administrative law judge may order
the respondent to pay damages to the aggrieved person, including
damages caused by humiliation and embarrassment. Special damages
shall be subject to prejudgment interest. Pursuant to the
holding in Bishop Coal Co. v. Salyers, 380 S.E.2d 238 (W. Va.
1989), there shall be a cap con damages awarded for humiliation
and embarrassment. With regard to each unlawful discriminatory
practice committed by each respondent against each aggrieved
perscn, damages for humiliaticn and embarrassment may not be in
excess of this cap. The cap shall be in an amount to be
periodically established by the commission, which amount shall be
based upon a figure of two thousand five hundred dollars
{$2,5007, adjusted in accordance with the Consumer Price Index

since 1989.

14.2.2.b. The administrative law judge may
provide for injunctive or such other eguitable relief as may be
appropriate. No such order may affect any contract, sale,
encumbrance cor lease consummated before the issuance of the
initial decisicn that involved a bona fide purchaser,
encumbrancer or tenant without actual knowledge of the charge.

14.2.2.c. To vindicate the public interest, the
administrative law judge may assess a civil penalty against the
respondent. ' :

14.2.2.¢c.1. The amount of the civil penalty
may not exceed: ,

(A} Ten thousand dellars ($10,000), if
the respondent has not been adjudged to have committed any prior
discriminatory housing practice in any administrative hearing or
civil action permitted under the West Virginia Fair Housing Act
or any state, federal or local fair housing law, or in any
licensing or regulatory proceeding conducted by a Federal, State
or local governmental agency.

(B) Twenty-five thousand dollars

($25,000), if the respondent has been adjudged tc have committed
one other discriminatory housing practice in any administrative
hearing or civil action permitted under the West Virginia Fair
Housing Act, or any state, federal or local feair housing law, or
in any licensing or regulatory proceeding conducted by a federal,
state, or local government agency, and the adjudicaticn was made
during the five year period preceding the date of filing of the
charge. : :

(C) Fifty thousand decllars ($50,000),
if the respondent has been adjudged to have ccmmitted two or more
discriminatory housing practices in any administrative hearings
or civil actions permitted under the West Virginia Fair Housing
Act or any state, federal or local fair hcocusing law, or in any
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licensing or regulatory proceeding conducted by a federal, state,
or local government agency, and the adjudications were made
during the seven-year periocd preceding the date of the filing of
the charge. - -

14.2.2.c.2. If the acts constituting the
discriminatory housing practice that is the subject ¢f the charge
were committed by the same natural person whc has previcusly been
adjudged, in any administrative proceeding or civil actiocn, to
have committed acts constituting a discriminatory hosing
practice, the time periods set forth in paragraphs (b){(3)(i) (B)
and {(C) of this section do not apply.

14.2.2.¢.3. In a progeeding involving two or
more respondents, the administrative law judge may assess a civil
penalty as provided under paragraph (b) of this section against
each respondent that the administrative law Jjudge determines has
been engaged or is about to engage in a discriminatory housing
practice.

14.2.3. Finding in favor of respondent

If the administrative law judge finds that a respondent has
not engaged, and is not about to engage, in a discriminatory
housing practice, the administrative law judge shall make an
initial decision dismissing the charge.

14.2.4. Date of issuance

The administrative law judge shall issue an initial decision
within sixty (60) days after the end of the hearing, unless it 1is
impracticable to do so. If the administrative law judge is
unable tc issue the initial decision within this time period (or
within any succeeding sizty-day (60) period following the initial
sixty day (60) period), the administrative law judge shall notify
in writing all parties, the aggrieved person on whose behalf the
charge was filed, and the deputy attorney general of the civil
rights divisicn, of the reasons for the delay. In no event shall
the initial decisicn be issued more than twenty-five (25) oxr less
than ten (10) days befdre the next regularly scheduled meeting of
the commissioners.

14.3. Service of initial decision

Simultaneously with the issuance of the initial decision,

the administrative law judge shall serve the initial decision on
all parties, the aggrieved person on whose behalf the charge was
filed, the attorney general, the executive director of the West
Virginia Human Rights Commission, and upon each duly appointed
commissioner of the West Virginia Human Rights Commission. The
initizl decision will include a notice stating that the initial —
decision will become the final decisicn of the commission unless
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the commission issues a final decisicon under § 14.6. within
thirty (30} days of the date ¢of issuance of the initial decision.

14.4., Resclution of charge

At any time before the issuance of a final decision under §
14.6., the parties may submit an agreement resolving the charge.
The agreement must be signed by the deputy attorney general for
civil rights or his/her designee, the respondent, and the
aggrieved person upon whose behalf the charge was issued. The
administrative law judge shall accept the agreement by issuing an
initial decision based on the agreed findings. The submission of
an agreement resolving the charge constitutes a waiver of any
right to challenge or contest the validity of a decision entered
in accordance with the agreement.

14.5. Appeals to the West Virginia Human Rights Commission

14.5.1. Any party aggrieved by the initial decision
of the administrative. law judge may petition the commissioners
for review of said decision, provided that the original and nine
coples of a petition for review must be filed with the commission
no later than five (5) days after the issuance of an initial
decision. T

14.5.2. A petition for review shall concisely
describe any alleged error in the initial decision and state the
grounds for the reversal or modification of the initial decision.

14.6. Final decision
14.6.1. Issuance c¢f final decision by the ccmmission

The commissioners of the West Virginia Human Rights
Commission may review any finding of fact, conclusion of law, or
order contained in the initial decision of the administrative law
judge and issue a final decision in the proceeding. The
commissioners may affirm, modify or set aside, in whole or in
part, the initial decision or remand the initial decision for
further proceedings. The commission shall serve the final i
decision on all parties no later than thirty (30) days from the
date of issuance of the initial decision of the administrative
law judge. The final decision shall be served on all parties,
the aggrieved person on whose behalf the charge was filed and the
attorney general.

14.£.2,. No final decision by the commission

If the commission does not serve a final decision within the
time pericd described above, the initial decision of the
administrative law judge will become the final decision of the
commission., For the purposes of this part, such a final decision
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will be considered to have been issued thirty (30) days following
the date of issuance ¢f the initial decision.

14.6.3. Public disclosure

The commission shall make public disclosure of each final
decisicn.

14.6.4. Decisions on remand

If the commission remands the decision for further
proceedings, the administrative law judge shall issue an initial
decision on remand within sixty (60) days of the date of issuance
of the commission's decision, unless it is impractical to do so.
If the administrative law judge is unable to issue the initial
decision within this time periocd (or within any succeeding sixty-
day (60) period following the initial sixzxty-day (60) pericd), the
administrative law judge shall notify in writing the parties, the
aggrieved person on whose behalf the charge was filed, and the
executive director, of the reasons for the delay.

14.7. &action upon issuance of a final decision
i¢.7.1. Licensed or regqulated businesses

14.7.1.a. If a final decision includes a finding
that a respondent has engaged or. is about toc engage in a
discriminatory housing practice in the course of a business that
is subject to licensing or regulation by a federal, state or
local governmental agency the executive director will notify the
governmental agency of the decision by:

14.7.1.a.1. Sending copies of the findings
of fact, conclusions of law and the final decision to the
governmental agency by certified mail; and

14.7.1.2.2. Recommending appropriate
disciplinary action to the governmental agency, including, where
appropriate, the suspension or revocation of the license of the
respondent. ’

14.7.1.b. The executive director will notify the
apprcpriate governmental agencies within thirty (30) days after
the date of issuance of the final decision, unless a petition for
judicial review of the final decision as described in § 13.1 has
been filed before the issuance ¢f the notification of the agency.
If such a petition has been filed, the executive director will
provide the notification to the governmental agency within thirty
(30) days of the date that the final decision is affirmed upcon
review. If a petition for judicial review is timely filed
following the notification of.the governmental agency, the
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executive director will promptly notify the govermnmental agency
of the petition and withdraw his or her recommendation.

14.7.2. Notification to the attorney general

If a final decision includes a finding that a respondent has
engaged or is about to engage in a discriminatory housing
practice -and ancther final decision including such a finding was
issued under this part within the five (5) years preceding the
date of issuance of the final decision, the executive director
will notify the attorney general of the decisions by sending a
copy ©f the final decisions in each administrative proceeding.

14.8. Attorney fees and costs

Following the issuance ¢of the final decision under § 14.6.
finding that one or more respondents has engaged in an unlawful
practice under the West Virginia Fair Housing Act, a prevailing
complainant, aggrieved party or intervenor may apply for
attorney's fees and cdsts. The administrative law judge will
issue an initial decision awarding or denying such fees and
costs. The initial decision will become the final decision of
the commission unless the commission reviews the initial decision
and issues a final decision on fees and costs within thirty (30)
days. The recovery of reascnable attorney's fees and costs will
be permitted as follows: ' '

14.8.1. The respondent will be liable for the
reasonable attorney fees of an aggrieved perscn for the services
of such person's private counsel.

14.8.2. Where the case on behalf of the aggrieved
person has been presented at hearing by the attorney general, the
respondent will be liable for the reasonable attorney fees of the
attorney general incurred in the preparation and presentation of
the aggrieved perscn's case. o -

14.8.3. To the extent that an intervenor is a
prevailing party, the respondent will be liable for reasonable
atterney's fees unless special circumstances make the recovery of
such fess and costs unjust.

§ 77-8-15 Judicial Review and Enforcement of Final Decision
15.1. Judicial review of final decision
15,1.1. Petition for review
Any party adversely affected by a final decision undexr §

14.6. may file a petiticn in the appropriate circuit court for
review of the decision under W. Va. Code § 5-112-13(h). The
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petition must be filed within thirty (30) days of the date of
issuance of the £inal decision.

15.1.2. No petition for review

If no petition for review is filed under paragraph (&)
within forty-five ([45) days from the date of issuance of the
final decision, the findings of facts and final decision shall be
conclusive in connection with any petition for enforcement
described under § 15.2(a) filed thereafter by the commission, and
in connection with any petition for enforcement described under §
i5.2.

15.2. Enforcement of final decision
15.2.1. Enforcenent by the commission

Following the issuance of a final decision under § 14.6.,
the commission may petition the appropriate circuit court for the
enforcement of the final decision and for appropriate temporary
relief or restraining order,

15.2.2. Enforcement by others

If before the expiration of sixty (60) days from the date of
issuance of the final decision under § 14.6., no petition for
review of the final decision has been filed, and the commission
has not sought enforcement of the final decision as described in
paragraph (a) of this section, any person entitled to relief
under the final decisicn may petition the appropriate court for
the enforcement of the final decision.
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WEST VIRGINIA HUMAN RIGHTS COMMISSION
PROCEDURAL RULES
TITLE 77, SERIES 8

RULES FOR THE PROCESSING CF COMPLAINTS
AND FOR ADMINISTRATIVE PROCEEDINGS
UNDER THE WEST VIRGINIA FATR HOUSING ACT

Documentation of Public Hearing

Date of Hearing: June 30, 1982 (10:30 a.m.)
West Virginia Human Rights Commission

1321 Plaza East, Room 104/106

Charleston, West Virginia 25301

Attendance at Hearing: No one attended the
public hearing except Ifor the agency staff
responsible for drafting the rule. However,
the written comments regarding the rules
provided by Tony Sade, Attorney for the Legal
Aid Society, are attached.

Amendments:

3.8.7.
3.10.1.

Reason for Amendments:

3.9.7.: This modification was made to correct
a citation error in the original proposed
rules, . .

3.10.1.: This modification was made in order
to make the verification language on answers
correspond to the verification language on
complaints.




L SOCIETYLZ o E
OF CHLARLESTON

1035 Quarrier St Suite 600 Chuarleston, WV 25301
{3040 34581 FAX (304 J45-393<
Toll Free WV 1-300-830xd308 2, 1992

Paul Sheridan

Sanior Assistant Atigrney General
Qffice of the Atteorney General
812 Quarrier 3t. Sixth Floor
Charleston, WV 25301

RE: Title 77, Series 8
Procedural and lLegislative Rules of
The West Virginia Human Right Commission
Regarding Discriminaticn in Heousing.

Dear Mr. Sheridan:

on behalf of an individual I represent, I am writing to
ccmment on the propesed regulations recently submitted to the

Office of the Secretary of State. My comments are as follows:
A. Regarding a landlord's duty to reascnably accommedate a
handicapped tenant, the new housing regulations are

significantly weaker that the existing regulations.

Rule §.7 of the West Virginia Human Rights Commission
Rules Regarding Discrimination Against Persons with Handicap
prov;des-

6.7 It is unlawful to discriminate against any person
or group of persons because of their handicap in the
price, terms, conditions, or privileges of the sale,
rental, or lease of any housing accommecdations or real
property, or in the furnishing of facilities or services
in cennection therewith. Hazndicapped persons shall neot
be reguired to vay extra compensation due to the fact
that they need sneClal aids, accassories or adaptive
equipment.

Rule 8.8 provides:

Putnam Office Boone Office , Clay Office

Courthouse Annex . - County Courthouse, Room 202 Cld Courthouse
P.C. Box 261 Madison. WV 23130 P.O. Box 561




6.8 > wfuyl ¢ =son _to ref o
make reasonaple accommeodations negessary for making
housing accommedations or real praperty acgesgsible 20
and funchignal for handicapred person Who rent, lease
or sublease any such housging accommedations cr  real
property. In determining whether an accommodation is
raasonable, the Commissicon shall consider...

Section 5.3.1 of the propcsed rules reguires only that
the landlord pexmit the handicapped tTenant to make such
reasconable accommodaticn, and placaes no duty on the landlerd
to make such accommedaticn.

B. Proposad rule 5.4.1 regquires the owner of housing to make
reascnable medificaticn of rules, policies, practices and
services, in order to accommedate a handicapped resident.
This ragulations dces net speak specifically tao whether the
owner must under any conditien make structural medificatioens,
for example, to commen areas within the facility. The
existing regulatien does require such structural
modifications, and it is c¢lear that such a basic aspect of
accessibility is contemplated by the Fair Housing Act.

c. Sections 3.5.1 and 3.5.3 of the propecsed regulations
appear to make it unlawful to advertize a unit, by description
or symbeol, as handicapped accaessible or eguipped, since such
an advertisement could be construed as a violation of law in
that it "indicates a preference" for handicapped persons, cor
indicates that such a unit is M"available" to a particular

group, namely handicapped persons.

C. Sectiens 3.5.1 and 3.10.1 of the propesad procedural
rules contain different verificatiecn forms for complaints and
answers, without any apparent reason for the difference.

B Section 3.9.7 of the proposed procedural rules appears

-—

to incorrectly cite to §5-11A-7 of the Fair Housing Act.

I hope these comments are of scome use and will be considered

carefully before final approval of the regulaticns. If yvou have
any questions, feel free to call.

TS/ts

TONY SADE
Atﬁorney at Law




i\_b}__{g

Ak SR

MARIO J. PALUMBOQ L AU T

Comrig

ATTORNEY GENERAL - STATE OF WEST VIRGINIA
RICHARD L GOTTLIEB OFFICE OF THE ATTORNEY GENERAL: - .-
CHIEF DEPUTY ATTORNEY GENERAL CHARLESTON 25305 o
- 812 Qaarrier Strest

“TE3 Building, Sixth Flocr August 27, 1992

*Gharieston, West Virginia 25301
= Fax (304) 348-0184

Antitrust & Consumar
Protection Divizlon
(304) 348 4386

*de ngﬁ.s Division
Preneed Funeral Services
(304) 348-0303

Coraumer Hothine
{300} 363.8808

HAND DELIVER
Judy Cooper, Director . — .
Administrative Law Division
Office ©f the Secretary of State o
Suite 157-K, State Capitol Complex _
Charleston, West Virginia 25305

Re: Title 77, Series 8: Procedural Rules of

the West Virginia Human Rights Commission
Rules for the Processing of Complaints
and for Administrative Proceedings

Under the West Virginia Fair Hounsing Act -

Dear Ms. Cooper:

Bnclosed please find the original cf the following documents
with regard to the above-numbered proposed procedural rules of the
West Virginia Human Rights Commission:

1, Secretary of State Form #5 (Notice of Agency Adoption of
a Procedural Rule);

2. The proposed agency approved rule, as modlified; and

3. A summary setting forth attendance at the public hearing,
comments received (copy attached), amendments made to the proposed
rule, and reasons for the amendments. -~

Also enclosed is an additional copy c¢f this set of documents
which I wcould appreciate your causing to be marked as "stamped" or
"received" by your office and returned to me at the above address.

If I have failed to provide any required information or
documents, please contact me. Thank you for your assistance in

this matter.
L&H A

AUL R SHERIDAN
SENIOR ASSISTANT ATTORNEY GENERAL
CIVIL RIGHTS DIVISION

Slncerely,

PRS/3im

Enclosures

cc: Quewanncoii C. Stephens
Executive Director




KEN HECHLER
Setratary of State

MARY P, RATLIFF
Deputy Secretary of Stale ' =

A, AENEE COE STATE OF WEST VIRGINIA

Depuly Secretary ¢f Stale
7 7 SECRETARY OF STATE
CATHERINE FREAOTTE R ~ Buiding 1, Suite 157-K
Exscutive Assistant 1900 Kanawha Bivd., East
Telaftona, (304) 558-8000 : Chariestcn, WV 25305-0770
Corporatans {304] 553-8000 ' AR
TO: Mary Xay Buchmelter /ﬂkg} Sher aan g T T

AGENCY: Human Rights Commission

FROM: JUDY COQPER, DIRECTCR, ADMINISTRATIVE LAW DIVISION

DATE: June 2%, 1983

WILLIAM H. HARRINGTCN

Chigf of Staf

JUDY CCORER
Cirecicr, Admin:sirative Law

DONALD R, WILKES
Direcicr, Corporatians

[Plus al the veluntasr
help we can get;

FAX: {204 558-0800

THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED INTC OUR
COMPUTER SYSTEM. PLEASE REVIEW, PROOF AND RETURN IT WITH ANY
CORRECTIONS. IF THERE ARE NC CORRECTICNS, PLEASE SIGN THIS MEMO
AND RETURN IT TQO THIS OFFICE. YOU WILL BE SENT A FINAL VERSION OF

THE RULE FOR YOUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
{10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF

YOU HAVE ANY QUESTICNS.

SERIES: 8 TITLE: 77 Human Rights Commission

* THE ATTACHED RULE HAS BEEN REVIEWED AND IS CCRRECT.

SIGNED: R

TITLE OF PERSON SIGNING:

DATE : _
ARk RAR TRk kkkhkkk ik whkhbhbhhkrdddhdkhhi
* THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING. THE
CORRECTIONS HAVE BEEN MARKED.
SIGNED:
TITLE OF PERSON SIGNING:
DATE :
NOTE: IF YOU ARE NOT THE PERSON WHO HANDLES THIS RULE, PLEASE

FORWARD TO THE CORRECT PERSON.




DARRELL V., McGRAW, JR.
ATTORNEY GENERAL

812 Quarrier Street

L&S Building, Sixth Floor
Charieston, West Virginia 25301
FAX (304) 558-0184

Pam Reece
Office of

Antitrust & Consumer
Protecton Division
STATE OF WEST VIRGINIA . (304) 558-8985

OFFICE OF THE ATTORNEY GENERAL e Pights Diision

1204) §58-0548
CHARLESTON 25305 - .=

Praneed Funeral Sarvices
1304) 558-0303
Auvugust 17, 1983

Consumer Hotline
180Q; 388-84908

the Secretary of ZState

Suite 157-K, State Capitol Complex o
Charleston, West Virginia 253C5

Re: _

West Virginie Human Rights Commission

Procedural Rules For the Processing of
Complaints and for Administrative Proceedings
Under the West Virginia Fair Housing aAct
Title 77, Series 8

Dear Ms. Reece:

Enclosed is a copy of the above-numbered regulaticons which you
sent me to review. I have made a number of corrections regarding
internal citaticns and references. I made the corrections in red
ven and tabbked the pages on which revisicns were made. Corrections
can be found on the following pages: 4, 7, 9, 10, 15, 19, 20, 21,
26, 27, Z2%9.

Please call me if you have any guestiocns, or i1f I can be of
further assistance.

PRS/Jm
Enclosure

Sincerely,

ﬁ\i K(&O@“\
PAUL R. SHERIDAN

SENTIOR ASSISTANT ATTORNEY GENERAL
CIVIL RIGHTS DIVISION




