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WEST VIRGINIA LEGISLATIVE RULE
STATE DEPARTMENT CF AGRICULTURE

Chapter 18-2C

SERIES 11B

TITLE: Auctioneesrs

Secton 1. Ceneral.

1.l Scope - This legislative rule establishes general procedures for the licensing
of aucticneers.

1.2 Authority - W. Va. Code 18-2C-5.
1.8 Filing Date -
1.4 Effective Date -

Section 2. Declaration QOf Policy.

2.1 This rule is for the purpcse of implementing West Virginia Code §19-2C-1 et
seq pertaining o the licensing of aucticneers.

Secdon 3. Application.

3.1 The Commissioner shall, within thirty (30) days after receipt of an application,
rnotify the applicant of his/her eligibility to be examined. The thirty (30) day peried for
action by the commissioner shall not commence until all necessary information has been
submitted by the applicant.

3.2 The application shall contain sufficient information to allow the corumissioner
to determine the applicants eligibility for an auctioneer or apprentice auctioneers license
and shall include a statement by two individuals testifying to the applicants character.

Section 4 Bond requirements.

4.1 The amount of bond required under West Virginia Code § 18-2C-4 is $5,000 for
an apprentice auctioneer and $10,000 for an auctionger. Corporate surety bonds shall be
on forms provided by the commissioner.




4.2 All corporate surety bonds shall be executed by a company authcrized to do
business in the State of West Virginia as determined by the Secretary of State.

Section 5 License.

5.1 The license numbers issued under West Virginia Code §18-2C-1 et seq are
permanent, subject to annual renewal.

5.2 Al licenses issued under West Virginia Code §19-2C-1 et seqg expire cn
December 31 of each year unless revoked or suspended.

5.8 Licenses issued at the successful completion of the examination held in
October shall be considered as licensure for the upcoming calendar year and no
additicnal fee shall be collected for that year.

Sectiont 6 License renewal.

6.1 All materials required by the commissicner shall be submitted to the
Department before the commissioner shall renew a license. Reguests which do not
contain all of the necessary informaton shall be considered toc have been submitted on
the date when the first application for renewal is received.

8.2 On the January 1, 1896 all aucticneers must provide the commissioner with
proof of completion of at least three (3) hours of continuing education within the previcus
year. All auctioneers shall complete three (3) hours of confinuing education each
subsequent year in order to qualify for license renewal. All continuing education
programs must be approved as to subject matter by the commissicner before credit will
be granted. Regquests for approval must include the name of course, the course provider,
the date of instruction, an outline of the course, the instructor or spensor, the instructor
or sponsor's address and the number of howrs of instruction. Curricula should be
approved in advance and in the case of group instructicn the instructor may provide a
certified list of those completing the course. Continuing education may include, but is not
limited tc seminars, correspendence courses, certified home study and formal course
work offered through vocational pregrams, extension programs, colleges and universities,
or certified auction schocls.

6.3 Auctioneers who have not conducted any auctions in the previous twelve (12)
months are exempt from the continuing education provisions for renewal. When an
auctioneer resumes conducting auctiocns he or she must then comply with the provisions
of this section.

5.43 Apprentice aucticneers are not required to complete a continuing education
program for license renewal.




Section 7 Receipts.

7.1 Upon demand, each auctioneer shall provide a buver or purchaser with a
receipt that includes:

7.1.1 The date on which the purchase was made;
7.1.2 A description of the item or lot;
7.1.3 The price paid for the item or lot purchased; and

7.1.4 The name, license number and permanent address of the auctioneer.
This information shall be provided to each customer only once upon
demand.

7.2 The auctioneer shall retain a copy of issued receipts for his or her
records for a minimum of six months,

Section 8 Examination of applicants.

8.1 The written examination shall test the applicant’s knowledge of the West
Virginia Auctioneer Law, West Virginia Code $§18-2C-1 et seq, rules promulgated
thereunder and other fundamentals of the auctioneering profession.

8.2 The cral examination shall test the auctoneer's competency in conducting an
auction.

Section 9 Accredited auctioneering schools.

8.1 The commissicner shall annually issue a list of accredited auctioneering
schools.

9.2 Any school wishing to be included on the list of accredited auctioneering
schools shall submit to the commissicner a complete curriculum, a course schedule, a list
of the instructors, credentials of the instnictors, the location of school, the cost and any
other information considered necessary by the commissioner for a decision on the
qualifications of the school to be accredited in West Virginia.

Section 10 Suspension, revocation, expiration or termination of supervising auctioneer’s
license.

10.1 The suspension, revocation, expiration or termination of a supervising
auctioneer’s license shall automatically suspend the license of any apprentice auctioneer
sponsored or employed by the suspended auctioneer. However, apprentice auctioneers
may retain apprentice licenses by transferring to the employment or sponsorship of
another licensed auctioneer: Provided, That the request for the transfer is made in writing




and according to the procedures outlined in West Virginia Code $18-2c-6.
Section 11 Reciprocity.

11.1 Any out-oi-state resident who holds a valid auctioneer’s license in another
state may be granted a West Virginia license: Provided, That the state in which he or she
is licensed provides similar recogniton to a licensee of this State, and that the licensing
requirements of the other state are at least equal to those of the State of West Virginia.
The commissioner shall annually issue a list of states with whom reciprocity has been
fermally approved.

Section 12 Waiver of apprenticeship.

12.] The commissicner may, with the concurrence of the Auctioneer’s Board of
Review, grant a wavier of the apprenticeship requirements. For an applicant {or licensure
to be granted a wavier he or she must petition the commissioner for a waiver and provide
certified documentation as to the qualifications of the candidate to be an auctioneer
without serving an apprenticeship. This decumentation should include formal training in
the profession, exceptional practical training such as verification of conducting charity or
other types of auction which are exempt from the licensing requirements, a description
of the candidate’s efforts to secure sponsorship and any other information te assist the
commissioner in making a ruling. The commissioner will grant a waiver only under
exceptional circumstances and will not considered them a routine matter. Under no
circumstances shall the commissicner grant a wavier if it is determined that experience
in the profession has been gained as 2 result of auctionsering which was not in
compliance with the laws and rules of the State of West Virginia or the State where the
experience was gained. .

Section 13 Advertising.

13.1 Any circular or other printed material advertising a sale shall contain the name
and license number of the auctioneer conducting the sale and any apprentice auctioneer
assisting with the sale, and the date, place and exact time of the auction.

Section 14 Contracts.

14.1 All contracts between an auctioneer and a seller shall meet at a minimum the
following guidelines:

14.1.1 The confract shall be executed in duplicate; and

14.1.2 The criginal contract shall be retained by the auctioneer for a period
of six months; and

14.1.3 One copy of the contract must be furnished to each person entering
into the contract.




14.2 An apprentice auctioneer may not coniract directly with a client but only
through his or her sponsoring auctioneer.

Section 15 Board of review.

15.1 The board of review shall meet at the call of the commissioner, to review the
findings of an investigation resulting from a verified complaint received by the department
or an investigation initiated by the departments own acticns.

153.2 The board of review shall review these findings, all of the material related tc
the investigation, and any other material considered by the board to be appropriate. The
Board of review shall make a recommendaticn, in writing, tc the commissioner as to the
course of action for the commissioner on the complaint. Board decisions shall be
majority decisicns of those members present. A quorum of two members is required for
board action.

153.3 When considered appropriate by the commissicner, the board may meet via
telephone conference call, but shall enly provide a recommendation after receiving and
reviewing all of the material pertinent to the complaint.

13.4 A member of the staff of the department, appointed by the commissioner, shall
serve as staff for the board and shall be responsible for the presentation oi each
complaint. The staff member shall not participate in the discussions beyond the
reascnable explanation of the facts of the complaint.
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Delecates Gallagher, Douglas, Comphon, )

B % -
By untwork, Burk and Failrcloth
{Introduced ___ Jamnary 31,1924 referred to the
i d --and Matural ResQUIcCes )
e on__ _Acriculture and Hator, _
Committe then the Judiciary

A BILL to amend and reenact section one, article nine, chapter
sixty-four of the ccde of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to authorizing the
commissicner of agriculture to promulgate legislative rules
relating to aucticneers,.

Be it enacted by the Legislature of West Virginia:

That secticn cne, article nine, chapter sixty-four of the
code of West Virginia, one theousand nine hundred thirty-cne, as
amended, be amended and reenacted, to read as follows:

ARTICLE 9. AUTHORIZATION FOR MISCELLANEOUS AGENCIES hﬂgrBOARDS
TO PROMULGATE LEGISLATIVE RULES.

§64-9-1. Commissioner of agriculture,.

(a) The legislative rules filed in the state register on the

sixth day of April, one theusand nine hundred eighty-three,

Y236
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relating t8 the commissioni&r of dgticulture (schedule of charges
for inspecticn services: Eruit), are authorized.

{b) The legisiative *ules filed in thé state register on the
third day of BAugust, oJHE thouSand nine hundred eighty-three,
relating to the comnissicner of agriculture (licensing of
auctioneers), are authorized.

{¢) The legislative rules filed in the state register cn the
eighth day of February, dJne thousand nine hundred eightv-four,
relating e the commissionédr &¥ agriculture {conduct of beef

industry self-inprovéeimenit aszéessment program referendum), are

authorized. T
{d) The legislative Tules filed in the state register con the
fourth day of June, o¢ne thcusand nine hundred eighty-four,

relating. t¢ the commissioner of agriculture (feeding untreated
garbage to switie}, are Atthorized.

(e) The legislative rulas f£iI&d in the state register on the
fourth <day of Jane, ¢n& thousand nine hundred eighty-feour,
relating €o the commissioner of agriculture fregistration,
taxaticn and control of #dogs), dre aurthorized.

{f) The Iegislative ruIés filed in the state register on the
first day of November, one thovsand nine hundred eighty-four,

relating to the commissioner of agriculture (public markets), are

authorized. S
(g} The legislative rulés filed iIn the state register on the
tenth day of September, one thousand nine hundred eighty-four,
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ralating to the commissioner of agriculture (noxious weed rules),
are authorized.

(h) The legisiative rules filed in the state regiéter on the
fourth day of June, one thousand nine hundred eighty-£four,
relating to the commissiocner of agriculture (animal disease
control), are authorized.

(1) The legislative rules filed in the state register on the
fifth day of January, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (use of certain
picloram products), are authorized. .

(3) The legislative rules filed in the state register on the
eighth day of March, one thousana nine hundred eighty-£five,
relating to the commissioner of agriculture (increasing certain
fees by rules and regulations), are authcrized.

(k) The legislative rules filed in the state register on the
thirteenth day of January, one thousand nine hundred eighty-six,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the thirty-first day of January,
one thousand nine hundred eighty-=six, relating to tﬁe
commissioner of agriculture (licensing of livestock dealers), are
aunthorized.

(1) The legislative rules filed in the state register on the
eighteenth day of June, one thousand nine hundred eighty-six,

medified by the commissioner of agriculture to meet the
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objections of the legislative rule-msking review committee and
refiled in the state reglster on the fifth day of January, one
thousand nine hundred eighty-seven, relating to the commissioner
of agriculture (West Virginia pesticide use and application act’,
are authorized.

{m) The legislative rules filed in the state register on the
elghteenth day of August, one thousand nine hundred elghty-six,
meodified by the directer of the division of forestry of the
department of agriculture to meet the objections ¢f the
legislative rule-making review committee and refiled in the state
register on the f£ifth day cf January, one thousand nine hundred
eighty-seven, relating to the director of the division of
forestry of the department of agriculture ({ginseng), are
authorized.

(n} The legislative rules filed In the state register on the
tenth day of April, one thousand nine hundred eighty-seven,
relating to the commissioner of agriculture (schedule of charges
for inspection services: fruit), are authorized.

(o) The legislative rules filed in the state register on the
thirteenth day of August, one thousand nine hundred eighty-seven,
modified by the commissioner of agriculture to meet the
chjections cof the legislative rule-wmaking review <ommittee and
refiled in the state register on the eighth day of September, cne

thousand nine hundred. eighty-seven, relating to the ccmmissioner

of agriculture tanimal disease confrol), are authorized.
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(p) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred
eighty-eight, relating to the commissioner of agriculture (sale
and distribution of commercial fertilizer), are authorized.

(g} The leéislative rules filed in the state register on the
fifteenth day ©f September, one thousand nine hundred
eighty-eight, modified by the commissioner of agriculture to meet
the objections of the legislative rule-making review committee
and refiled in the state register on the twenty-sixth day of
Qctober, one thousand nine hundred eighty-eight, relating to the
commissicner of agriculture (animal disease control), are
authorized. . . o

(r) The legislative rules filed in the state register on the
fifteehth dayltséuMay, one thousand nine hundred eighty-nine,
medified by the commissioner of agriculture to meet the
objections of the legislative rule-making review comnittee and
refiled in the state register on the twenty-first day of August,
one thousand nine hundred .eighty-nine, relating to the

commissioner of_ agriculture {production of milk and cream for

mandfacturing puUrpcses); @re autherized.

(s) The legislative rules filed in the state register on the
seventh day of August, one thousand nine hundred eighty-nine,
modified by the commissioner of agriculture to meet the

objections of the legislative rule-making review committee and

-
refiled in tHe §tate register on the twenty-third day cof October,




10

11

13

14

15

16

17

18

15

20

21

22

23

24

one thcusand nine hundred eighty-nine, relating to the
commissioner of agriculiure ({animal disease control), are
autherized.

(£) The legislative rules filed in the state register on the
tenth day of August, cpe thousand nine hundred ninety, modified
by the commissioner of agriculture to meet the objectiens of the
legislative rule-making review committee and refiled in the state
register on the fifth day of Octoper, cne thousand nine hundred
ninety, relating to the commissioner of agriculture (meat
inspection), are authorized.

(1) The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the commissioner of agriculture to meet the cbjections of the
legislative rule-making review committee and refiled in the state
register on the third day of Cctober, one thousand nine hundred
ninety, relating to the commissioner cof agriculture {agricultural
liming materials), are authorized.

{v) The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, modifled
by the commissicner of agriculture to neet the okjections cf the
legislative rule-making review committees and refiled in the state

register on the third day of Cctober, one thousand nine hundred

ninety, relating to the commissioner of agriculture {public

markets), are aunthorized.
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{(w) The legislative rules filed in the state register on the
nineteenth day of September, one thousand nine hundred ninety,
modified by the conmissioner of agriculture to meet thg
objections of the legislative rule-making review committee and
refiled in the state register on the ninth day of November, one
thousand nine hundred ninety, relating to the commissioner of
agriculture (animal disease cont;ol), are authorized.

(x) The legislative rules f£iled in the state regiéter on the
eighth day of Aaugust, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture teo meet the
objections of the legislative rule-making review committee and
refiled in the ﬁpate_regis§er on thg.twenty-fourth day of
September, one thousand nine hundred ninety-cne, relating tc the
commissioner of agriculture {commercial feed), are authorized
with the amendments set forth below:,

on page two, after subsection 3.3., by adding a new
subsection, designated subsectign_3.§:, to read as follows:

"3.4. The commissioner will not assess a tonnage fee on any

commercial feed or feed ingredients used in the manufacture of
poultry contract feed.";
on page five, after subsection 4.3.m., by adding a new
subsection, designated subsection 4.3.n., to read as follows:
"4,.3.n. The commissioner will consider poultry contract feed
£o be-custome£~formula feed.";

and,
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Oon page eight, after Subsection 5.5., by adding a new
subsection, designated subsection 5.6., To read as follows:

"5.5. Poultry contract feed labels shall conform to the
requirements of W. Va. Cdde §1%-14-8{(d), except that:

5.5.a. The name of theé grower of fesder Will substitute for
the requirements for the name of the purchaser; and,

5.6.b. The net welght {avolir dupols] of the commercial feed
and each feed ingredient used in the feed shall noct be required
tc be listad.” - e
fourth day of June, one thousand nine hundred ninety-cne,
modified By the commissidner of agriculture to meet the
cbiecticons of the legislative rlle-making review committee and
refiled in the state register cn the second day of August, one
thodgand niné hundred ninety-cne, relating to the commissioner of
agriculture (wcoed destroying {msect tredatmerit standards), are
avdthorized.

{z) The legislative rules f£iled in the state register on the
twéhtieth day of DdcemBér, ohe theousand nine hundred ninety,
sodified by the commissiconer of agriculture toc meet the
objections of the legislative rule-making review committee and
refiled in the state register on the thirtieth day of April, cne
thousand nine hundred ninety-cne, relating to the commissioner of

agriculture ({fee structure for %he pesticide control act ot

19903, "are mathorizéd.
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{(az) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner o¢f agriculture to meet the
ébjections of the legislative rule-making review committee and
refiled in the state register on the twelfth day of November, one
thousand nine hundred ninety-one, relating tc the commissioner of
agriculture. (animal diseéﬁé contrel), are authorized.

.. (bb) The legislative rules filed in the state register con the
eighth day of Aaugust, one thousand nine hundred ninety-cne,
medified by the commissioner of agriculture to meet the
objections of the législative rule-making review committee and
refiled in the state register on the tenth day of September, cne
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (West Virginia plant pest act), are authorized.

(cc) The legislative rules filed in the state register on the
twenty-sixth day of July, one thousand nine hundred ninety-one,
modlified by the commissioner of agriculture to meet the
objecticns of the legislative rule-making review committee and
refiled in the state register on the sixteenth day of October,
cne thousand nine hundred ninety-one, relating to the
commissicnér oflagriculture  (licensing of pesticide businesses),
are authorized.

(dd) The legislative rules filed in the state register on the
eighth davy of August, one thousand nine hundred ninety-cne,

modified by the commissicner of agriculture to meet the
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objections of the legislative TYaIe-making review ccmmittee and
refiled in the state register on the secord day of October, one
thousand nine hundred ninety-one, relating to the commissicner of
agriculture. [certified pesticide applicators), are authcrized.

{ee) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-cne,
medified hy the commissicner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register .on the twenty-fourth day ol
September, ©ne thousand nine hundred ninety-ocone, relating to the
commissioner of agriculfure [assessment of civil penalties and
procedures._for consent agreements and negotiated settlements),
are authorized. - -

(ff) The legiszlative rules filed in the state register on the
eighth day of August, orne thousand nine hundred ninety-one,
modified By the commissicner ©f Aagriculture toc meet the
objecticns of TrHe legiglarive ruls-making review committee and
refiled in %the s=state register on the twenty~-fourth day of
September, one thousand nine hundred ninety-cne, relating to the
commissioner of agriculture {aeriai application of herbicides to
rights-of-way), are authorized.

{gg} The legislative rules filed in the state register con the
eighth day of August, on2 thousand nine hundred ninety-one,
modified by the commissicner of agriculture to meet the

cbjections o©f the legislative rule-making review committece and

16
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refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to thé
commissioner of agriculture (frozen desserts and imitation frozen
desserts), are authorized, with the amendment set forth below:

on page twelve, by striking out all o¢f sectien 15 and
substituting a new section 15, to read as follcws:

"g1-4B-15, Enforcement policy.

15.1. The commissioner may assess a viclation of W. Va. Code
§19~11B-1 et seg. or of these rules against the manufacturer of
preoduct and/or the distributor of the mix used t¢ manufacture the

product.

15.2. The commissioner will assess any violaticns of W. va.
Code §19-11B-1 et seqg. or of this rule to the distributor for mix
sampled from unopened containers. The company will not be
assessed additional cumulative notices of wviclations until the
commissioner has determined that the firm has had adegquate notice
of the previous notice, generally 10 days from the mailing of the
nectice of violation.,

15.3. Whenever one of the last five consecutive official
product sample(s)} taken on separate days within a one year period
are found to be adulterated or misbranded} the commissioner shall
send a written "First Notice" to the manufacturer or distributor
whichevexr 1is appropriate. This notice shall notify the

manufacturer or distributer of the violation of W. Va. Code

-~
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§19-11B-1 et seg. o¥ ©of these rules and the enforcement policy
established by this section of the rule.

15.4. — Whenever two of the last five consecutive official
product sample(s) taken on separate days within a one year period
are found to be adulterated or misbranded the commissioner shall
send a written “Second Rotice™ to the manufacturer or distributor
whichever is appropriate.

15.4.2. The commissioner shall collect additional efficial
product sample(s) within 21 days of the sending of a Seccnd
Notice to the manufacturer or distributor, but shall not collect
product samples before the lapse of 7 days from the sending of a
Second Notice.

15.5. Whenever three of the last five consecutive official
product sample(s) taken on separate days within a one year period
are found to be adulte£ated or mispbranded the commissicner shall
send a written "Third Notice" to the manufacturer or distributor
whichever is appropriate.

15.5.a. The commissiconer shall collect additicnal official
product sample(s) within 21 days of the sending of the Third
Notice te the manufacturer or distributer, but shall not collect
additional product samples before the lapse of 7 days from the
date of sending ©of the notice.

15.6. The commissioner will issue a "Shut-down Order" f[or a
period &f 24 hours to .a manufacturer er distributor when the

record of the firm indicates that effective action has not been

12
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taken to correct the causes of the violations, for instance when
three out of the_last five samples from the same machine are
viglative. The "Shut-down Crder" will normally ke issued with
the "Third Notice". The "Shut-down Order" will give the reasons
for the order, state the portion of the manufacturing or
distributing operation that is prohibited from coperating while
the order is in effect, give conditions of the order, state the
length of time that the Shut-down Order will be in effect and
specify a time and place for a hearing to be held in thig matter.
Except that in the case where the public health, safety or
welfare is at risk, the commissioner will issue an immediate
Shut~-down ¢Order and give notice to the manufacturer or

distributor under the provisions of subdivision 15.6.a. of this

rule. o - .
.15.6.a. The commissioner will. issue an immediate Shut-down
Order without giving the manufacturer or distributor the

opportunity to¢ be heard where there is a hazard to the public
health, safety or welfare. In these cases, the manufacturer or
distributer will be given the opportunity to request a hearing
before the commissioner after the notification of the order is
received by the manufacturer or distributor. All Shut~down
Orders issusd due to noncompliance with subdivisions 8.1.c.,
8.1.4. or 8.1.g9. of this rule are considered to invelve a risk to

the public health, safety or welfare.
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15.6.b. The manufacturer or distributer will be responsible
for causing all coperations covered by the Shut-down Order to
cease and follow all other conditions of the order. At the end
of the pericd of the order, the manufacturer or distributor may
resume operations without further action by the commissicner.

15.7. If after a, Shut-down Ordeér has been issued the
commissiconer finds that effective corréctive action has not been
taken, he may issue a suspension of the Frozen Desserts
Manufacturer Permit. The suspension shall sti&te the time fhat
the suspension will become effectiveée, give the reascns for the
suspensicn and specify a time and place for a hearing to be held
in this matter. Except that in the case of a summary suspension
the commissioner will give the manufacturer the opportunity to
request & hearing in this matter subsequent to the notification
of the suspension.

15.7.a. All suspensicns due to nonconformance to
subdivisions 8.1.c., 28.1.d. or 8.1.g. of this rule are summary
suspensicons.

15.7.b. A suspension of the Frozen Desserts Manufacturer
Permit remains in effect until the manufacturer éigﬁiﬁs and the
commissicner accepts a written plan of corréction and a request
for a reinstatement of the permit.

15.7.¢. The commissioner has seven days from the date of
receipt of this application to respond to a suspension in the

case of violations of subdivisions 8.l1.c., 8.1.d. or 8.1.g9. of
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this rule and fourteen days toc respond for all other viclations
of W. Va. Code §19-11B-1 et seqg. or these rules. The
commissioner will accept or deny the application for a
reinstatement of _.the permit and will give the.terms and
cotriditions under which the permit will be reinstated.

15.8. If the commissioner finds that after the firm has
resumed producticon follewing a suspensicn of their Frozen
Desserts Manufacturer . Permit that effective corrective action
has not been taken, then the commissioner will hold a hearing to
determine if the Frozen Desseris Manufacturex Permit should be
revoked.

15.9. Perschis’ who manufacture a product on an intermittent
or infreguent basis, so that the standard enforcement pelicy
cannoct apply, Wwill enter Iintc a consent agreement with the
conformance with W. Va. Code §19-11B-1 et seg. or these rules.

15.10. Whenever an antibiotic or pesticiée residue test is
found to be above tolerance, the commissioner shall notify the
manufacturer and/or distributor immediately o©f this fact and
shall begin an investigation to determine the cause of the
residue. The commissiorer shall require that any person found to
be responsible for the residue shall correct the cause of the
residue prior to. the resumption of the manufacturing or

distribution of the procduct.
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15.11. A perscn who performs a recall by wvoluntarily
removing product from sale and distribution in an effective
manner sSo as to limit the potential harm teo the health and
well-being of the public may be eligible for exemptions from the
normal enforcement policy. The commissicner shall consider the
facts of each case when making a decision cn an exemption.

15.12. The commissioner may apply the enforcement policy in
a liperal manner in cases where all official product sample
results that invelve a product in the form actually sold toc the
public have been found to Pbe in conformance with W. Va. Code
§19-11B-1 et seg. or these rules.

15.13. The conmissioner may suspend the standard enforcement
policy in cases where such actien is necessary to protect the
public health, safety or welfare.

15.14. Resamples will only ke taken f£rom machines that were
shewn te be producing vioclative product the previous vwvisit,
except for resamples needed to check that the nonviclative status
is being maintained according to the following schedule:

15.14.a. After a first notice and cne nonviolative sample,
resamples will be taken between 5 to & nonths after the
nonvieclative sample.

15.14.b. After a second nctice and one nonviolative sample,
resamples will be taken betwesn 3-4 months after the nonviolabive

sample.
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15.14.c. Other resamples may be considered necessary to
determine that the nonviolative status is being maintained.™”

(hh) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-cne,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty~fourth day of
September, one thousand nine hundred ninety-cne, relating to the
commissioner of agriculture (West Virginia apiary law of 19%1),
are authorized. . AU S e -

{ii} The legislative rules filed in the state register on
the eighth day of_ August, one thousand nine hundred ninety-one,
modified by the commissicner of agriculture to meet the
chjecticns of the legislative rule-making review committee and
refiled in +the state register on the twenty-fourth day of
September, cone thousand nine hundred ninety-one, relating tc the
commissiorer of agriculture (dispecsal of dead poultry), are
authorized with the amendments set forth below:

Oon page two, section two, by adding a new subsection to read
as follows: LD T o

"2,8 '“pisposal pit" means an opening dug in the ground tc a
minimum depth of six feet, containing a minimum capacity of 150
cubic fee, covered with a minimum of 12 inches of dirt, and
provided with one or more openings for the introduction of

poultry. The openings shall be a minimum size cf eight inches
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square and egquipped with tight lids. A dispecsal pit shall be
located in a site which will prevent centamination of the
groundwater or the surface water. This site should conform to
the standards established in this rule."

On page two, subsection 3.1 after the word "incinerator,' by
adding the words "disposal pit,”

And,

on page two, by adding a new section, designated section 4,
to read as follows:

M§E1-1C-4. Standards for Site Lacation for Disposal Pits.

4.1 No part of a disposal pit system shall be located in a
pocrly drainéd or filled area, or .in any area where seasonal
fleocding occurs.

4.2 No part of a disposal pit system shall be located within
10 feet of a building, foundation cor property line.

4.3 No part of a disposal pit system shall be located within
50 feet of a public water supply line cr within 10 feet of a
private water supply system.

4.4 A dispcsal pit shall be located at least 50 feet from a
private well or groundwater supply.

4.5 There shall be a ninimum of three feet Detween the
bottom of a disposal pit and seasonal groundwater cor rock, shale

or any other impermeable layer.
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4.6 The evaluation of the site for installation of a
disposal pit shall be rased upon percolation test results.

Percolation tests shall be performed in the following manner:

4.6.1 Location — At least two holes shall be placed over the
selécted site. .. The results of these two test holes will be
averagead.

4.6.2 Holes shall be dug or bored from six to eight inches

in diameter at the site where the disposal pit will be installed.
The holes shculd be at least 24 inches in depth.

4.6.3 The bottom and sides of the holes shall be scratched
with a sharp pointed instrument or wire brush to remove any
smeared soil surfaces which interfere with the absorption of
water into the soil. -

4.6.4 Loose dirt shall be removed frem the bottom of the
test holes and two 1lnches of coarse sand or fine gravel shall be
placed into the holes to prevent sealing.

4.6.5 An eight cr ten penny nail shall be placed in the wall

of each hole exactly six inches above the level of sand or

gravel. e me
4.6.6 . The test hole shall be completely filled with water to
ground level. = Water in the hole shall be kept to a depth of at

least 12 inches for a mnminimum period of four hours before
beginning the percolation rate measurement.
4.7 Percolation rate measurement - Upon conmpletion of the

above, the water depth in the holes shall be adjusted to the

19
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level of the nail. The number of minutes it takes for this six
inches of water (all the water) toc be absorbhed inta the soil
shall be accurately determined. This time in minutes, divided by
six, gives the rate of fall per inch. The average rate of fall
must be between five minutes and 60 minutes.®

{jj). The legislative rules ﬁi%gglén the state register on the
eighth day of August, one thousand nine hundred nipety-ane,
modified by the commissioner of agriculture %to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the %Lwenty-fourth day eof
September, one thousand nine hundred ninety-one, relating toc the
commissioner of agriculture (licensing of livestock dealers), are
authorized.

(kkx) The legislative rules filed in the state register on the
fifteerith day of September, cone thousand nine hundred ninety-two,
modified by the commissioner. of agriculture to meet the
objections c©f the legislative ruile-making review ccmmittee and
refiled in the state register on the eighteenth day of November,
one thousand nine hundred ninety-two, relating to the
commissicner of agriculture (commercial feed), are authorized.

{11} The legislative rules filed in the state reglster on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified hy the commissicner of agriculture to meet tne
objections. of the legislative rule-making review committee and

refiled in the state register on the nineteenth day of February,

20
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one thousand nine hundred ninety~-three, relating to the
commissicner of agriculture {general groundwater protection rules
for fertilizers and manures), are authorized.

{(mm} The legislative rules filed in the state register on the
fifteenth day of September, cone thousand ﬁine hundred ninety-two,
modified by the commissioner of agriculture to meet the
cbjecticns of the legislative rulefmaking review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (primary and secondary containment of
fertilizers), are authorized with the amendments set forth below:

"Oon page five, by striking out all of subsection 5.5 and
inserting in lieu therecf a new subsection 5.5 to read as
follows: 'The cperatecr or his licensed represantative shall sign
and date each application under oath.'; and

¢n page eighteen, by striking out all of subsection 14.1 and
inserting in 1lieu thereof a new subsection 1l4.1 to read as
follows:

'A11 moneys for the purpose of the enforcement and
administratigp“of“gp}é_;E}g_gﬁgi;_gggg_{rom general revenue funds
appropriated by the legislature for that purpose. The net
proceeds of civil penalties collected pursuant to W. Va. Code
§20-5M=-10a or any civil administrative penalties collected

pursuant to W. Va. Code §20-5M-10c will be deposited in the
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groundwater remediation fund established in W. Va. Code §20-5M-1.
et seg.'m.

(nn) The legislative #iles £ilsad in the state register on the
fifteenth day of September, one thousarid nine hundred ninety-two,
modified py the commissioner cf agriculture toc meet the
ocbjections of the legislative rulé-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (gereral groundwater protection rules
for pesticides), are dauthorized.

(co) THE legisldative rulss filed in the state register on the
fifteenth day cf September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
objections of the leglslative rule-making review committee and
réfiléd in £He Stité registér &7 the nineteenth day of February,
cne thousand nine hundred ninety-three, relating tc the
commissioner ©f agricultire (bulk pesticide operational rules),
are authorized.

(pp) The legislative rules file&d in the state register on the
fifteenth day of September, one thousand nine hundred ninety-twe,
modified by the commissioner o¢f agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the ninetesntih day of February,

cne thousand nire hundred ninety-three, relating to the
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commissioner of agriculture (non-n»ulk pesticide rules for

permanent coperational areas), are authorized.

(gg) The legislative rules filed in the state register on the

third day of August, one thousand nine hundred ninetyv-three,

modified by the commissiconer of agriculture to meet the

cbiections of the legislative rule-making review committee angd

refiled in the state register on the sighth day of Octoker, ocne

theousand nine hundred ninetv-three, relating to the commissioner

of agriculture (auctioneers), are authorized.

NOTE: The purpese of this bill is to authorize the
Commissicner of Agriculture to promulgate legislative rules
relating tc auctioneers.

Strike-~throughs indicate language that would be stricken from
the present law, and underscoring indicates new language that
would he added.
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SENATE BILL NO. 148

By Senators Manchin, Andersom, Grubb, Macnaughtan
ard Minard) ‘

[Introduced January 31, 1994; referred to the
Committee on

AGRICULTURE

_;:ZIC%i$C‘thj

A BILL to amend and reenact section one, article nine, chapter
©  sixty-four of the ccde of. West Virginia, one thousand nine
hundred thirty-one, as aménded, relating to autherizing the
commissioner of agricultuﬁé toc promulgate ledgislative rules
relating teo auctioneers. >é
Be it enacted by the Legislatu#g of wést virginia:

That section one, article;nine, chapter sixty-four of the
code of West Virginla, one thousand nine hundred thirty-one, as
amended, be amended and reenacﬁEd, to read as follows:

ARTICLE 9. | AUTHORIZATION FOR%HISCELLANEOUS AGENCIES AND BOARDS

TQ PROMULGATE LEGISLATIVE RULES.

2
§64-9-1. Commissioner of agric¥lture.

(a) The legislative rules_éiled in the state register on the

sixth day of April, one thousand nine hundred eighty-three,

Y
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relating to the commissiconer of agriculture (schedule of charges
for inspection serwices: fruit), are authorized.

{b) The legislative rules filed in the state register on the
thi;d dayv of aAugust, one fthousand nine hundred eighty-three,
relating teo the commissioner of agriculture {licensing of
auctioneers), are authorized,

{¢) The legislative rules filed in the state register cn the
eighth day of February, one thousand nine hundred elghty-Lour,
relating to the commissioner of agriculture ({conduct ©of beef
industry self-inp¥ovenent assessment program referenduw), are
autheorized.

(d) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissicner of agriculture ({feeding untreated
garbage to swine), are authorized.

{e) The legisiative rules filed in the state register on the
fourth day of June, one thousand nine hundred¢ eighty-four,
relating to the commissioner of agriculture {registratioen,
taxation and contrel cf dogs), arse authorized.

(f) The legisiative rules filed In the state register on the
first day of _November, one thousand nine hundred eighty -four,
relating to the commissioconer of agriculture {public markets), are

authorized.

(g) The legislative rules filed in the state register on the

tenth day of September, one thousand nine hundred eighty-four, '
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relating to the.commissicner of agriculture (noxious weed rules),

are authorized.
{h) The legislative rules filed in the state register on the
fcurth day of June, one thousand nine hundred eighty-four,

relating to the commissioner of agriculture (animal disease

control), are authorized.
(i) The legislative rules filed in the state register on the
fifth deay of January, one thousand nine hundred eighty-four,

relating to the commissioner c¢f agriculture (use of certain
picloram products), are authcrized.

(}J) The legislative rules filed in the state register on the
eighth day of March, one theousand nine hundred eighty-five,
relating to the commissioner of agriculture (increasing certain
fees by rules and resgulations), are authorized.

(k) The legislative rules filed in the state register cn the
thirteenth day of January, cne thousand nine hundred eighty-six,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the thirty-first day of January,

orie theousand nine hundred eighty-six, relating to the

commissicner 6f agridulture (licensing of livestock dealers), are
‘authorized. . i _

(1) The legislative ruiles filed in the state register on the
eighteenth day of June, one thousand nine hundred eighty-six,

-
modified by the commissicner of agriculture to meet the
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objections ©f the legislative fAlée-HWaking review committee and
refiled Iin the state register cn the fifth day of January, one
thousand nine hundred eighty-seven, relating to the commissioner
of agriculture (West Virginia pesticide use and application act),
are authorized.

{(m} The legislative rules filed in the state register on the
eighteenth day of August, one thousand nine hundred eighty-six,
modified by the director of the division of forestry of the
department cf agriculture to Teet the objections of the
legislative rule-making review committee and refilied in the state
register on the fifth day of Jarnuary, one thousand nine hundred
eighty-seven, relating to the director of the division of
forestry of the departwment ©f agriculture (ginseng), are
aunthorized.

(n} The legislative rules filed in the state register on the
tenth day c¢f April, cne thousand nine hundred eighty-seven,
relating to the commissioner of agriculture (schedule of charges
for inspection services: fruitd, are authorized.

(o) The legislative rules filed in the state register on the
thirteenth day of August, one thousand nine hundred eighty-seven,
medified by the commissioner of agriculture to meet the
cbijecticns of the legislative rule-making review committee and
refiled in the state register on the eighth day of September, ocne

thousand nine hundred eighty-seven, relating tc the commissiocner

of agriculture (anfifmdl disdasd COREXSl), aFe authorized.




1 (p) The legislative rules filed in the state register on the
2 fifteenth day of September, one thousand nine hundred
3 elghty-eight, relating to the commissioner of agriculture (sale
4 and distribution of commercial fertilizer), are authorized.

5 (¢g) The legislative rules filed in the state register on the
6 Fifteéenth day of September, one thousand nine hundred
7 eighty-eight, modified by the commissioner of agriculture to meet
8 the objections o¢f the legislative rule-making review committee
9 armd refiled in the state register on the twenty-sixth day of
10 October, one thousand nine hundred eighty-eight, relating to the
11 commissioner &f agriculture (animal disease control), are
12 authorized. -

i3 .-—(r) The legislative rules filed in the stdte register on the
14 fifteenth day of May, one thousand nine hundred eighty-nine,
15 modified by the commissioner of agriculture to‘méet the
16 objections of the legislative rule-making review committee and
17 refiled in the state register on the twenty-first day of august,
18 one theousand nine hundred eighty-nine, relating to the
19 commissiconer of agriculture. {production of milk and cream for
20 manufacturing purposes), are authorized.
21 . (s) The legislative rules filed in the state register on the
22 seventh day of August, one thousand nine hundred eighty-nine,
23 modified by the commissioner of agriculture to meet the
24 cbjections of the legislative fule—making review committee and

25 refiled in the state register on the twenty-third day cof October,
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one thousand nine hundred eighty-nine, xrelating %to the
commissicner of agriculture {animal disease controel), arc
authorized.

() The legislative. rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the commissicner of agriculture to meet the cbjections of the
iegiglative rule-mzking review committee and refiled in the state
ragister on the fifth day of COcktober, one thousand nine hundred
ninety, relating to the commissioner of agriculture (meat
inspection), are authorized. i

fu) The legislative rules filed in the state register on thu
tenth day of August, one thousand nine hundred ninety, modified
by the commissiocner of agriculture to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the third day of Cctcber, one thousand nine hundred
ninety, relating tc the commissicner of agriculture (agricultural
liming materials), are authorized.

(v} The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, medified
by tThe commissioner of agriculture to meet the ocbjections of the
legislative rule-making review committee and refiled in the state
register ©n the third day of October, one thousand nine hundred

ninmety, relating to the commissicner c¢f agriculture (public

markets), are authorized.
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{w)} The legislative rules filed in the state register on the
nineteerith day of September, one thousand nine hundred ninety,
modified by the commissioner of agriculture to meet the
objections of the Eegislative rule-making review committee and
refiled in the state register on the ninth day of Necvember, one
thousand nine hundred ninety, relating to the commissioner of.
agriculture (animal disease control), are authorized.

{x) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,
modified ky the commissicner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (commercial feed), are authorized
with the amendments set forth below:

On page two, after subsection 3.3., by adding a new
subsection, designated subsection 3.4., to read as follows:

"3.4. The commissioner will not assess a tonnage fee on any
commercial feed or feed ingredients used in the manufacture of
poultry contract feed.";

"On page five, after subsection 4.3.m., by adding a new

‘subsection, designated subsection 4.3.n., to read as follows:

"4,.3.n; The commissicner will cochsider poultry contract feed
to be customer-formula feed.!;

And,
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Oon page eight, after subsection 5.5., by adding a new
subsection, designated subsectlion 5.6., tc read as follows:

"s.86. Poultry contract feed labels shall conferm to the
requirements of W. Va. Code §19-14-8(d), except that: .

5.6.a. The name of the grower or feeder will substitute for
the reguirements for the name cof the purchaser; and,

5.6.b. The net weight (avecir dupcois) of the commercial [eed
and each feed ingredient used in the feed shall not be required
to be listed." - _

({y) The legislative rules filed in the state register on the

fourth day of June, one thoysand nine hundred ninety-cne,

modified by the commissioner of agriculiure Lo wmeet the
objections of the legislative rule-making review committec and
refiled In the state register cn the second day of August, one
rhousand nine hundred ninety-one, relating to the gommissioner of
agriculture (wood d&estroying insect fLreafment standards), are
authorized. |

(z) The legislative rules filed in the state register con the
twentieth day of December, one thousand nine hundred ninety,
mcdified by the commissicner o¢f agriculture fo meet the

chijecticns of the legislative rule-making review committee ang
refiled in the state register on the thirtieth day cf April, cne
thousand nine hundred ninety=-one, relating tc the conmissicner of

agriculture (fee structure zfor the pesticide contrel act of

1950}, are autherized.
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(aa) The legislative rules filed in the state register.on the
eighth day of August, one thousand nine hundred ninety-one,
nmodified by the commissicner of agriculture tTo meet the
objections of the legislative rule-making review cemmittee and
refiled in the state reglister on the twelfth day of November, one
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (animal disease contreol), are authorized.

(bb) The legislative rules filed in the state register on the
eighth day of .August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
réfiled in the state register on the tenth day of September, one
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (West Virginia plant pest act), are authorized.

(cc) The legislative rules filed in the state register on the
twenty-sixth day of July, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule—making_review committee and
refiled in the state register on the sixteenth day of October,
one thousand nine hundred ninety-one, relating to the

commissioner of agriculture (licensing of pesticide businesses),

"are authorized. _

(dd} The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,

modified by the commissioner of agriculture .to meet the
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objections of the legislative rule-making review committee and
refiled in the state register on the second day of Cctober, cne
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (certified pesticide applicaters), are authorized.

{ee} The legislative rules filed in the state register on the
eighth day c¢f August, one thousand nine hundred ninety-one,
modified by the commissiconer of agriculture te meet %the
chiections o©of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thcousand nine hundred ninety-one, relating to the
commissicner <f agriculture {asseSsment of civil penalties and
procedures for consent agreements and negotiazted settlements),
are autherized.

{ff} The legislative rules filed in the state reglister cn the
eighth day of August, one thousand nine hundred ninety-cne,
modified by the commissioner aof agriculture to meet the
cbiections of the legislative rule-making raview committee and
refiled in the state register on the twenty-fourth day of
Septemper, one thousand nine hundred ninety-one, relating to the
commissioner cof agriculture (aerial application of herbicides to
rights-of-way}, are authorized.

{ggT The legislative rules f£ile@ in the state register on the
eighth day of August, one thousand nine hundred ninety-one,
mediflied by the commissicner of agriculture to meet the

objections of the legislative rule-making review committee and
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refiled in the state register on the twenty-fourth day of

September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (frozen desserts and imitation freczan
desserts), are authorized, with the amendment set forth below:

On page twelve, by striking out all of secticon 15 and
substituting a new section 15, to read as follows:

"61-4B-15. Enforcement poclicy.

15.1. The commissioner may assess a violaticn of W. Va. Code
§16-11B-1 et seqg. or of these rules against the manufacturer of
preduct and/cr the distributor of the mix used to manufacture the
product.

15.2. The commissicner will assess any violations of . W. Va.
Code §19-11B-1 et seq. or of this rule to the distributor for mix
sampled from unopened containers. The company will nct be
assessed additiorial cumulative notices of +¥iolations until the
commissiconer has determined that the firm has had adegquate notice
of the previocus nctice, generally 10.days from the mailing of the
netice of violatiocn.

15.3, Whenever one of the last five consecutive official
prdduct sample(s) taken on separate days within a one year period
are found to be adulterated or misbranded, the commissioner shall

send a written "First Notice" to the manufacturer or distributor

whichever 1s appropriate. This notice shall notify the

manufacturer or distributor <¢f the vioclation of W. Va. Code
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§19-11B-1 et seg. or of these rules and the enforcament policy
establighed bv this sectien of the rule.

15.4. whenever twoc of the last five consecutive cfficial
product sample{s) taken on separate days within a one year pericod
are found to be adulterated or mishranded the commissioner shall
send a written "Second Notice" to the manufacturer or distributor
whichever is appropriate.

15.4.a. The commissicner shall collect additicnal official
product sample(s) within 21 Adays of the sending of a Second
Notice to the manufacturer or distributor, but shall not collect
product samples before the lapse of 7 days from the sending of a
Second Notlice.

15.5. Mhenever three of the last five consecutive official
product sample({s) taken on separate days within a one year period
are found to be adulterated or misbranded the commissioner shall
send a written "Third Notice”™ tc the manufacturer or distributor
whichever is appropriate.

15.5.a. The commissioner shall collect additional official
product sample(s) within 21 days of the sending of the Third
Notlce to the manufacturer or distributor, but shall not collect
additional product sanples before the lapse of 7 days from the
date of sending of the notice.

1%2.6. The commissicner will issue a Y“"Shut-down Order” feor a

periocd of 24 hours teo a manufacturer or Jdistributor when the

record of the firm indicates that effective action has not been
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taken to correct the causes of the violations, for instance when
three out of the last five samples  from the same machine are
vioclative. The "“Shut-down Order" will normally bs issued with
the "Third Notice". The "sShut-down Order" will give the reasons
for the order, state the portion of the manufacturing or
distributing operation that is prohibited from operating while
the order i1s in effect, give. conditions ©f the order, state the
length of time that the Shut-down Order will be in effect and
specify a time and place for a hearing to be held in this matter.
Except *hat in the case where the publie health, safety or
welfare 1is at Trisk, the commissicner will issue an immediate
Shut-down ¢Crder and give notice +to the manufacturer or
distributer under the provisions of subdivigion 15.6.a. of this
rule.

15.6.a. The commissicner will issue an immediate Shut-~down
Order without giving the manufacturer or distributor the
oppertunity to be heard where there is a hazard to the public
health, safety or welfare. In these cases, the manufacturer or
distributor will be given the opportunity to request a2 hearing
before the commissioner after the notification of the order is
recéived by the manufacturer or distributor. 21l Shut-down
Orders issued dué to nonceompliance with subdivisions 38.1.c.,
8.1.d4. or 8.1l.g. . of this rule are considered to involve a risk to

the public health, safety or welfare.
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15.6.b. The manufacturer or distributor will be responsible
for causing all cperations covered by the Shut-down Order to
cease and fcllow all cther conditions of the order. At the end
of the period of the crder, the manufacturer or distributor may
resume operations without further action by the commissioner.

15.7. If after a Shut-down Order has been issued the
commissiconer finds that effective corrective action has not been
taken, he may 1issue a suspension o©of the Frozen Desserits
Manufacturer Permit. The suspension shall state the time that
the suspension will become effectiVe, Jive the reasons for the
suspension and specify a time and place for a hearing to be held
in this matter. Except that in the case of a summary suspension
the commissioner will give the manufacturer the opportunity to
requgst a2 hearing in this matter subsequent to the notification

of the suspension.

15.7.a. All Sispensions due to nonconformance Lo
subdivisions 8.l.c., 8.1i.d. or 8.l.g. of this rule are summary
suspensions.

15.7.b. A suspension of the Frozen Desserts Manufacturer

Permit remains in effect until the manufacturer submits and the
commissioner accepts a written plan of correcticn and a request
for a reinstatement of the permit.

15.7.¢C. The commissioner has seven days from the date of
receipt of this application to respond tc a suspension in the

case of wviolations of subdivisions 8.1.c., 8.1.d. or 8.1.g. of
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this rule and fourteern days ito respend for all cother violations
of W. Va. Code §19-~11B-1 et seg. or..these rules. The
commissioner will accept or deny the application for a
reinstatement of the permit and will give the terms and
conditions under which the permit will be reinstated.

15.8. If the commissicner finds that after the firm has
résumed production feolleowing a suspension of their Frozen
Desserts Manufacturer Permit that effective corrective acticn
has not been taken, then the commissicner will heold a hearing to

determifhe 1if the Frozen Desserts Manufacturer Permit should be

reveoked.
15.9. Persons who manufacture a product con an intermittent
er infreguent basis, so that the standard enforcement policy

cannct apply, will enter into a consent agreement with the
cormmissicner for correction of dll items found to be nct in
conformance with W. Va. Code §1%-11B-1 et seg. or these rules.

" 15.10. T Whenever an antibiotic or pesticide residue test is
found to be above tolerance, the commissioner shall notify the
manufacturer and/or distributor immediately of this fact and
shall begin an investigation to determine the cause of the
residue. The commissicner shall require that any person found to
be respcnsible for .the residue shall ccrrect the cause of the
residue prior to the resumption of the manufacturing or

distribution of the product.
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i5.11. A person whe performs a recall hy voluntarily
rameving product from sale and distribution in an effective
manner s¢ as to limit the potential harm to +the health and
well-being of the public may be eligible for exemptions from the
nermal enforcement policy. The commissicner shall cansider the
facts .of each case when making a decision on an exemption.

15.12. The commissioner may apply the enforcement policy in
a liberal manner in cases where all official product =ample
results that involve a preduct in the form actually sold teo the
public have been found to ke in conformance with W. Va. Code
£§15-11B~1 et seg. or these rules.

15.13. The commissioner may suspend the standard enforcement
policy in cases where such action 1s necessary to protect the
public health, safety or welfare.

15.14. Resamples will only be taken from machines that were
shown to pe producing viclative product the previous visit,
except for resamples needed to check that the nonviclative status
is being maintained according tc the following schedule:

15.14.a. After a first notice and one nonviolative sample,
resamples will be taken betweé% 5 to 6 months after the
nonviglative sample.

15.14.p. After a second notice and one nonvielative sample,

resafiples will be taken between 3-4 months after the nonviclative

sample.
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15.14.c. Other resamples may be considered necessary to
determine that the nonviolative status is being maintained."”

(hh) The legislative. rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-cne,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committes and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (West Virginia apiary law of 19%1),
are authorized. -

(ii) The legislative rules filed in the state register on
the eighth day of Augpst, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
cbjections of the legislative rulefmaking review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the

commissioner of agriculturs (disposal of dead poultry), are

authorized with the amendments set forth below:

On page two, section two, by adding a new subsection to read
as follows: |

"2.8 "Disposal pit" means an opening dug in the ground to a
minimum depth of six feet, containing a minimum capacity of 150
cibic fee, covered with a mninimum of 12 inches of dirt, and
provided with one or mere openings for the introduction of

poultry. The openings shall be a minimum size o©f elght inches
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square and eguipped with tight lids. A disposal pit shall be
located in a site which will prevent contamination of the
groundwater or the surface water. This site should conform to
the standards established in this rule."”

on page two, subsecition 3.1 afiter the word "“incinerator," by
adding the words "disposal pit,"

And,

On page two, by adding a new section, designated secticon 4,
te read as follows:

"§61-1C~4. Standards for Site Location for Disposal Pits.

4.1 No part of a disposal pit system shall ke located in a
poorly drained or filled axea, or in any area where seasonal
flocding occurs.

4.2 No part of a disposal plt system shall be located within
10 feet of a building, foundation or property line.

4.3 No part of a disposal pit systenm shall be located within
50 feet of a public water supply line or within 10 feet cf a
private water supply systemn.

4.4 A disposal pit shall be located at least 50 feet from a
private well or groundwater supply.

4.5 There shall be a minimum of three feet bketween the

bottom of a disposal Hit and seascnal groundwater or rock, shala

or any cother impermeabhle layer.
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_ 4.6 The evaluation of the site for installation of =a
dispesal pit "shall be based upon percolation test results.
Perceolation tests—shall be performed in the following manner:

4,6.1 Location - At least two holes shall be placed over the
selected site. The results of these two test holes will be

averaged.

4.6,2 Holes shall be dug or bored from six to eight inches
in diameter at the site where the dispeosal pit will be installed.
The holes should be at least 24 inches in depth.

..4.6.2 The bottom and sides of the holes shall be scratched
with a sharp pointed instrument or wire brush tc remove any
sheared soil surfaces which _interfere with the absorption of
water into the scil.

4.6.4 Loose dirt shall be removed from the bottom of the
test holes and twe inches of coarse sand or fine gravel shall be
placed into the holes tc. prevent sealing.

"4.6.5 An eight or ten penny nail shall be placed in the wail

of each hole exactly six inches above the level of sand or

gravel.
4,6.6 The test hole shall be completely fillea with water to
ground level. Water in the hole shall be kept to a depth of at
least 12 inches for a minimum period of four hours before
beginning the percolation rate measurement.
4.7 Percolation rate measurement = Upon completion of the

above, the water depth in the holes shall be adjusted to the

1s
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level of the nail. The number cof minutes it takes for Lthis silx
inches of water (all the water) to ke abscrbed intc the soil
shall ke accurately determined. This time in minutes, divided by

six, gilves the rate of fall per inch. The average rate of fall

‘must ‘be between five Wminutes and 60 minutes.®

(33) The legislative rules filed in the state register on the
eighth day cf August, onz thousand nine hundred ninety-cne,
modified by the commissioner of agriculture te mect the
objections of the legislative rule~making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, .relating to the
commissioner cf agriculture (licdemsing of livestock dealers), are

authorized.

(kk) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred.niﬁety—two,
modified by the commissicner of agriculture to neet the
objections ¢of the legislative xrule-making review committee and
refiled in the state register on the eighteenth day of November,
one ‘thousand nine hundred ninety-two, relating to the
commissioner of agriculture (comnmercial feed), are authorized.

(11) The legislative Fules f£iled in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified DBy Tthe commissioner of agriculture o meet the
objections cof the legislative rule-making review committee and

refiled in the state register on the nineteenth day of February,

20
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one thousand nine hundred ninety=-three, relating to the
commissioner of agriculture (general groundwater protection rules
for fertilizers and manures), are authorized.

(mm) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninetv-two,
modified by the ccommissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiléd in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (primary and secondary containment of
fertilizers), are authorized with the amendments set forth below:

"on page five, by striking ocut all of subsection 5.5 and
inserting in lieu thereocf a new subsection 5.5 to read as
follows: 'The operator or his licensed representative shall sign
and date each application under oath.';: and

On page eighteen, by striking out all of subsgection 14.1 and
inserting in lieu thereof a new subsection 14.1 to read as
follows:

- -'All moneys for the purpose of the enforcement and

P
administration of this rule shall come from generdl revenue funds

.appropriated by the legislature for that purpose. The net

proceeds of civil penalties collected pursuant to W. Va. Code
§20-5M-10a or any civil administrative penalties collected

pursuant te W. Va. Coede §20-5M-10c will be deposited in the

21
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groundwater remediation fund established in W. Va. Code §20-5M-1.
et seg.*".

(nn) The legislative rules filed in ithe state register on the
fifteanth day of September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture t4d meet the
ocbjections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (general groundwatetr protection rules
for pesticides), are authorized.

{o0) The legislative rules filed in the state register on the
fifteenth day of’séptember, ore thousand nine hundred ninety-two,
modified By the commissioner of agriculture *te meet the
refiled in the state register on the nineteenth day of February,
one thcusand nine hundred ninety-three, relating tc the
commissioner of agriculture (bulk pesticide operational rules),
ara authorized.

(pp} The legislative rules filed in the state register on the
fifteenth day cof September, che thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
objections cf the legislative rule~-making review committece and

refiled in the state register on the nineteenth day of February,

one thousand nine hundred ninety-three, relating to the
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commissioner of agriculturée (non-bulk pesticide rules for

permanent operational areas), are authorized.

{gg)_The legislative rules filed in the state register on the

third dav of August, one thousand nine hundred ninetv-three,

modified by the commissioner of agriculture to meet the

cbiections of the legislative rule-making review committee and

refiled in the state register on the eighth day of O&tober, one

thousand nine hundred ninetv-three, relating to the commissioner

of agriculture (auctioneers), are authorized.

“NOTE: The purpeose of this bill is to authorize the
Commissioner of Agriculture to premulgate legislative rules
relating to auctiocneers.

Strike-throughs indicate language that would be stricken from
the present law, and underscoring indicates new language that

would be added.
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SB 145 authorizing, Title 61, Series 11B, Regulation Governing Auctioneers , passed the
Legislature on March 16, 1994. It is now awaiting the Governor’s signature.

You have sixty (60) days after the Governor signs SB 145, to final file the legislative rule with
the Secretary of State’s office. To final file your legislative rule, fill in the blanks on the enclosed form
#6, the "Final Filing” form and file the form with our office with a promulgation history of the rule.
Authorization for your legislative rule is cited in SB 145 section 64-9-1(rr}. The agency may set the
effective date of the legislative rule up to ninety (90) days from the date the legislative rule is final filed
with the Secretary of State’s office. Please have an authorized signature on the bottom line.

*#x[MPORTANT: IF YOUR AGENCY HAS COMPLETED THE LEGISLATIVE RULE ON
A WORD PERFECT OR WORD PERFECT COMPATIBLE COMPUTER SYSTEM THAT
USES A 3 1/2" OR 5 1/4" DISK, YOU MUST SUBMIT A CLEAN COPY, WITH ALL
UNDERLINING AND STRIKE-THROUGHS TAKEN OUT, TO OUR OFFICE WHEN
FINAL FILING THE RULE. STATE ON THE DISK THE FORMAT THE RULE IS IN AND
THE TITLE IT IS FILED UNDER. THIS WILL MAKE IT QUICKER FOR US TO ENTER
YOUR RULES ON THE LEGISLATIVE DATA BASE. REMEMBER THE TEXT OF THE
COMPUTER FILED RULE MUST BE IDENTICAL - WORD FOR WORD, COMMA FOR
COMMA, WITH ALL UNDERLINING AND STRIKE-THROUGHS TAKEN OUT, AS THE
HARD COPY AUTHORIZED BY THE LEGISLATURE.

After the final rule is entered into the legislative data base, the rule will be sent to the agency
for review and proofing. Following confirmation or corrections, as the case may be, the Secretary of
State shall submit to the agency a final version of the rule for their records.

If you have any questions or need any assistance, please do not hesitate to call our office,

Thank You
Administrative Law Division




