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. TITLE 77
LEGISLATIVE RULES
WEST VIRGINIA EUMAN RIGHTS COMMISSION

SERIES 3
RULES REGARDING RELIGIOUS DISCRIMINATION

§77-3-1., General.

1.1. Scope =-- The following legislative regulations cf the
West Virginia Euman Rights Act (HRA), W. Va. Code § 5-11-1 et
seg., set forth rules for complying with the Act's prohibition
against discrimination on the basis cof religion and are intended
to assist all persons in understanding their rights, obligations,
and duties under the law in regard toc this aspect ¢of the HRA.

1.2. Authority -- These regulations are issued under
authority of W. Va. Code § 5-11-8(h) and § 28A-3-1 et seq.

1.3. Filing Date =-- These regulaticns are promulgated on the
day of . : o THSE, 13 and filed on the
day of _ , =986, 19 in the Qffice ¢f the
Secretary cf State. ) ’

1.4, Effective Date -- These regulations become effective on
the day of , 2984 19 .

§77=3-2. Definitions.
2.1. "Religion" means and includes:

2.1.1. All aspects of religious observance and
practice, as well as belief.

2.1.2. Moral and ethical beliefs as to what is right
and wrong which are sincerely held with the strength of
traditional religiocus views. The fact that no religious group
espouses such beliefs or that the religious group to which the
individual professes to belong may not accept such belief will
not cenclusively determine whether the belief is a religious
belief of the employee or prospective employee.

T 2.1.3. A religious practice or belief that is not

absolutely mandated by a religious group but is a well
established traditiocn among members of a faith.

2.2. "Religion" does not include:

2.2.1. Mere personal preferences or codes.
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2.2.2. Social or political beliefs of a narrow,
temporal character that are not intimately associated with
religious convictions shared by an organized group.

2.3. "Reascnable accommodation"” means reascnable
modificaticns or adjustments and is determined on a case-by-case

basis.

2.4. "Undue hardship" means that an acccmmodation would
require more than a de minimis cost to the employer.

§77-3-3. Employment Discriminatiocn Prohibited; Obligaticon to
Make Reasonable Acccmmodations.

3.1. No empleoyer shall, on the basis of religion,
discriminate against an individual concerning the terms,
conditions, or privileges of employment unless it can be shown
that the employer cannot reasonably accommodate an employee's or
a prespective employee'’'s religicus sbservance or practice without
undue hardship on the conduct of its business.

3.2. The duty not te discriminate on religicus grounds
includes an obligaticn on the part of the employer, and/or a
labor organization, if applicable, tc make reasonable
accommodations to the religious needs ¢f employees and
prospective employees where such accommcdations can be made
without undue hardship to the conduct of the employer's business,
provided that the emplovee or prospective employee has notified
the employver oxr labor organization of his or her nee o}
religicus accommodaticon or the emplover cor labor organization has

ctherwise obtained knowledge of the need for such an -
accommodation.
2:2.%. Because of the particularly sensitive natuxe

of refusing to hire or discharging an individual on account of
his/her religious beliefs, the burden of proof that the
accommodations required by the individual's religious needs
impose an undue hardship to the conduct of the employer's
business, is on the employer. Resclution of such cases depends
on specific factual circumstances and involves a delicate
balancing of an applicant or employee's religious needs with the
degree of disruption impesed on the employer's business
operation. : :

3.3, It ig an unlawful employment practice for an employer
- to refuse to hire an applicant for employment or te discharge an
employee who regularly observes Friday evening and Saturday, or
some other day of the week, as the Sabbath or who observes
certain special religious holidays during the year and, as a
consequence, does not work on such days, unless the employer can
prove that there exists nc reasonable accommodation of such
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religicus needs or that such accommodations can only be made at
the price of undue hardship.

s i gimj alificati ons abla. e

ﬁ t] 2 9 ] wi : itior
accommgdate the :el;c;ous nractlces cf eledees ox. progpective
amployaas ag that the emplove abor organizatio

accommodation. Emplovers and labor orqanlzatlons mav consider
some of the following means to facilitate the securing of such a

voluntary substitute:

LA ¢ publicize policies re dji

accommodaticons and voluntary substitution:

3.4.1.B. To promote an atmosvhere in which

substitutions are favoxably regarded:

3.4.1.C. To provide a central file, bulletin
board or other means for matching voluntary substitutes with
positions for which substitutes are needed:

3.4.1.D. The cobhligation to accommodate require
th e _am a e affi tive eps to attempt to ure

substitutions and swaps.
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3.4.2.0. Use of lunch time in exchange for early

3.4.2.8. Staggered work hours: and

3.4.2.F. Use of accumulated compensatory time for
+ime lost due to an observance of religicus practices.

aFegnment—

4.3, When an emplovee cannot be acco date
either as to his or her entire 4ob or an assignment within the
4ob, emplovers and labor organizations should consider whether or
not it is posgible to change the 4ob agsignment or give the
emplovee a lateral transfer. As with voluntary substitutes or
swaps, the availability of someone with substantially similax
iob-related qualifications mav affect an emplover's or labon
organization's ability to allow such transfer or change in job

assignment.

3.4.4. As a means of accommodating the religicus

practices of employees cr prospective emplovees and when
icable, the Commission engou es _emplovezrs and labor

organizations to engage in discussions regarding exceptions to

collective bargaining agreement provisions and any such

3 S agreement following such discussions may be
considered as evidence of an attempt at reasonable accommodation.

3.5. A refusal to accommcdate is justified only when an
employer or labor organization, when applicable, can demonstrate
that an undue hardship would in fact result from each available
alternative method of accommodation. The employer or labor
organization, when applicable, shall have the burden of showing
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3.6. When mors than one means of accommodation would not
cause undue hardship, the employer must cffer the alternative
that least disadvantages the employee with respect to his/her
employment oppertunities. e _emplover © ;

3.7. The Commission will determine what constitutes more
than a de minimis cost with due regard given to the identifiable
cost in relation to the size and operating cost of the employer
and the number of individuals whe will require a particular
accommodation. Generally, a regular cost, such as the continual
payment of a premium wage to a substitute, will constitute undue
hardship. Hcwever, the infrequent or temporary payment of
premium wages to a substitute while a more permanent arrangement
is being sought are costs that the empleyer will usually be
required to bear. Administrative costs of rearranging schedules
or duty ros:ters will generally nct constitute mora than de

minimis costs. )

3.8. A mere assumpticn that many more people, with the same
cr similar religious practices as the person being accommcdated,
may also need accommedaticn, is not evidence <f undue hardship.

3.9. Undue hardship may be shown where a variance from'a
bona fide seniority system 1s necessary in order to accommodate
an employee's religious practices and doing so would deny another
employee his or her job or shift preference guaranteed by that
system. Arrangements for voluntary substitutes and swaps do not
constitute an undue hardship to the extent the arrangements do
not viclate a bona fide seniority system. Nothing in these rules
precludes an employer and a union from including arrangements for
voluntary substitutes and swaps as part of a collective
bargaining agreement.

3.10. An employer must accommedate an employee who
refuses to perform certain tasks because of his/her religion
unless "those tasks are an essential function of the employee's
position or cannot be reasonably reassigned to another employee.

3.11. An employer must accommcodate an employee who
refuses to comply with a dress or appearance code for religious
reasons unless it can demonstrate that this refusal would viclate
an established health or safety code. A need of the employer to
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maintain a certain public image will not  amocunt to undue hardship
unless the employer can show that accommodaticn weculd have a
detrimental impact on its business.

§77-3-4. Religious Harassment.

4.1. Harassment in the workplace on the basis cf religion is
an unlawful employment practice. Unwelcome comments, jokes, acts
and other verbal or physical conduct may constitute religious
harassment when:

4.1.1. Submission to such conduct is made either
explicitly or implicitly a term or condition of an individual's
remployment;

4.1.2. Submission to or rejection cf such ceonduct by
an indiwvidual is used as the basis for employment decisions
affecting such individual; or

4.1.3. Such conduct has the purpose or effect of
substantially interfering with an individual's work performance
or creating an intimidating, hostile, oxr cffensive working
environment.

4.2, An employer is responsible for its acts and those of
its officers, agents and supervisory employees with respect to
religicus harassment regardless of whether the specific acts
complained of were authorized or even forbidden by the employer
and regardless of whether the employer knew or rsascnably should
have known of their occurrence, except that the employer is not
responsible if the officer, agent or superviscory employee was
acting outside the scope of his or her employment. ’

4.3. With respect to persons other than those mentioned in
4.2, above, an employer is responsible for acts of religious
harassment in the workplace where the employer, or its agents or
supervisory employees, kmews knew or reascnably should have known
of the conduct or expressly or impliedly authorized or ratified
such ¢enduct. An employer may rebut apparent liability for such
acts by showing that it took timely and appropriate corrective
action.

§77-3=5. Selection Practices.

5.1. The duty to accommodate pertains to prospective
employees as well as current employees. Consequently, an
employer may not permit an applicant's need for a religious
accommodation to affect in any way its decision whether to hire
the applicant unless it can demonstrate that it cannct reasonably
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accommodata the applicant's religious practices without undue
hardship.

5.2, It is an unlawful emplcyment practice for any person to
elicit or attempt to elicit any information directly or
indirectly pertaining to the religion of applicants for
employment. Examples of such a practice include the use of the

following inguiries:

5.2.1. Requesting applicant's religious
denominaticn, affiliation, church, parish, pastor, or religicus
holidays observed; representing to applicants that an employer is
of a predominant or particular religious orientation.

5.2.2. Inquiry asking specifically for the religious
affiliation of schools attended by the applicant.

5.2.3. Requirement of submission of a religious
reference.

5.2.4. Any inquiry into willingness to work any

particular religious holiday.

5.2.5. Requesting a list of all clubs, social
fraternities, sccieties, lodges, or organizations to which the
applicant belongs, cther than trade, professional or service
organizations.

5.3. The use of pre-selecticn inquiries which determine an
applicant's availability may be considered to viclate the West
Virginia Human Rights Act unless the employer c¢an show such
ingquiries: ’
5.3.1. Did not have an exclusionary effect on its
employees or prospective employees needing an accommodation for
religious practices; or

5.3.2. Were otherwise justified by business .
necessity.

5.4. Employers who believe they have a legitimate interest
in knowing the availability of their applicants prior to
selection must consider procedures which would serve this
interest, but which would have a lesser exclusionary effect on
persons whose religious practices need accommecdation. An example
of such a procedure is for the employer to state the normal work
hours for the job and, after making it clear to the applicant
that he or she is not required to indicate the need for any
absences for religious practices during the scheduled work hours,
ask the applicant whether he or she is otherwise available to

work those hours. Then, after a pesittion—ig—offemed particularx
i licant, but before the




applicant is hired, the.employer can inguire into the need for a
religious accommodation and determine, according to the
principles of these rules, whether an accommodation is possible.
This type of ingquiry would provide an employer with information
concerning the availability of most cf its applicants, while
deferring until aftexr a position is cffered the identification of
the usually small number of applicantsg who requixze an
accommodation.

5.5. The Commission may infer that the need for an
accommodation discriminaterily influenced a decision to reject an
applicant when prior to an offer of employment the employer makes
an ingquiry into an applicant's availability without having a
business necessity justificaticn, and after the employer has
determined the applicant's need for an accemmodation, the
employer rejects a qualified applicant. The burden is then on
the employer to demonstrate that factors other than the need forxr
an accommodation were the reason for rejecting the qualified
applicant, or that a reasonable accommodation without undue
hardship was not possible,

5.6. When a test or other selection procedure is scheduled
at a time when an employee or prospective emplcyee cannot attend
because of his or her rsligicus practices, the user of the test
should be aware that the principles enunciated in these rules
apply and that it has an obligaticn to accommedatea such employee
or prospective employee unless undue hardship would result,

5.7. Nothing in this regulation prohibits an applicant from
voluntarily providing a potential employer with information which
would aid in the employer’'s compliance with any statute, state or
federal, or affirmative action plan. .

5.8. Pre-employment ingquiries which are made in cenformance
with the instructicns from, or the requirements of, an agency or
agencies of the local, state or federal government in connection
with the administration of a fair employment practices program
will not constitute evidence of unlawful employment
discrimination.

§77-3-6. Application to Labor Organizations, Employment
Agencies, and Apprentice Training Programs.

6.1. In addition to employers, the rules set forth in this
series shall also apply, when relevant, to labor organizations,
employment agencies, and joint labor-management committees
controlling apprentice training programs.

6.2. When a ccllective bargaining agreement includes a
requirement that employees jecin a labor organization or pay a sum
equivalent to its dues, the organization must accommodate an
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employese whose religious beliefs do not permit compliance by
permitting him/her to donate a sum equivalent to dues to a
charitable organization.

§.3. An employment agency that receives a Jjob order
containing an unlawful request based on religicn will share
responsibility with the employer placing the job order if the
agency fills the order knowing that the religion specificaticn is
not based upon a bona fide cccupational qualification. However,
an employment agency will not be deemed to be in violation of the
law, regardless of the determination as to the employer, if the
agency does not have reason to believe that the employer's claim
of bona fide occcupational qualification is without substance and
the agency makes and maintains a written record available to the
Commission of each such job order. Such record shall include the
name of the employer, the description of the job and the basis
for the employer's claim of a beona fide occupational
qualification.

§77-3-7. E=xceptions.

7.1. W. Va. Cede § 5-11-9 provides an exception tc the
prohibition of discrimination in employment when such
discrimination is based on a bona fide cccupational gqualification
(BFOQ). The Commission construes the BFOQ provision very
narrowly and the burden of proving the existence of a BFOQ is on
the employer.

7.2. When a certain religious crientaticn is reascnably
necessary tc the normal operaticn of a business or enterprise, an
employer may require that applicants for the position in question
ascribe to that religion. ‘

7.3. The employment discrimination provisions in these rules
do net apply to a religious ceorporation, asscciation, educational
instituticn, or sccilety with respect te the employment of
individuals of a particular religion to perform work connacted
with the carrying on by such ¢orporation, associaticn,
educational institution, or society of its religious and
religion-related activities. This exemption does not protect
those activities of a religicus institution that are for all
practical purpcses deveoid of religious content and meaning.

§77-3~8. Puklic Accommodaticns.
8.1. These regulations apply to any owner, lessee,

proprietor, manager, superintendent, agent, or employee of any
place of public accommodations as defined by W. Va. Code § 5-11-

2(3)-
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8.2. It shall be unlawful tc refuse, withheld from, or deny,
aither directly or indirectly, to any individual because of
religion, any of the accommodations, advantages, facilities,
privileges, or services of such place of accommodation.

8.3. It shall be unlawful to refuse to make reasonable
accommedations necessary to make any public accommodation
available to persons otherwise excluded because of their
religion, provided that such accommodations do not impese an
undue hardship. The principles of reascnable accommodation and
undue hardship, as set forth in §77-3-3, shall be used as
guidelines in determining whether a person has been unlawfully
discriminated against on the basis of religion by a place of
public accommedations.
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10 A BILL to amend and reenact section eight, article five, chapter

11 =ixty=four of the code of West Virginla, one thousand nine
12 . _ _hundred thirty-cone, as amended, relating t¢ authorizing the
i3 human rights commission %o preomulgate legislative rules
14 relating to religious discrimination.

15 Be it eracted by the Legislature of West Virginia:

16 That section eight, article five, chapter sixty-four of the
17 code of West Virginia, one thousand nine hundred thirty-one, as
18 amended, be amended and reenacted, to read as follows:

19 ARTICLE 5. AUTHORIZATION FOR DEPARTMENT OCF HEALTH AND HUMAN
20 . RESOURCES TQO PROMULGATE LEGISLATIVE RULES.

21 §64-5-8. Human rights commission.

22 "IAY The legislative rules f£iled in the state register on the
23 tenth day of August, one thousand nine hundred ninety, modified

24 by the human rights commission to meet the objections of the
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legislative rule-making review committee and refiled in the state
register on the twelfth day of December, one thousand nine
hundred ninety, relating to the human rights commission
{discrimination against the handicapped), are authorized.

AR) _The legislative rules filed in the state r¥egister on the

twentv-second day of ¥arch, one thousand nine hundred ninetv-one.

podified by the humapn rights commission to meet the obiecticns of

the legislative rule-making review commitiee and refiled in the

state register on the eichteenth davy of November, one thousand

~nine hundred ninetv-onre, relating toc the human rights ccmmission

- NOTE: The purpose of this bill is teo authorize the Hurman
Rights Commission to promulgate legislative rules relating to the
religious discrimination.

Strike-throughs indicate language that would be stricken from
the present law, and underscoring indicates new language that

would be added. ’ o ST
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MARIO J. PALUMBD 304 343- 0004
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CHIEF DEPUTY ATTCRNEY GENERAL CHARLESTON 25308 Precess Funerl Seraces
(304} 344-0303
112 Cuarrisr Street
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Fax (304) 3480154

Cctober 30, 1991

The Honorable Ken Hechler
Secretary of State

Suite 157-K, State Capitol
Charleston, West Virginia 23305

Re: West Virginia Human Rights Commission
Rules Regarding Religious Discrimination

Dear Mr. Hechler:

Enclosed please find Form #4 and accompanying modified Rules
cf the West Virginia Human Rights Commission Regarding Religiocus
Discrimination which were reviewed and approved by the
Legislative Rule-Making Review Committee at its September 10
meeting. I have enclosed an extra copy which I would appreciate
your causing to be stamped as "filed" or "received" and returned
to my office. . .

,

Please let me know if you have any gquestions or i1f we have
failed to attach any required documents. Thank you for your

assistance in this matter.
Sa.ncere%

MARY THERINE BUCHMELTER
DEPUTY ATTCORNEY GENERAT,
CIVIL RIGHTS PIVISION
uCB/im
Enclosures

cc: Legislative Rule-Making
Review Committee
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KEMN HECHLER WILLIAM B HARRINGTCON
Secretary of Siate Choefof Staff
SARY PORATLIFF JUDY COOPER
Deputy Secratary of State o 7 7 ) Direztor, Adminizirative Law
A RENEE COE- - STATE OF WEST VIRGINIA DONALD R, WILKES
Deocty Secratary of State ir Crrpgrati

’ SECRETARY OF STATE Py rweres
CATHERINE FREFOTTE : “.-Bullding 1, Suite 157-K _ (Plus all the valunteer
ecuive Assisters - 1900 Kanawha Blvd., East RE CEy Vep ™o
Telephone (304) 558-6000 - Charleston, WV 25305-0770 BE D
Corporations, (304) 558-8000 ' C f 5 !952
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TO: Mary Xay Buchmelter

AGENCY: _Human Rights Commisgion

FROM: JUDY COOPER, DIRECTOR, ADMINISTRATIVE LAW DIVISION
DATE: December 11, 1992

THE ATTACHED RULE FILED BY YOUR AGENCY EAS BEEN ENTERED INTO QUR
CCMPUTER SYSTEM. PLEASE REVIEW, PROOF AND RETURN IT WITH ANY
CORRECTIONS. IF¥ THERE ARE NO CORRECTIONS, PLEASE SIGN THIS MEMO
AND RETURN IT TQ THIS OFFICE. YOQU WILL BE SENT A FINAL VERSION OF
THE RULE FOR YOUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
{(10) WORKING DAYS OF THE DATE YQU RECEIVED THIS REQUEST. CALL IF
YOU HAVE ANY QUESTIONS.

SERIES: 3 TITLE: _77 Human Rights Commission

* THE ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.

SIGNED:

TITLE OF PERSCN SIGNING:

DATE:

Eh kbR Rk A TR R R AR ER IR ARE A RAT R AR A AL R AR R R RE

* THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING. THE
CORRECTIONS HAVE BEEN MARKED.

SIGNED: @5%%
TITLE OF PERSON SIGNING: LGX!Q SQQKQJWL\ -
paTE: /A~ 30) P O

NOTE: IF YOU ARE NOT THE PERSON WHO HANDLES THIS RULE, PLEASE
FORWARD TO_THE CORRECT PERSON.




